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ft 


Page  255,  line  15, /or  "  due  then,"  read  **  then  due. 
337,  dele  the  note  (a). 
348,  line  22,/or  "  or,"  read  "  aa. 

539,  line  21^  for  "  lease,"  read  "  use. 

540,  line  Zfrom  bottom^  for  "  that  interest,"  read  '*  a  chattel  interest. 
584,  line  14  of  marginal  note^for  **  inclosed,"  read  **  indorsed." 
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CASES  m  THE   EXCHEQUER, 

1846.        taining  the  same,  the  defendants  say,  that,  before  and  at  the 
p^j^^        time  of  the  death  of  the  said  J,  Price  in  the  declaration 

»• mentioned,  and  before  the  said  time  when  &c.,  in  that  count 

mentioned,  one  J.  G.  W.  was,  and  still  is,  loi*d  of  the  manor 
of  E.  H.,  in  the  county  of  H.,  and  that  the  said  J.  Price, 
before  and  at  the  time  of  his  death,  was  seised  in  his  de- 
mesne as  of  fee  at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  said  manor,  of  and  in  a  certain  customary  tene- 
ment then  and  still  being  parcel  of  the  said  manor,  demised 
and  demisable  by  copy  of  the  court  rolls  of  the  said 
manor,  according  to  the  custom  of  the  said  manor,  to  wit, 
of  a  certain  tenement,  consisting  of  divers,  to  wit,  three 
acres  of  arable  land,  formerly  held  with  a  certain  messuage 
and  garden,  called  and  known  as  the  Upper  House,  which 
said  tenement  was  and  is  situate  in  the  parish  of  K.,  in  the 
county  aforesaid,  and  within  the  manor  aforesaid.  And  the 
defendants  say,  that  within  the  same  manor  there  now  is, 
and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  continually  hath  been  an  ancient  custom  there 
used  and  approved,  that  the  lord  of  the  said  manor  hath 
seized  and  taken,  and  been  accustomed  to  seize  and  take, 
and  still  ought  to  seize  and  take,  upon  and  after  the  death 
of  every  tenant  dying  seised  in  his  demesne  as  of  fee  of  any 
customary  tenement  within  the  same  manor,  held  of  and  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  ma- 
nor, demised  and  demisable  as  aforesaid,  in  respect  of  such 
tenement  whereof  such  tenant  hath  died  so  seised,  the  best 
beast  which  was  of  the  said  tenant  at  the  time  of  his  death,  as 
and  for  and  in  the  name  of  a  heriot  custom.  And  the  defend- 
ants further  say,  that,  before  the  said  time  when  &c  in  the 
said  second  count  mentioned,  to  wit,  on  &c.,  the  said  John 
Price,  so  being  tenant  of  the  said  tenement  as  aforesaid,  died 
so  seised  thereof  as  aforesaid,  whereupon  afterwards,  to  wit, 
at  the  said  time  when  &c.,  in  the  said  second  count  mention- 
ed, the  defendants,  as  the  servants  of  the  said  J.  G.  W.,  so 
then  being  lord  of  the  manor  as  aforesaid,  and  by  his  com- 


1  CASES  IN   THE   EXCHEQUER^ 

1846.        the  said  trespasses  in  the  said  fifth  plea  mentioned,  and 
Prwb        therein  attempted  to  be  justified ;  wherefijre,  &c. 
^*  Like  replication  to  the  sixth  plea,  and  new  assignment 

to  that  plea. 

The  plea  in  bar  to  the  new  assignment  to  the  fiflh  plea, 
justified  the  taking  in  respect  of  the  tenement  at  Flood 
Gates  Bridge,  in  the  same  way  as  in  the  sixth  original  plea. 
The  plea  in  bar  to  the  new  assignment  to  the  sixth  plea, 
justified  in  like  manner  the  taking  in  respect  of  the  tene- 
ment of  Upper  House,  as  in  the^fth  original  plea. 

Beplication  to  pleas  to  new  assignment. — And  as  to  the 
general  pleas  of  the  defendants  by  them  secondly  and  lastly 
above  pleaded  to  the  said  trespasses  above  newly  assigned, 
the  plaintiffs,  admitting  that  the  said  J.  G.  W.  was  lord,  and 
that  the  said  J.  Price  was  and  died  seised  as  in  those  pleas  re- 
spectively mentioned,  say  that  the  defendants  of  their  own 
wrong,  and  without  the  residue  of  the  said  cause  by  them  in 
their  said  last-mentioned  pleas  severally  and  respectively 
above  alleged,  committed  the  trespasses  secondly  and  lastly 
above  newly  assigned,  modo  et  formft,  as  the  plaintiffs  have 
above  thereof  complained:  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  a  replication 
ought  to  have  been  pleaded  separately  to  each  of  the  sud 
pleas,  and  not  one  replication  to  both.  That  the  replica- 
tion, even  taken  as  separately  applicable  to  each  of  the 
pleas,  attempts  to  put  in  issue  several  material  and  travers- 
able allegations  in  such  plea,  and  is  multifarious.  That  the 
defendants  by  their  said  pleas  respectively  claim  an  in- 
terest in  and  titie  to  the  subject  matter  of  the  alleged 
trespass,  antecedent  to  the  committing  of  the  trespasses 
themselves,  and  that  the  replication  de  injuria  su&  proprift 
is  inapplicable  to  such  a  plea. — Joinder  in  demurrer. 

Huffh  mn,  for  the  defendants,  in  support  of  the  demurrer. 
— ^The  replication  de  injurift  is  inapplicable,  for  the  pleas 
do  not  consist  merely  of  matter  of  excuse,  but  of  matter  of 


6  CASES  IN  THE   EXCHEQUER, 

18i6.        is  supposed  to  have  knowledge  of  his  testator's  contracts. 

PfticB  [Aldersotif  B. — The  terms  of  the  third  resolution  in  Crogate^s 
WooDBouts  ^^^  '"^^  authority  or  power  mediately  or  immediately  de- 
rived "  from  the  plaintiff"  (a),  without  adding  '^  or  those 
through  whom  he  claims."  It  however  proceeds,  ^^  The  same 
law  of  an  authority  given  by  the  law,  as  to  view  waste,  &c." 
Parke,  B. — One  of  the  cases  quoted  by  Lord  Coke  to  sup- 
port the  Inst  position  is  the  Year  Book,  12  Edw.  4,  10  b, 
but  there  the  issue  involved  the  disseisin  of  the  lessor  (b). 
The  chattel  being  vested  in  the  executors,  they  have  no 
power  which  is  not  derived  from  their  testator,  so  that  the 
same  principle  of  pleading  is  involved.] 

Keating^  contr&. — If  a  replication  de  injuria  is  at  all  ad- 
missible in  this  case,  one  such  replication  is  sufficient  to 
put  in  issue  both  pleas,  for  the  absque  residue  caused  re- 
fers to  every  thing  in  each  of  them,  in  the  nature  of  a  general 
issue.  Comyns's  Digest,  Pleader  (F.  24),  citing  1  Leonard's 
Rep.  124;  Fishy.  Brocket {c)*,  Curtis  y.Bateman{d).  Nor 
does  the  plea  aver  any  such  "  matter  of  interest  whatsoever" 
in  a  chattel,  as  brings  this  within  the  second  resolution  in 
CrogaJtis  case  (e).  Chief  Baron  Comyns,  in  his  Digest, 
tit  Pleader  (F.  19),  adopts  Brook's  Abridgment,  tit.  De  son 
tort  demesne,  pi.  5,  10  (/),  where  it  is  said,  that,  in 
trespass,  if  the  defendant  by  plea  justifies  the  taking  for 
a  heriot^  the  general  replication  de  son  tort  demesne  is 
good.  The  autliorities  cited  by  Brook  are,  the  Year  Book, 
44  Edw.  3,  13,  38  Edw.  3,  7 ;  and  those  authorities  ex- 
pressly apply,  though  cases  of  heriot  service,  in  which  the 


(a)  SeeTyrwhitt  on  Modem  (c)  Dyer,  182  a,  pi.  54,  Eas- 

Pleading,  &c.,  609,  610,    613 ;  ter  Term,  2  Eliz. 

also  6  Ad.  &  E.  238.  (d)  Siderfin,  39 ;  13  Car.  2. 

(h)  See  another  comment  of  (e)  8  Rep.  67  a. 

the  same  learned  judge,  on  12  (/)  Cited  also  in  Kitchen  on 

Ed.  4,  10  b,  in  3  Ad.  &  E.  13,  Courts,  447;  Watkins  on  Copy- 

Selby  V.  Barckms.  holds,  1st  ed.  168  ;  2nd  ed.  180. 
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Nov.  20.  Benton  and  Another  v.  Polkinghorne. 

After  jadgment  ASSUMPSIT.— The  declaration  contained  aspecialcounty 
^^tl^^^io  with  indebitatus  counts.  Demurrer  to  the  first  count,  and 
one  of  leTeral     pj^  of  non*assump8it  to  the  residue.     On  the  8th  of  June, 

conntiy  the  '*' 

plaintiff  took  1846,  the  defendant  had  judgment  on  the  demurrer,  and 
rule  to  discon-  the  rule  for  judgment  was  served  on  the  plaintiffs'  attorney, 
tinne  the  ac-      q^  ^^  jq^Jj  ^  side-bar  rule  to  discontinue  the  action  gene- 

tion  generally,      w  ,  ^   ^ 

(see  Reg.  Gen.,  rally  was  taken  out  with  costs,  to  be  paid  by  the  plaintiffs 

Hit.   2  Will.  4  '  r  J  ^ 

art.  106).  The  within  four  days,  or  the  defendant  to  be  at  liberty  to  sign 

^Sl^notVf  the  judgment  of  nonpros,  (see  Reg.  Gen.,  Hilary,  2  Will.  4,  art 

nSdirT&°?^'  106).    At  the  taxation  on  the  1 1th,  the  defendant's  attorney 

Will.  4,  c.  42,  tendered  to  the  taxinc^  Master  his  bill  of  costs,  and  the  rule 

of  the  whole  for  judgment,  in  order  to  have  the  costs  taxed  on  that 

toed"orS^  rule  under  3  &  4  Will.  4,  c  42,  s.  34,     The  costs  were  not 

role  to  discon-  marked  on  it.  The  defendant  objected,  that,  as  the  judgment 

tinue,  treating  ^^      o 

that  rale  as  the  was  not  final,  costs  could  not  be  taxed  on  that  rule,  but  on 

the  actionr«nd  ^^  ^^^^^  ^^  discontinue,  which  had  terminated  the  action, 

b  **!  r^^  "^^^  Master  acceded  to  that  argument,  and  gave  his  allo- 

attornies  at  catur  on  the  Original  rule  to  discontinue  for  the  amount  of 

oosti  '<  on  dis-  the  costfl,  including  not  only  such  as  the  defendant  was  en- 

tibe  ad^^  °^  titled  to  on  the  demurrer,  but  also  those  of  the  whole  action. 

Judgment  was  On  the  12th,  the  costs  were  paid,  the  defendant's  attomies 

entered  up  on 

the  record  for  specifying  them  in  their  receipt  to  be  defendant's  costs  '^  on 

on  the  first"  discontinuance  of  the  action."    The  other  counts  were  left 

jyTf  ^t'~  undisposed  of.     Judgment  was  entered  up  of  record  on  the 

the  disoontinn-  first  count  for  the  defendant.     A  second  action  was  im- 

sued  after  judg.  mediately  commenced,  and  the  plaintiffs  declared  for  the 

J»Je  of  Ae"'  breach  of  contract  before  intended  to  have  been  declared 

Court,  was  ir-  on,  and  also  for  a  subsequent  breach  of  it.     The  defendant 

regular^  and 

that  the  judg-  pleaded  to  the  first  breach  the  judgment  recovered,  and  de- 
im^lar!  The  blurred  specially  to  the  rest  On  the  1st  of  July,  a  sum- 
judgment  was     mons  to  set  aside  the  demurrer  as  frivolous  was  dischar£:ed 

set  aside  with-  ^ 

out  costs.         without  costs.     On  the  6th  of  July,  the  declaration  was 

amended  on  payment  of  costs  of  the  amendment  (not  in- 
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1846. 


might  have  been  confined  to  the  counts  left  uDdisposed  of, 
and  to  which  there  was  no  demurrer.  Tidd,  9th  ed.,  679, 
Bays,  **  A  rule  to  discontinue  is  never  granted  after  a  peremp- 
tory rule  for  judgment  on  demurrer  (a)."  [JParhe,  B. — 
There  is  no  doubt  that,  after  judgment  or  a  general  verdict, 
a  rule  to  discontinue  generally  is  irregular,  unless  granted 
on  special  application  for  that  purpose,  and  on  payment  of 
costs.  Could  a  discontinuance  be  had  as  to  part  ?  A  nolle 
prosequi  may  be  had  either  as  to  the  whole  or  part.]  The 
defendant  never  waived  the  judgment  on  demurrer,  which 
he  had  obtained.  If  the  judgment  is  not  a  bar,  the  plwi- 
tifis  may  reply.  In  Netoton  v.  Holford{b)y  the  pleas  in  tres- 
pass for  false  imprisonment  were,  first,  not  guUty,  and, 
secondly,  a  justification  under  a  ca.  sa.  The  plaintiff  re- 
plied, the  breaking  open  an  outer-door ;  and,  on  rejoinder, 
the  defendant  had  a  verdict  on  the  first,  and  the  plaintiff  on 
the  other  issue ;  but  the  defendant  was  held  entitled  to  the 
general  costs  of  the  cause.  [Pollochf  C.  B. — There  is  no 
such  thing  as  a  partial  discontinuance  of  an  action.  You 
say  that  that  proceeding  was  irregular ;  but  that  you  agreed 
to  it  as  far  as  it  was  available,  not  thinking  it  worth  while 
to  come  to  the  Court  to  set  it  aside.] 


CramptoHy  contdl,  for  the  plaintiffs. — The  plaintiffs  cannot 
be  fixed  by  the  old  judgment  as  to  part  of  the  record;  when 
upon  the  roll,  it  is  a  judgment  on  the  whole  record.  The 
defendant  goes  for  costs  of  the  action,  including  the  discon- 
tinuance, and  not  for  the  costs  of  the  demurrer  only.  Any 
irregularity  in  taking  out  a  rule  to  discontinue,  without  leave 
of  Court,  has  been  waived  by  the  defendants.  In  Mayary  Sfc. 
of  Macck^ld  V.  Gee  (c),  the  plaintiffs  got  judgment  on 
demurrer  to  one  special  plea,  and  taxed  the  costs  thereof. 


(a)  Citing  2  Saund.  73,  note 
(1)  ;  Turner  v.  Turner ,  1  Salk. 
179.: 


{b)  1  C.  B.  141. 
(c)  14  M.  &  W.  470. 
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^846.        lies  in  the  county  of  Middlesex.     The  defendant,  at  the 

Rob/naon      *™®  *^®  plaintiff  was  instituted  and  inducted  to  the  said 
V.  rectory,  was,  and  to  the  time  of  filing  the  bill  in  Chancery- 

after  mentioned,  continued  to  be,  and  still  is,  the  occupier  of 
an  ancient  dwelling-house  situate  in  that  part  of  the  parish 
of  Saint  Andrew,  Holbom,  which  lies  in  the  county  of 
Middlesex  (a),  and  the  plaintiff,  as  such  rector,  claimed  to 
receive  from  the  defendant  the  annual  siun  of  IO5.,  as  a 
customary  annual  payment  payable  by  the  defendant  as  the 
occupier  of  the  said  ancient  dwelling-house ;  and  the  plain- 
tiff, previously  to  the  summons  after  stated,  caused  several 
applications  to  be  made  to  the  said  defendant  for  such  pay- 
ment, which  the  defendant  refused  to  comply  with,  but  did 
not  state  the  ground  of  his  refusal ;  and,  at  the  date  of  the 
said  summons,  more  than  two  years'  arrears  of  the  annual 
payments  were  due. 

On  the  24  th  March,  1841,  the  plaintiff  caused  the  de- 
fendant to  be  summoned  under  the  provisions  of  the  acts  of 
Parliament,  7  &  8  Will.  3,  c.  6,  53  Geo.  3,  c  127,  and  6  & 
6  Will.  4,  c.  74,  before  two  justices  of  the  peace  for  the 
county  of  Middlesex,  for  the  purpose  of  enforcing  the  pay- 
ment from  the  defendant,  under  the  summary  power  of  the 
s^d  acts,  of  two  years'  arrears  of  the  said  annual  payment 
of  ten  shillings. 

The  defendant  attended  such  summons,  and,  upon  the 
hearing  thereof,  denied  the  legal  right  of  the  plaintiff 
to  the  payment,  on  the  ground  that  such  payment  was  in 
itself  illegal  and  unjust,  and  also  that  the  dwelling-house 
occupied  by  the  defendant,  upon  which  the  said  payment  was 
charged,  was  not  in  fact  liable  thereto ;  and  the  defendant 
also,  upon  the  hearing  of  the  said  summons  before  the  jus- 
tices, verbally  protested  against  their  jurisdiction  and  autho- 
rity to  make  any  order  upon  such  summons,  upon  both  the 
grounds  aforesaid,  and  also  upon  the  ground  that  more  than 

(a)  7^8  W.  3«  c.  6,  tlierefore  applied,  notwithstanding  s.  5. 
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1846.  made^  the  plaintiff  filed  a  bill  in  Chancery  against  the  de- 
Robinson  fendant  to  reoover  four  years'  arrears  and  upwards,  of  the 
Pui^AY.  ^^^"^  payments  which  were  then  due;  and  on  the  2nd 
November,  1842,  the  defendant  put  in  his  answer  thereto, 
and  therein  stated,  that  he  did  not  question  the  plaintifTs 
legal  right,  according  to  the  laws  then  in  force,  to  have  the 
payment  in  question  made  to  him  by  the  defendant ;  but 
the  defendant  insisted  that  the  plaintiff's  only  remedy  was 
under  the  statutes  before  referred  to. 

The  questions  for  the  opinion  of  the  Court  are, 
1st.  Whether,  at  the  time  of  filing  the  bill,  the  plaintiff 
was  entitled  to  institute  a  suit  in  equity  for  the  recovery  of 
the  arrears  of  the  annual  payment  of  ten  shillings  due  to 
him  from  the  defendant 

2nd.  Whether  the  plaintiff  would  have  been  so  entitled, 
if  the  defendant  had  not  disputed  the  plaintiff's  title  as 
aforesaid,  or  been  summoned  before  the  justices,  regard 
being  had  to  the  fact  that  more  than  two  years'  arrears 
were  due  at  the  time  of  filing  the  bill  (a). 

The  case  was  now  argued  by 

Martin,  for  the  plaintiff.— Stat.  5  &  6  Will.  4,  o.  74, 
after  shortly  mentioning  stats.  7  &  8  Will.  3,  c.  6,  53  Geo. 
3,  c.  127,  as  to  tithes  in  general,  and  7  &  8  Will  3,  c«  34, 
and  1  Geo.  1,  c.  6,  as  to  Quakers,  declares  in  the  preamble 
that  it  is  highly  expedient,  and  would  furtlier  tend  to 
prevent  litigation,  if  in  the  cases  and  with  the  exceptions 
thereinafter  mentioned,  all  claimants  (viz.  of  tithes  not  ex- 
ceeding £10  in  amount  due  from  any  one  person)  were 
restricted  to  the  respective  remedies  provided  by  the  re- 
cited acts,  and  enforces  the  proceedings  before  magistrates 
already  sanctioned  by  those  acts,  subject  to  a  proviso  in 

(a)  Copies  of  the  magUtrates'  ion  of  counsel  therein  referred  to, 

order  and  the  letters  dated  the  accompanied  this  case,  and  were 

lOth  of  December,  1841,  and  the  to  be  referred  to  by  either  party, 

Snd  of  July,  1M2^  tad  the  ophk«  if  neeeessry. 
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1846.  positions  for  their  offerings^  oblations^  or  obyentions,  '^  not 
Robinson  amounting  to  the  yearly  value  of  AOs.  due  from  any  one 
p  *'^  person,"  to  proceed  before  justices,  who,  however,  by  sect  6, 
are  not  to  hear  any  such  compkint  concerning  such  lathes, 
&c.  thereafter  due,  unless  it  shall  be  made  within  the  space 
of  two  years  next  after  the  times  that  the  same  tithes,  &c, 
did  become  due  or  payable.  That  act  left  the  common 
law  remedy  for  such  tithe  payments,  after  the  two  years 
had  elapsed,  with  an  option  to  adopt  it  in  the  first  instance. 
\JRolfey  B. — Sect.  14  did  not  oust  the  tithe  owner  of  his 
right  to  proceed  at  common  law.]  By  stat  53  Geo.  3, 
c.  127,  the  justices  received  power  to  deal  with  a// tithes  in 
like  manner ;  for,  by  sect  4,  they  are  to  determine  all  com- 
plaints touching  tithes,  oblations,  and  compositions,  **  where 
the  same  shall  not  exceed  £10  in  amount  from  any  one 
person,**  subject  to  all  the  provisions  of  stat  7  &  8  Will.  3, 
c.  6 ;  and  by  sect  5,  no  action  or  suit  to  recover  the  value 
of  any  tithes  is  to  be  brought,  except  in  six  years  from  the 
time  they  became  due.  Next,  it  is  enacted  by  5  &  6  Will. 
4,  c  74,  s.  1,  that  no  suit  shall  be  instituted  ^^  in  any  of  his 
Majesty's  courts  in  England  now  having  cognizance  of  such 
matter,"  (in  which  expression  the  ecclesiastical  courts  are 
now  expressly  included,  by  4  &  5  Vict.  c.  36  (a),)  "  for  or  in 
respect  of  any  tithes,  oblations,  or  compositions,  withheld, 
of  or  under  the  yearly  value  of  £10,"  (except  in  the  cases 
provided  for  by  7  &  8  Will  3,  c  6,  and  53  Geo.  3,  c.  127), 
but  that  all  complaints  touching  the  same  shall  (except  in 
the  case  of  Quakers)  be  heard  and  determined  only  under 
the  powers  and  provisions  contained  in  stats.  7  &  8  Will.  3, 
c  6,  and  53  Geo.  3,  c.  127,  *^  in  such  and  the  same  manner 
as  if  the  same  were  therein  set  forth  and  re-enacted,"  sub- 
ject to  the  proviso  already  stated,  that  nothing  in  the  act 
shall  apply  to  cases  where  the  actual  title  to  any  tithe,  &c. 
"  shall  be  londjide  in  question.^^  [Parhe^  B. — That  proviso 
has  the  same  effect  in  respect  to  4  &  5  Vict  c  36.J     The 

(a)  See  3  Stephen's  Comm.  708. 
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184S.  tithe  is  in  question,  the  proceedings  before  justices  may,  by 
.  BoBiNioN  sect.  7,  be  removed  by  certiorari ;  and  by  sect.  6,  no  complaint 
VvwAx^  -shall  be  heard  where  the  claim  had  arisen  more  than  two 
years  before.  Next,  stat.  53  Geo.  3,  c.  127,  s.  6,  is  ageneral 
statute  of  limitations  on  tiie  recoyery  of  all  tithes,  whatever 
•their  amount.  Neither  act  provided  a  remedy  in  this  case^ 
as  appears  from  the  preamble  of  5  &  6  Will.  4,  o.  74,  which 
recites  that  it  would  be  expedient  if  in  the  cases,  and  with 
the  exceptions  thereinafter  mentioned,  claimants  were  re- 
stricted to  the  remedies  provided  by  those  acts  (a).  Stat.  6 
.&  Q  Will.  4,  a  74,  has  no  exceptions,  but  plainly  enacts 
that  a  tithe  owner  shall  not  sue  in  the  superior  courts  for 
tithe,  except  it  exceeds  £10  in  value.  Stat.  53  Geo.  3, 
c.  127,  contains  no  powers  for  recovering  tithe  in  arrear, 
and  tiiat  gets  rid  of  the  difficulty ;  for  it  means,  that,  if  the 
yearly  value  is  under  £10,  the  proceeding  shall  be  under 
7  &  8  WilL  3,  c.  6,  which  is  only  incorporated  into  5  &  6  WilL 
4,  c  74.  But  the  latter  act  expressly  enacts,  by  sect.  1, 
that  there  shall  be  no  suit  in  the  superior  comets  at  all,  ex- 
cept in  the  cases  there  provided.  Sect.  6  of  7  &  8  Will.  3, 
a  6,  is  a  limitation,  not  on  the  subject  of  jurisdiction,  but 
merely  on  the  exercise  of  it  by  the  justices :  Kinff  v.  fVake' 
Jkld{b).  The  object  of  the  legislature  may  be  to  prevent 
arrears  of  tithes,  the  right  as  to  which  is  undisputed. 
[Rolfei  B. — That  would  be  reasonable ;  but  a  party  may 
run  several  years  in  arrear  by  disputing  his  liability,  and 
then  it  would  be  unreasonable  to  shut  out  the  claim  of 
any  such  arrears  if  limited  to  six  years].  Payton  v.  Wat^ 
son  (c)  has,  at  least  incidentally,  decided  this  point  [Parkey 
B. — It  was  not  expressly  raised  there.]  If  the  tithe  is 
to  be  claimed  according  to  5  &  6  Will.  4,  the  remedy  is 
only  before  the  justices.  It  is  manifestly  intended,  that, 
where  there  is  no  dispute,  the  tithe  owner  cannot  re- 
cover more  than  two  years'  value  in  any  event.     No  appli- 

(a)  See  the  Tithe  Ck>mmutation        (h)  1  Burr.  486. 
Act,  6  &  7  Will.  4,  c.  71,  s.  81.         (c)  3  ft,  D.  658. 
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1846.        of  5  &  6  Will  4,  c.  74,  s.  1,  that  point  could  not  have  beea 


«^*  Lastly,  the  defendant's  notice  to  the  justices,  that  he 

puted  the  title  to  the  tithe,  was  not  in  writing  under  s.  8  (a), 
so  that,  had  he  moved  for  a  certiorari,  he  would  haye 
been  met  by  proof  that  no  question  of  titie  had  been 
raised  according  to  7  &  8  Will  3,  c.  6,  s.  8.  He  cited 
Bex  V.  Wak^ld  (i).  {Parkey  B. — ^Before  the  justices,  you 
say  the  claimant  had  no  tide,  and  drive  him  to  file  his  bill, 
and  now  you  say  that  you  never  disputed  his  tide  in  any 
valid  manner.]  A  defendant  may,  under  7  &  8  WilL  3, 
waive  his  objection,  if  it  has  not  been  delivered  in  writing. 
[Aldersoriy  B. — That  writing  was  intended  to  ^ve  the 
tithe  owner  time  to  consider  whether  he  should  go  before  a 
magistrate,  or  to  other  courts,  as  he  might  then  do.  I 
agree,  that,  if  both  parties  consent,  magistrates  may  try  the 
existence  of  a  modus.] 

Martin  replied. 

Pollock,  C.  B. — We  have  to  put  the  best  construction 
we  can  on  three  acts  of  Parliament,  7  &  8  Will.  3,  c  6;  53 
Geo.  3,  c.  127 ;  and  6  &  6  Will.  4,  c.  74,  which  at  various 
intervals  have  been  engrafted  on  each  other.  Whatever 
difficulty  may  arise  in  the  due  exposition  of  such  a  class  of 
statutefif,  I  believe  that  the  task  of  so  framing  them  anew  as 
to  be  free  from  objection  is  still  more  arduous,  especially 
where,  instead  of  re-<»sting  them  entirely,  the  system  is 
followed  of  reciting,  amending,  and  partially  adopting  those 
which  have  preceded.  The  first  question  put  to  us  by 
the  Vice-Chancellor  appears  to  raise  the  point,  whether 
a  claimant  of  tithe  is  entided  to  file  a  bill  in  equity  for 
more  than  two  years'  arrears  of  ancient  composition  f(»r 
tithe,  where  he  began  proceedings  before  justices  at  a  time 

(a)  Qucre,  if  sect.  8  applied  to  this  particular  claim  or  defence* 

(6)  1  Burr.  485. 
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ceeding  two  7earB5  give  the  owner  of  it  a  right  to  sue  in 
equity  to  recover  it?  I  answer,  no;  for  unless  the  titk  was 
disputed  between  the  parties,  the  mere  fact  of  letting  the 
tithe  run  in  arrear  for  that  period  would  not  give  him  such 
right. 

Parke,  B. — I  entirely  agree  with  the  Lord  Chief  Baron, 
and  think  there  is  no  difficulty  in  the  case  when  it  is  consi- 
dered. It  appears  to  me,  that,  after  what  was  stated  by  the 
defendant  before  the  magistrates,  the  claimant  of  this  com- 
position or  tithe  had  a  right,  if  he  chose,  to  consider  the  title 
and  the  liability  of  the  particular  house  to  be  matters  then 
bon&  fide  in  question,  though  it  might  have  been  otherwise, 
had  the  claim  been  resisted  in  any  manner  obviously  the 
reverse  of  a  grave  denial.  The  question  whether  the  objec- 
tion to  the  claim  was  made  bond  fide,  or  merely  put  forward 
to  oust  the  jurisdiction  of  the  magistrates,  might  be  tried 
in  an  action  of  trespass,  if  the  claimant  of  the  tithe  had  pro- 
ceeded further  under  the  acts ;  but  when  the  party  charged 
with  it  seriously  says  he  is  not  liable,  the  tithe  owner  may 
take  him  at  his  word,  and  file  his  bill  against;  him,  as  at  com- 
mon law  he  was  entitled  to  do :  for  as  ^^  allegans  suaro  turpi- 
tudinem  non  audiendus  est"  (a),  the  tithe  payer  cannot  be 
admitted  on  a  subsequent  occasion  to  say  that  the  title  to 
the  composition  was  not  bonS  fide  in  question  before  the 
justices.  The  next  point  is,  whether  the  limitation  of  suits 
for  tithes,  in  sect  6  of  7  &  8  Will.  3,  c  6,  applies  to  this 
case;  if  it  does,  the  consequence  will  be,  that  the  lithe 
owner's  only  remedy  is  on  stat.  6  &  6  WilL  4,  c  74,  which 
prevents  him  from  proceeding  in  any  of  his  Majesty's 
courts  then  having  cognizance  of  the  matter,  for  tithed 
withheld  of  or  under  £10  yearly  value.  Thus,  if  a  claim 
within  these  acts  is  not  brought  forward  before  ma^trAtes 
within  two  years,  all  that  accrued  due  before  the  two  years 
next  antecedent  to  the  time  of  the  complaint  is  lost ;  where- 


(a)  4  Inst.  279. 
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1846.        period  less  thaa  two  years.    On  the  other  hand^  in  cases 
RoBiKBOK     ^^'^^^  *^y  8^<^  question  is  raised  before  magistrates^  the 
9'  common  law  remedy  remains^  but  limited  to  six  years' 

arrears  by  sect.  5  of  58  Geo.  3,  c.  127.  Every  word  of  the 
earlier  acts  receives  effect  on  this  construction.  Then^  to 
what  extent  is  the  tithe  owner  compelled  to  go  before  ma- 
gistrates>  instead  of  suing  in  the  superior  courts?  The  an- 
swer is>  that  he  is  so  compelled  in  cases  of  arrears  of  undis- 
puted tithe^  of  any  amount  not  exceeding  £10  in  the 
aggregate5  as  the  utmost  value  due  from  any  one  person; 
and  that  if  such  claim  is  disputed  there>  he  can  sue  in 
equity^  or  the  ecclesiastical  court,  for  no  more,  however, 
than  six  years'  arrears.  As  to  the  title  or  liability  to  pay- 
ment of  tithe  being  bon&  fide  (a)  in  question,  the  claimant 
may  say  that  the  tithe  payer  does  not  really  mean  to  deny 
the  title  to  the  tithes,  or  to  assert  his  own  right  to  retain 
them,  and  may  give  evidence  to  shew  that  a  merely  coloiur- 
able  title  is  set  up.  But  neither  party  can  at  any  time  suc- 
cessfully rely  on  his  having  knowingly  stated  a  falsehood 
at  some  other  time. 

The  first  of  the  Vice-Chancellor's  questions  will  there- 
fore be  answered  in  the  affirmative ;  and  the  second  in  the 
n^ative,  or  that,  if  the  title  is  not  in  question,  the  owner 
has  no  right  to  sue  in  equity.  I  think,  however,  that  if  a 
party  by  letter  denies  a  claimant's  right  to  tithe,  it  is  ''in 
question"  or  dbput<e ;  so  that  a  bill  would  lie  without  any 
necessity  to  summon  the  defendant  before  magistrates  (&). 

BoLFB,  B. — I  am  desirous  to  guard  myself  against  giving 
any  dedded  opinion  on  several  points  raised  in  the  course  of 
this  hearing.  At  common  law,  a  tithe  owner  had  a  right  to  file 
a  bill  in  the  courts  of  Exchequer  or  Chancery,  or  to  sue  in 
the  ecclesiastical  courts  for  his  tithe.    To  remedy  the  incon- 

(a)  Ab  to  the  term  ''  bonH  fide"      Aid.  146. 
in  an  act,  see  10  Ad.  &  E.  789,         (5)  See  7  &  8  WilL  3,  c.  G, 
791;  3  Bing.  N.  C.  400;  6  B.  &      s.  8. 
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Nov.  9.  Hurley  t?.  Baker. 

s.,  the  owner  ASSUMPSIT  for  moncy  had  and  received.  Flea,  non 
orally  em-  assumpsit.  At  the  trial,  at  the  last  Somersetshire  assizes, 
w7to8eifu  for  ^^^^  ^^^'  ^-^  ^*  appeared  that  in  1843,  Salter,  the  owner 
him.  Defend,  of  a  farm  called  Sloughpool,  was  an  old  man  in  bad  cir- 
naming  the  cumstances,  and  had  employed  the  defendant  to  sell  it  for 
hj  writ*Sn  '  ^^^'  ^^  ^^  accordingly  advertised  by  Gribble,  an  attorney, 
memoranduni,    fQ^  q^\q  but  was  not  then  sold.     On  the  2l8t  of  September 

to  sell  the  farm   ^  ^  ^      * 

to  the  plaintiff    in  that  vcar,  the  defendant  siimed  the  following  memo^ 

for  £2700,  and  ^        / 

gave  instruc-       ranuUm  I — 
tions  to  an  at- 
torney to  pre-        "21st  September,  1843.     Memorandum : — E.  Baker  has 

of  sale  by  s.  to  agreed  to  sell  Mr.  Hurley  Sloughpool  estate,  and  two  pieces 
?iaintiff  paid  ^^  l^^^i  Called  Broadmoor,  all  in  the  parish  of  Cullompton, 
defendant^lOO  "^ith  the  com-tlthes  or  rent-charge  on  Sloughpool,  as  mort- 

deposit  in  part  ,  ,  , 

of  the  par.        gaged  to  Mr.  Marker,  on  the  following  conditions,  (and  all 

chase-money.  a«.  >  j.j./»  "Al- 

and afterwards    parties  to  execute  a  proper  contract  for  carrying  the  same 

toCt^for^LJr"  "^^  effect),  on  which  Mr.  Hurley  has  paid  to  E.  Baker  a 
by  S.  to  him-     deposit  of  onc  hundred  pounds,  and  to  pay  the  remidnder 

self,  by  which  r  ^  r  j  ^ 

contract  he  of  purchasc-moncy  at  Lady-day  next,  when  he  is  to  have 
^*\mm^fS.  ^^^  possession,  namely,  £2600,  making  together  £2700; 
Ateiyoniu        ;^ji..  Hurley  to  be  allowed  interest  for  the  one  hundred 

execution  j^ 

£100,  as  a  de-  pounds  paid,  at  the  rate  of  £4  per  cent,  per  annum. — 
s?  undcrt^k''    Witness  my  hand,  "  E.  Baker.'' 

to  pay  interest 

at  £4  per  cent.       Gribble  deposed,  that,  before  the  21st  of  September,  he 

till  the comple-   ,     ,    .      ,  .  «  ^t       t   n      i 

tion  of  the  had  mstructions  from  the  ueiendant  to  prepare  a  contract 
S^mJjSr^aT''  of  sale  from  Salter  to  the  plaintiff,  which  was  dated  on  that 
afterwards  re-    Jay,  but  not  executed  by  either  of  them  till  the  23rd.     It 

scinded  for  ''  "  -»>rni 

want  of  title  in  purported  to  be  made  between  Mr.  Salter,  of  &c.,  "for 

Defendant,  be-  himself,  his  heirs,  executors  or  administrators,  of  the  one  part, 

Sltl^^me  ^^  Richard  Hurley,  of  &c.,  for  himself,  his  heirs,  &o.  of  the 

resdnding,  paid  other  part.     Wm.  Salter  agreed  to  sell  to  the  said  Richard 

S.  £50,  and  ^  ^ 

retained  the 

other  jf50,  though  without  the  consent  of  S.,  under  an  agreement  by  S.  to  gire  him  one  half  of 

•Dy  amoont  above  ;^2600,  which  defendant  might  get  for  Uie  ftirm  I'^BMf  that  pklntilF  6oM 

not  recover  any  part  of  the  £100  from  defendant. 
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1846.  fendant  was  also  shewn  to  hare  acted  for  the  plaintiff  in  get- 
ting a  tenant  for  the  farm,  in  case  he  should  complete  the 
purchase  of  it.  The  plaintiff  now  sought  to  recover  from  the 
defendant  the  XlOO,  alleging  that  he  had  paid  that  sum  to 
him,  either  as  his  (the  plaintiff's)  agent,  or  as  a  depositary, 
or  at  least  that  he  was  entitled  to  recover  any  sum  not  paid 
over  on  this  account  by  the  defendant  to  Salter  before  the 
30th  of  August,  1844.  The  defendant  contended,  that  the 
plaintiff  should  be  nonsuited,  as  the  final  contract  of  sale 
treated  the  £100  deposit  as  paid  to  Salter,  charging  him 
with  interest  on  it;  and  a  deposit  had  been  paid  accordingly 
into  his  hands,  notwithstanding  the  memorandum  signed  by 
the  defendant.  The  learned  judge  inclined  to  nonsuit,  but 
expressed  a  wish  to  hear  the  defendant's  evidence.  He 
therefore  shewed,  by  one  Hill,  that,  in  September,  1843, 
Salter  told  the  defendant  that  he  could  not  sell  the  farm  for 
more  than  £2600,  and  begged  the  defendant  to  sell  It  for 
him.  The  witness.  Hill,  said  to  the  defendant,  in  Salter's 
presence,  that  Salter  would  give  the  defendant  half  of 
whatever  sum  he  could  obtidn  above  that  amount.  The  de- 
fendant then  gave  Salter  a  check  for  £50,  which  was  paid 
him.  Salter  was  not  called.  The  learned  Baron  then  told 
the  jury,  that  if  the  defendant  had  only  acted  as  Salter's 
agent,  and  had  paid  him  the  £50  before  the  30th  of 
August,  1844,  when  the  defendant  had  notice  that  the 
contract  had  been  rescinded,  he  would  not  be  liable  as  to 
that  sum.  As  to  the  other  £50,  he  left  it  to  the  jury  to 
say  whether  the  defendant  had  ever  paid  Salter  that  sum 
before  he  had  notice  of  the  rescinding  of  the  contract,  or 
whether  Salter  had  assented  to  his  keeping  it.  The  jury 
found  that  he  had  not  so  assented.  The  pluntiff  was 
thereupon  nonsuited,  with  leave  to  move  to  enter  a  verdiot 
for  the  plaintiff  for  £100,  or  for  the  £50  not  shewn  to 
have  been  paid  over  to  Salter  by  the  defendant, 

Kinglakey  Serjt.,  now  moved  to  enter  a  verdict  for 
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1846.  the  other  judges  rested  the  decision  against  the  plaintiff  <m 
the  ground  of  the  payment  over  having  been  befoi€  notice. 
The  defendant  must  have  received  the  money  on  the  21st 
of  September  to  hold  as  agent  of  the  plaintiff  till  a  more 
perfect  security  was  prepared. 

PxBKE,  B. — I  think  no  rule  ought  to  be  granted.  The 
preliminary  contract  keeps  back  the  name  of  Salter,  so  tbf^t 
the  defendant  appears  to  be  the  seller  of  the  estate.  Beading 
that  paper  with  the  other,  it  shews  that  the  defendant,  in  the 
first,  is  in  the  position  of  Salter  in  the  second.  In  this  state 
of  things,  it  appears  that  the  defendant  was  not  intended  to 
be  liable  for  a  return  of  the  deposit ;  for  the  transaction  is 
as  if  the  money  had  been  paid  on  the  2l8t  to  Salter  himself 
and  as  if  it  had  then  been  received  by  him,  he  being  to  pay 
the  interest  on  it  till  the  purchase  should  be  completed. 
The  cases  as  to  recovering  against  agents  do  not  apply,  for 
here  the  plaintiff  has  assented  to  the  payment  over  tp 
Salter. 

Aldebson,  B. — In  this  case  the  money  is  not  paid  to 
Baker  by  the  plaintiff,  but  to  Salter.  The  passage  cited 
from  Story  on  Agency  applies  to  cases  where  the  agents 
originally  received  the  money  improperly ;  for  he  adds,  **  If 
a  portion  of  the  money  has  been  paid  over  to  the  principal 
before  notice  of  the  recall,  the  agent  will  not  be  liable; 
unless,  indeed,  the  receipt  of  the  money  by  the  agent  was 
obviously  fraudulent  and  illegal,  or  his  authority  to  receive 
it  was  known  to  himself  to  be  utterly  void." 

RoLFE,  B. — I  am  of  the  same  opinion*  The  case  is  just 
the  same  as  if  the  payment  had  been  made  to  Salter  at  first. 
It  b  sought  to  charge  the  defendant,  who  acted  on  the  Slst 
for  an  unknown  principal ;  but,  two  days  afterwards,  that 
principal,  Salter,  admits — ^You,  the  defendant,  paid  that  sum 
to  me,  and  I  will  pay  interest  for  it.    Then  how  can  the 


■%^ 
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1846.  next  day.  On  the  1 1th,  the  defendant's  attorney  served  a 
copy  of  the  above  rule  on  the  plaintiff's  attorney.  No 
notice  was  given  to  the  under-sheriff  by  the  defendant  to 
retain  the  writ  of  trial,  without  delivering  it  to  the  plaintiff's 
attorney  after  the  said  four  days  {a\ 

On  the  17th  of  November,  Otter  obtwned  a  rule  for  dis- 
char^ng  Kennedy^s  rule  of  the  10th  of  November.  The  affi- 
davits used  for  shewing  cause  stated,  that,  before  the  first  four 
days  of  term  had  expired,  the  defendant's  attorney  informed 
the  plaintiff's  attorney  that  he  had  instructed  counsel  to 
move  for  a  nonsuit;  and  that,  if  it  could  not  be  moved  in  the 
four  days,  it  would  be  inserted  in  the  reserved  list ;  and  that 
the  above  cause  was  so  inserted  in  the  reserved  list  within 
the  four  days,  with  the  name  of  the  counsel  attached  there- 
to, as  by  reference  to  the  list  would  appear.  [Parke,  B. — 
It  is  not  enough  to  put  down  the  name  of  the  case  in  the 
list;  notice  of  having  done  so  must  ako  be  given  to  the 
opposite  party,  as,  if  he  proceeds  to  sign  judgment,  he 
would  be  entitled  to  the  costs  of  doing  so  (6).] 

Kennedy  shewed  cause  against  Otter's  rule. — In  Lester  v. 
Lazarus  (c),  a  motion  for  new  trial  was  placed  on  the  list 
of  those  to  be  moved  after  the  first  four  days  of  a  term ; 
but  owing  to  the  absence  of  counsel  at  the  time  the 
motion  was  called  on  after  the  four  days  had  elapsed,  the 
case  was  struck  out  of  the  reserved  list,  leave  being,  how- 
ever, given  to  move  it  on  a  subsequent  day ;  on  which  day 
a  rule  for  a  new  trial  was  granted  and  served.  But  no 
notice  of  these  facts  having  been  given  to  the  other  side, 
execution  had  issued.  But  even  there,  where  the  cause 
had  been  struck  out,  the  Court  made  a  rule  absolute  to  dis- 
charge the  rule  for  a  new  trial,  unless  the  defendant  paid 
the  intermediate  costs  occasioned  by  the  execution,  as  well 

{a)SetAng€lY.Ihler,  7Dowl.  (c)4Dowl.  P.  C. 444;  reported 

P.  C.  846.  on  another  point  in  2  C,  M.,  & 

{h)  Emhiin  T.  DartnOl,  12  M.  R.  665 ;  T.  &  Gr.  129. 
&W.880. 
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Ncv.25. 

The  following 
memortndiiiii 
wag  handed  by 
defSsndant,  a 
trader,  to  plain- 
tiff, an  auction- 
eer:— 

"  Memoran- 
dnm  of  £107, 
had  by  me  of 
S.  (plaintiff), 
being  an  ad- 
Tance  on  books 
■ent  in  for  im- 
mediate sale  by 
auction:" — 
signed  by  the 
defendant. 
The  books 
were  sold,  and 
an  action  hay- 
ing been 
brought  by  the 
auctioneer  for  a 
balance  due  to 
him  on  the  sale, 
the  above  me- 
morandum was 
hdd  to  **  rdata 
to  the  sale  of 
goods,'' and 
therefore  to  be 
dblein 
with- 
out a  stamp, 
under  the  ex- 
emption in  55 
Geo.  3,  c.  184, 
sched«  tit. 
'*  Agreement.' 


SotlTHQATB  O.  BoHN. 

Debt. — The  declaration  was  for  money  lent,  work  and 
labour^  money  paid^  and  on  an  account  stated.  Plea,  never 
indebted.  The  action  was  brought  to  recover  27/.  lis.  2dl, 
alleged  to  be  due  fix>m  the  defendant,  a  bookseller,  to  the 
plaintiff,  an  auctioneer,  as  a  balance  on  an  account  for 
commission  on  the  sale  of  book^,  money  paid  for  auction 
duty  and  expenses  of  sale,  and  for  money  lent.  At  the 
trial  before  Flatty  B.,  at  the  Gtiildhall  sittings  in  this  term, 
the  plaintiff's  counsel  tendered  in  evidence  the  following 
document: — '*  Memorandum  of  one  hundred  and  seven 

pounds, shillings,  had  by  me  of  Mr.  Henry  South* 

gate,  being  an  advance  on  books  sent  in  for  immediate 
sale  by  auction,  this  8th  day  of  February,  1845.  John 
Bohn.''  The  defendant's  counsel  objected  to  it  for  want  of 
an  agreement  stamp.  The  learned  Judge  directed  a  ver- 
dict for  the  plaintiff  for  the  whole  amount,  giving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages  to  91  lOs.,  or  for  a  new  triaL 

Liuh  now  moved  according  to  the  leave  reserved. — This 
memorandum  could  not  be  read  in  evidence,  for  want  of 
an  agreement  stamp.  It  does  not  fall  within  the  exemption 
in  55  Greo.  3,  c  184,  schedule,  part  1,  tit.  *^  Agreement,"  as  a 
memorandum  "  made  for  or  relating  to  the  sale  of  goods ;" 
nor  was  it  a  mere  acknowledgment  of  having  received  a  sum 
of  money  from  the  plaintiff:  but  it  was'a  revocable  license 
to  him  to  sell  the  defendant's  books  by  auction,  and  an 
agreement  by  the  defendant  to  advance  money  on  account 
of  the  books  pledged  to  him.  The  primary  object  of  it 
was  to  obtain  a  loan  of  money  firom  the  plaintiff,  who  was 
to  recoup  himself  from  the  produce  of  the  sale.     Smith  v* 
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1846^     the  defendant,  as  in  this  case, — The  learned  Baron  men- 
SouTHOATB    tioned  Curry  v.  Edensor  (a). 


9. 
BOHN. 


Aldebson,  B. — The  agreement  which  the  law  implies 
from  the  facts  admitted  by  the  defendant  is,  that  his  books 
were  to  be  forthwith  sold  to  repay  the  phdntiff's  advance. 
The  case  resembles  that  of  an  ^^  L  O.  U./'  which  implies  the 
agreement  to  repay  the  money  from  the  terms  there  used* 

BoLFE,  B.,  concurred. 

Rule  refused. 

(a)  3  T.  R.  524. 


iVbf .  18.  Brown  v.  Thurlow. 

Ctte.   Dedar-  OaSE  for  slander.    Declaration  stated,  for  that  whereas 
Sw'tiialf wAcre-  *^®  defendant,  contriving  &c.,  heretofore,  to  wit,  on  &c,  in 

Of  tiie  defend-    a  certain  discourse  which  the  defendant  then  had  of  and  con- 
ant  contrifing 

and  wickedly  ceming  the  plaintiff,  in  the  presence  and  hearing  of  divers 

injure  Um  g<^  and  worthy  subjects  of  the  Queen,  falsely  and  mali- 

P^^»  *®^'»  ciously  spoke  and  published  of  and  concerning  the  plaintiff 

certain  dis-  the  false,  scandalous,  and  malicious,  and  defamatory  words 

pretence  of,  following,  ^'Bill  Brown,  (meaning  the  plaintifi),  you  are 

p^biiS«d^of  ^  sheep-stealer.   I  can  prove  you  are  a  sheep-stealer  at  any 

Sf  *u3SS?°*  ^*y  ^'  ^°®  time."    The  declaration  then  alleged  spedal 

the  feiae,  mali-  damage  to  the  plaintiff,  by  means  of  the  premises,  in  his 

famatory  words  trade  and  business  of  a  cattle  dealer, 
^ff^^ord^'       Special  demurrer,  assignmg  for  causes,  that  the  defend- 

■nd  •▼•"inf  ant  is  not  by  the  said  declaration  positively  chaimd  with 

special  damace 

to  the  plaintiff   having  committed  the  grievances  in  the  declaration  men- 
— J7eMbad^'  tioned,  but  it  is  therein  alleged  by  way  of  recital  only, 

special  demur- 
rer, for  diai|;iQg  the  grierances  to  haye  been  oommitted  by  the  defendant  by  way  of  recital 
<ndy,  nd  not  directly  or  positiydy. 
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V.  Reynolds  {a\  thpa  stated:—''  If  ^  declaration  in  aawilt  and 
battery  begins  with  'quod  com/  it  is  bad,  for  want  of  aver* 
ment-"  Though  the  instanoea  quoted  in  both  Abridgmenti 
are  in  trespass  onlj^  the  same  reasoning  applies  to  other  ao- 
tionss  induding  aottons  on  the  ease ;  for  though  ihe  PI609* 
dents  in  those  forms  of  action  begin  with '  quod  eum/by  way 
of  recital,  the  material  part,  the  grievances  or  gravamen  of  the 
charge,  is  invariably  alleged  in  positive  terms.  Nor  is  i?^ 
V.  Jhgsbrough  {b)  to  the  CQntrary«  where  it  was  holds  ii\  as* 
sumpaitj  that  anaverment  of  the  promise  under  a  ^  whereae' 
is  good  on  general  demurrerj  for  it  is  included  in  the  aub^ 
sequent  8entenoe«  which  alleges  by  way  of  positive  affinna* 
tion,  that  the  defendant  has  disregarded  bis  promisesi  and 
has  not  paid  the  money  due  (c).  Bayley^  B,|  said* ''  there  is 
no  special  cause  of  demurrer  on  this  groimdj  and  it  eannot  be 
matter  of  substance.  But  in  the  common  form  of  a  deolara- 
tion  on  a  bond  all  the  contract  is  stated  under  a  whereoiP 
Xiord  Lyndhunt,  C,  B.i*-''  It  states  shortlys  whereas  defend- 
ant became  boundi  yet  he  did  not  pay"  (</).  [Alderson^  B.-i- 
This  question  could  only  have  been  raised  on  special  de- 
murrer* We  have  no  doubt  of  the  rule  in  trespass,  or  of 
th^  general  principle  of  pleading,  but  if  the  conrse  of  pre- 
cedents in  actions  on  the  case  is  the  other  way,  we  should 
be  careful  not  to  disturb  them.]  What  in  this  action  oof- 
responds  to  the  breach  in  assumpsits  is  the  actual  cHargo,  or 
grayamen«  From  the  precedents  of  declarations  in  ease 
for  keeping  mischievous  animals,  public  nuisance^,  malioboa 
arrests  and  prosecutions,  slander,  vevbal  and  written,  iht 
ticing  away  apprentices,  negligence,  escapes,  &e.  ft;a,  it  ap- 
pears that,  though  matter  purely  inducement  is  laid  under 
the  remtal  quod  cum,  the  grievance  is  invariably  laid  in 
direct  temub  p*  g*,  under  ''yet.**    It  is  true,  the  prao^ents 

(a)  Andrew^  21.  (c)  See  per  Lord  ZyndkunL 

(h)  2  Or.  &  J.  418;  2  Tyr.      0.  B.,  2  Tyr.  470. 
468.  (d)  2  Cr.  &  J.  418. 
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1846.        example  of  this  kind  of  fault  the  use  of ''  for  that  whereas^ 
in  trespass  for  assault,  instead  of  ^^far  that,^  but  adds,  '<  it 
will  be  observed,  however,  thal;^  in  trespass  on  the  case,  the 
'whereas'  is  unobjectionable,  being   used    only  as  intro- 
duiMory  to  some  subsequent  positive  allegation."  [^Alder- 
son,  B.' — Here  is  no  subsequent  positive  allegation  to 
which  the  matter  under  the  '^  whereas*'  is  an  introduction. 
Parke,  K — Does  not  the  same  principle  apply  in  all  cases 
where  a  direct  averment  is  necessary?    Here  there  is  no 
direct  allegation  that  the  defendant  spoke  the  words,  except 
in  an  inverted  manner :  Sherland  v.  Eaton  (a).  **  Quod  cum" 
is  not  direct  afiSrmation.     Ring  v.  Roxbrough  was  in  as- 
sumpsit, following  the  precedent  given  in  the  rules  prepared 
by  the  judges.     Parke,  B. — The  breach  in  that  case  con- 
tained a  direct  allegation  that,  disregarding  his  promise,  he 
had  not  paid.]     Mr.  Baron  Bayley  seemed  to  think  the 
declaration  would  be  good  on  special  demurrer.   \Rolfey  B., 
— There  is  nothing  recondite  in  the  matter.     This  plaintiff 
complains,  for  that  whereas  the  defendant  spoke  the  words. 
What  then  ?    Nothing  more.     In  trespass,  the  mere  state- 
ment of  the  grievance  shews  it  to  be  such;  whereas,  in 
case,  some  introductory  matter  is  required  to  shew  it  a 
grievance.]     Trespass  lies  for  the  direct  act  of  injury,  and 
case  for  the  consequential  damage.     [Parke,  B. — What 
you  complain  of  must  be  averred  directly,  and  with  cer- 
tainty.    That  rule  of  pleading  cannot  vary  in  the  different 
forms  of  action.     Had  these  words  not  been  actionable  in 
themselves,  the  damage  would  have  been  consequential 
only.    The  precedents  in  case  for  criminal  conversation 
and  seduction  are  comparatively  modem.     The  old  form 
was  in  trespass  for  assaulting  and  seducing  the  wife  or 
daughter,  per  quod  consortium  or  servitium  amisit  (i).  The 
**  quod  cum"  is  allowed  in  case,  because  in  that  form  of 
action  recitals  generally  occur.     A  declaration  in  case  for 

(a)  2  BuUtrode,  214.  {h)  See  Chit,  on  PI.  4th  ed.  151. 
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1846. 

j^^,  18.  Clements  v.  Flight. 

Detinue.- Do-  JJeTINUE, — ^Declaration  stated^  that  the  plaintiff  there- 
i^^^t '  tofore,  to  witii  on  &C|  delivered  to  the  defendant  certain 
Si^oR^^oa^  papers  and  paper  writings,  to  wit,  among  others,  100  papers, 
paper  writingf ,  purporting  to  be  scrip  certificates  for  shares  in  the  Wor- 
Se^p  oertifi.  cester,  Warwick,  and  Rugby  Bail  way  Company,  100  papers, 
to  defradimr''  Purporting  to  be  scrip  certificates  for  shares  in  the  SheflSeld 
to bere-de-       and  Macclesfidd  Rwlway  Company,  and  1000  papers,  pur- 

liTefedy  on  re-  *»    n  /»     •!  i  i» 

qoets  after  •  porting  to  be  letters  of  allotment  of  railway  shares  of  great 

of  ac^tain  Yaluc,  to  wit,  of  the  value  of  £1000,  to  b^  redeUyered  by 

SS'thIt  rom  *®  defendant  to  the  plaintiff  when  the  defendant  should  be 

was  paid  to  thcieunto  requested,  after  the  payment  to  the  defendant,  by 

defendant.  ,     , 

Breach,  that  or  on  account  of  the  plaintiff,  of  a  certain  sum  of  money, 
^1^1^  to  wit,  £700;  and  the  phuntiff  says,  that  although  after- 
the  paper  writ-  ^^rds,  to  wit,  ou  &c.,  divcrs  sums  of  money,  amounting 
requested,  bat  together  to  the  Said  sum,  to  wit,  the  sum  of  £700,  were  paid 
same.  Plea,  to  the  defendant  by  and  for,  and  on  account  of,  the  plaintiff, 
^M^itod^th  7^^  ^^  defendant  hath  not  as  yet  delivered  the  said  papers 
^^^" V*  *  ^^^  paper  writings,  or  any  or  either  of  them,  to  the  plain- 
canty  for  £2io  tiff,  although  he  was,  after  the  said  payment,  to  wit,  on 
himto plaintiff,  &c,  requested  by  the  plaintiff  so  to  do,  and  hath  myustly 
payi^t  ^°  detained,  and  still  doth  unjustly  detain,  the  same  from  the 
that  sam,  dc-     pl^tiff,  to  the  damage,  &c. 

fondant  tender-  ^  ^^ 

ed  and  offered  Plea,  as  to  SO  much  of  the  declaration  as  relates  to  the 

and  retorn"**  scrip  Certificates  for  shares  in  the  Worcester,  Warwio)K^  and 

2ff"lrS)^tib!^  Kogby  Railway  Company,  and  the  said  scrip  certificates 

refosed  to  re-  for  shares  in  the  Sheffield  and  Macclesfield  Railway  Com- 

ceiTC  them  :^  •        i        -i     i 

Held,  on  de-  pany  m  the  deolaration  respectively  mentioned,  that  the 
2^^^^      plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 

bad,  for  deny- 
ing the  detention  argnmentatiTely,  and  for  amoonting  to  non  detinet.  The  detention  oompkined 
of  was  an  adrerse  detntUiB,  bManse  the  word  *'  detdn"  in  a  declaration  in  detinae  means,  that 
defendant  withholds  the  goods,  and  prevents  plaintiff  from  having  possession  of  them. 

The  bailment  stated  in  the  declaration  in  detinae,  whether  it  he  general  or  special,  is  sorplas- 
age,  and  not  traTersable,  the  gist  of  the  action  being.the  detainer  oif  plaintiff's  goods. 
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1S46.        the  reasons  assigned  in  the  demurrer  (a);  thirdly,  that  it 
Climbnts     '^^S^^  ^  ^^®  ^^^^  averred  tout  temps  prist;  fourthly^ 
^  *•  that  the  plea  should  have  been  pleaded  in  bar  of  the  whole 

action. 


Lushf  in  support  of  the  demurrer. — ^The  essence  of  the 
action  of  detinue  is  the  wrongful  withholding  of  a  spedfic 
chattel  of  the  plaintiff,  without  his  consent,  at  the  time  the 
writ  issued.  That  b  accordingly  charged  in  this  dedaralion, 
but  is  not  answered  by  the  plea,  which  only  admits  a  with- 
holding against  the  will  of  the  pliuntiff  at  some  time  or 
other.  Non  detinet  is  in  the  present  tense,  and  the  defendant 
may  shew  under  it  that  he  does  not  withhold  the  goods 
from  the  plaintiff.  [^Parke,  B. — There  is  a  plea  of  tender  in 
detinue  in  Brown's  Entries,  tit.  Detinue,  149,  pL  10 ;  and 
see  Brooke's  Abridgment,  tit.  Detinue  de  biens,  foL  227, 
pL  21.]  The  plea  excuses  the  not  bringing  the  goods  into 
court  by  reason  of  their  weight,  and  of  the  court  not  being  a 
warehouse.  The  defendant  admits  a  detention  at  the  time 
the  plea  is  pleaded.  He  says,  I  did  and  do  detain,  and  do 
not  give  up  the  certificates,  because  I  once  tendered  them  to 
you,  and  as  by  your  fault  you  did  not  receive  them  then, 

r 

I  now  keep  them.  [^Pottock,  C.  B. — He  says,  you  would 
not  have  them  when  I  offered  them,  and  now  you  never  shall. 
Bolfe,  B.— Detinet  means  more  than  tenet] 

The  Court  here  called  on 

Hoggins  to  support  the  plea. — The  defendant's  duty, 
on  receiving  the  certificates,  was  to  keep  them  with  rea- 
sonable diligence  till  the  £210  was  paid  him,  and  then 
to  offer  to  return  them  to  the  plaintiff.    Accordingly, 

(a)  Qucre,  if  the   plea  was  See  Bdl  v.  Tucket^  3  M.  &  Gr. 

double,  and  whether  the  aver-  785 ;  BoHnson  v.  B^Uy^  1  Burr, 

ments  did  not  constitute  one  rin-  816. 
gle  ground  of  defence  or  tender. 


46  cka»  IN  MM  ttcHfiatms, 

184tf.  iSSMMgoii^  fsee  Cotton  r.(X/hn  (ay  All  tliat is  in  issue 
is  the  faet  of  detention.  lAtdetsan,  B.— Is  Hot  that  ftct 
theireftisidtodelivet^goodsonfeqaest?  HeMydtiiftyyott 
im  no  longer  bound  to  deliver  fheiXL  Now  detention 
ioiuM  be  ftf  goods  which  h  deftadant  is  bound  to  deliver  ot 
fequesti  Bof/e,  B.<^Does  detainer  m^ati  simpljr  keeping 
possession  ?-«H>r  does  it  not  rather  mean  keying  posseisioti 
Jhm  th^  pkdntigrr  (&).  JPtirke,  B.->^Noti  detinet  doei  not 
put  in  issue  the  wrmigfolness  of  the  detainer,  but  merely  the 
faot  of  keeping  by  tho  deftudaut  (a).  Aldefom,  B.-^A 
pledge  to  the  defendant  could  not  be  proved  on  non  detinet, 
because  it  would  set  up  a  right  to  the  goods*  PoOotk,  G»  B. 
•^Though  the  defendant  might  juitlfy  having  the  goads  in 
pOBsesslMi  since  the  tender  to  llie  plaintiff  and  reflttel  by 
him,  there  is  no  plea  that)  as  to  the  period  between  that 
event  and  the  time  of  suing  out  the  writ)  the  defendant  doth 
not  detain.  Bad  they  been  burnt  within  that  period,  might 
you  not  plead  that  you  were  ready  and  willing  to  deliver 
them  till  prevented  from  doing  so  by  their  destaruelion  ? 
I\trhe,  B.— You  say  the  defendant  was  bound,  not  to  deli- 
ver the  certificates,  but  to  let  them  remain  in  his  possession, 
and  let  the  plaintiff  take  them  from  it  The  plea  seems  an 
argumentative  denial  of  tiie  bailment  laid  in  the  dedaration, 
and  sets  up  a  difibrent  duty  in  the  defendant]  The  time 
during  which  the  defendant  detained  the  goods,  oonsists  of 
two  periods;  the  declaration  covers  the  whole  time ;  the  de- 
fendant excuses  the  detention  down  to  a  certain  time  only ; 
but  that  cannot  amount  to  non  detinet  Even  were  the  bail- 
ment more  than  mere  colour  or  inducement,  and  therefore 
material  and  traversable,  which  Whitehead  y.  Harrison  (d) 
shews  it  is  not,  the  plea  oould  only  be  bad  as  an  aigumen- 

(a)  Cro.  £1. 755.  12  M.  Sc  Vf.  682,  and  Rickttrdt 

{b)  See  per  Lord  Ahinger^  iH  v.  JFVtniltMi,  6  M.  &W.  420. 

M<U(m  V.  Famell^  12  H.  (k  W.  (c)  See  RitkardtY.  AtMJKNs, 

679,  ace.;   also    Tyrwhitt  on  6M.&W.420, andCo* Llt28& 

Modem  Pleading,  432 ;  but  see  (df)  6  Q.  B.  423. 
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In  all  actions  of  debt,  a  plea  of  tender  means,  '^  I  h^ve  pud 
as  far  as  I  could,  but  you  would  not  receive ;  I  could  do  no 
more.''  The  defendant  not  being  bound  to  be  active. in  re- 
deliyeringy  it  is  enough  if  he  prevented  the  plaintiff  from 
taking  possession.  The  plea  in  fact  says,  that  ihe.defend- 
ant  has  the  certificates  in  his  possession,  and  that  they  have 
not  been  re-delivered.] 

Lushy  in  reply.— If  the  word  **  detain,"  in  the  declaration, 
only  means  that  the  defendant/^  holds"  the  chattel  sued  for, 
adversely  to  the  pMntiff,  then,  as  Mr.  Baron  Rolfs  intimates, 
a  man  might  revise  to  take  it  when  offered,  and  yet  bring 
detinue.  In  Fitzherbert's  Natura  Brevium,  ISSA^  it  is 
Ifud  down,  **  A  writ  of  detinue  lieth,  in  case  where  a  man 
delivereth  goods  or  chattels  unto  another  to  keep,  and 
afterwards  will  not  deliver  them  back  again ;  then  he  shall 
have  an  action  of  detinue  of  tiiose  goods  and  chattels." 
This  plea  is  in  fact  an  argumentative  non  detinet.  But 
non  detinet  traverses  not  a  past  but  a  present  detention, 
ktf.,  a  detention  at  the  time  the  writ  issued.  [Aldenon,  B. 
— There  is  no  judgment  for  damages  for  past  detention.] 
Such  damages  are  the  subject  of  an  action  of  trover,  for  in 
detinue  a  defendant  must  have  possession  of  tiie  chattel, 
and  power  to  re-ddiver  it  In  Isaac  v.  Clark  (a),  Haughr 
ton,  J.,  says, ''  As  to  tiie  second  point,  there  is  no  suffi- 
dent  cause  or  ground  for  an  action  of  trover  by  the  plain- 
tiff; it  is  only  found  that  he  did  request  him  to  deliver 
this  money,  and  that  he  refused  to  do  it ;  and  so  much  is 
in  every  action  of  detinue,  contra  dLdt  et  adhuc  contra 
dicit;  this  is  the  point  of  the  action  of  detinue,  but  this  is 
not  converrion."  [Aldersonf  B. — Dirks  v.  Richards  {b) 
occurred  before  Mason  v.  Famell,  and  if,  as  stated  in  the 
Nisi  Prius  report,  I  left  it  to  the  jury  whether  there  was 


(a)  2  Bnlst.  306.  ^  cited.    See  ^.  C.  4  M.  &  Gr.  674; 

(h)  1  Carr.  &  Manh.  626,  was      5  Scott,  N.  R.,  634. 
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184C.         80.     We  have  no  doubt,  therefore,  that  the  detention  com- 

Clemknts     plained  of  is  an  adverse  detention.     And  this  is  the  mean- 

»•  ing  ascribed  to  the  word  in  Bulstrode,  308  (cited  by  Mr. 

Flight.         ^  j       n       i 

Lush)  by  Haughtan,  J.,  who  says,  that  request  and  reiusal, 
'^  contradixit  et  adhuc  contradicit,^*  is  the  point  in  an  action 
of  detinue,  but  not  in  trover,  in  which  conversion  is  the 
point,  and  request  and  refusal  evidence  only.  We  think, 
therefore,  that  the  plea  is  bad,  as  amounting  to  non  detinet. 
A  doubt  was  raised  by  the  precedents  stating  a  readiness 
to  deliver ;  Brown's  Entries,  149,  tit  "  Touts  temps  prist," 
p.  28 :  but  we  think  the  answer  is,  that  in  ancient  times 
pleas  were  not  so  oflen  the  subject  of  objection  for  argu- 
mentativeness ;  and  there  is  no  case  cited  where  a  plea  of 
readiness  to  deliver  has  been  held  good  on  demurrer. 

In  the  course  of  the  argument,  it  was  suggested  that  the 
plea  was  bad,  as  containing  an  argumentative  denial  of  the 
special  bailment  in  the  declaration.  On  reference  to  the 
late  case  of  Whitehead  y.  Harrison  (a),  and  the  authorities 
there  referred  to,  and  particularly  Gledstane  v.  Hewitt  (i), 
and  Brook's  Abr.  tit.  Detinue  de  biens,  pi.  50,  it  seems  that 
not  only  the  common  bailment,  but  any  special  bailment 
laid  in  a  declaration  of  detinue,  is  merely  surplusage,  and 
not  traversable,  the  gist  of  the  action  being  the  detainer  of 
the  plaintiff's  goods,  which  the  defendant  must  answer. 
The  plea,  therefore,  was  not  open  to  this  objection;  and 
the  omission  to  assign  this  cause  of  special  demurrer  was 
proper. 

Judgment  for  the  plaintiff. 


(a)  6  Q.  B.  423.  (6)  1  C.  &  J.  m6;  1  Tyr.  4 
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1846.         tive  traverse  or  admission^  in  a  particular  which,  should  be 
''^;;^      direct  and  certain,  and  that  the  plea  is  an  indirect  traverse 
^'  or  denial  of  the  note  in  the  second  count  mentioned  being 

another  note,  as  therein  alleged,  than  that  which  is  stated 
in  the  first  count,  and  which  requires  the  defendant  to  plead 
thereto  as  another  note  to  that  mentioned  in  the  first  count. 
— Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer  to  the  first  count. — 
A  promissory  note  made  payable  to  the  order  of  the  maker 
himself  is  not  a  promise  by  the  maker  to  pay  '^  any  other 
person,  &c.,"  within  3  &  4  Anne,  c.  9,  s.  1,  and  is  therefore 
wholly  inoperative.  At  common  law,  promissory  notes  were 
not  legally  transferable  in  England  by  indorsement ;  see  per 
Lord  Tenterderiy  in  De  La  Chaumette  v.  Bank  of  England  {a). 
The  object  of  3  &  4  Anne,  c  9,  was  to  encourage  trade  and 
commerce,  by  giving  to  the  notes  described  in  it  the  same 
effect  as  to  inland  bills  of  exchange,  and  to  enable  them  to 
be  negotiated  in  like  manner  (6).  By  sect  1,  all  '^  notes 
in  writing,"  that  shall  be  made  and  signed  by  any  person  or 
persons,  body  politic  or  corporate,  or  by  certain  specified 
servants  or  agents,  whereby  such  person  or  persons,  &c. 
*^  doth  or  shall  promise  to  pay  to  any  other  person  or  per- 
sons, or  body  politic  or  corporate,  his,  her,  or  their  order, 
or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be  by  virtue  thereof  due 
and  payable  to  any  such  person  or  persons,  body  politic  or 
corporate,  to  whom  the  same  is  made  payable."  Nor  is  this 
a  contract  at  all,  for  it  does  not  shew  on  the  face  of  it  in 
whose  favour  it  is  made.  Champion  v.  Flummer  (c),  and 
cannot  be  made  valid  by  mere  indorsement;  Cooper  v. 

(a)  9    B.  &  Cr.  206.    Also  6  T.  R.  124. 
cited,  Bay  ley  on  Bills,  p.  1, 2  Bla.         (b)  See  preamble  of  3  &   4 

C.  467 ;    T^rier  v.  Bru^man,  2  Ann.  c.  9. 
East,  859.    See  also  2  Ld.  Ray.         (c)  1  New  R.  252. 
1545,  cited  in  ShnUh  v.  KmMl, 
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Abf.  19.  Tucker  v.  Bj^rneslet. 

On  a  nile  for  ASSUMPSIT  on  a  promissory  note,  by  indorsee  against 
demurre r^'u  *-  "^*^®r>  ^^'^  payee  being  one  Flower.  The  venue  was  Lon- 
^r^^Gcn.    don.     The  defendant,  being  under  terms  of  pleading  issu- 

fill.  4  W.  4,  ^^,  ^  ^  •/»»i/» 

r.  2.  the  Court  ably,  rejoimng  gratis,  and  taking  short  notice  of  trial  for 

struck  out  the  ^^^  ^^  sittings  at  which  the  plaintiff  could  try,  pleaded 

ncSed"^»M°  ®^*  pl^as,  the  sixth  bemg,  in  substance,  that  the  note  was 

the  defendant  made  for  the  accommodation  of  the  payee.  Flower,  without 

tiflTs  costs  of  value,  and  indorsed  by  him  to  the  plwitiff  in  order  that  he 

trial  and^at-*^  might  suc  ou  it  in  his  own  name,  not  for  his  own  benefit, 

tending  to  try  ^jy^  fo^  that  of  the  paycc.     The  plaintiff  replied  de  injuria, 

Mie  causey  anci 

of  the  appiica.  added  similiters,  made  up  his  issue,  and  delivered  it  to  the 

the  demurrer,  dcfeudaut^s  attorney,  giving  notice  thereon  of  trial  for  the 

notii^of  "trila.  ^^^  sitting  in  London  in  the  term.     On  that  sitting  day 

or  judgment  to  the  causc  stood  No.  2  in  the  paper,  and  the  plaintiflTs  attor- 

be  for  plaintiff  ,.,,  ^^^'  y 

on  the  whole  ney  attended  with  the  witnesses,  but  was  informed,  that» 
just  before  nine  on  the  night  before,  notice  had  been  lefl  at 
his  office  that  the  defendant's  attorney  accepted  the  issue 
delivered  only  as  a  replication,  had  struck  out  the  similiters 
added  by  the  plaintiffs,  and  at  the  same  time  delivered  re- 
joinders to  five  of  the  replications,  and  a  special  demurrer 
to  the  6th,  on  the  ground  that  it  relied  on  an  agreement 
between  Flower  and  the  plaintiff,  which,  as  the  plaintiff  was 
a  party  to  it,  and  as  it  lay  as  much  within  his  knowledge  as 
in  that  of  the  defendant,  ought  to  have  been  specifically  de- 
nied, and  on  the  ground  that  a  material  portion  of  the  plea 
was  in  the  negative,  and  that  this  was  improperly  put  in 
issue  by  the  replication,  which  alleged  that  defendant  of  his 
own  wrong,  and  without  the  causes  alleged,  neglected  to 
pay  the  note,  and  thereby  contained  a  negative  answer  to  a 
negative. 

The  cause  was  called  on  in  its  order ;  but,  in  consequence 
of  the  defendant's  proceedings,  the  judge  did  not  think  it 
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1846.        the  frivolous  demurrer  of  a  pliuntifT  from  being  set  aaide^ 
TucKBR       ^  ^^  constantly  done. 


V. 

Barmeslbt. 


Gray,  in  support  of  the  rule. — In  Herbert  v.  Sayer,  the 
sixth  plea  rested  the  defence  on  the  bill  being  an  accommo- 
dation bill,  sued  on  by  the  plaintiff  as  a  mere  trustee  for  the 
real  holder.  The  replication  was  de  injuria,  and  on  special 
demurrer  was  held  right,  the  plea  being  in  excuse,  and  not 
in  discharge.  This  demurrer,  therefore,  was  frivolous,  and 
prevented  the  plaintiff  from  proceeding  to  trial  next  day  on 
the  other  issues.  {^Parke,  B. — The  general  rule  is,  that  if 
any  demurrer  is  delivered  with  a  "  frivolous  statement"  (a)  in 
the  margin  of  the  matter  of  law  intended  to  be  argued,  *^  it 
may  be  set  aside  as  irregular  by  the  Court  or  a  judge,  and 
leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea." 
That  contemplates  the  case  of  a  demurrer  to  a  declaration. 
What  would  have  been  the  course  before  that  rule,  if  one 
of  two  pleas  was  replied  to,  and  the  other  not  ?  Could 
judgment  be  signed  by  the  plaintiff  on  the  whole  record  ? 
Must  not  the  plaintiff  have  gone  on  uniformly,  and  answered 
the  whole  plea?]  Suppose  the  defendant  had  rejoined 
to  every  replication  except  that  to  the  sixth  plea,  and  had 
left  that  unanswered  ?  [ JParfc,  B. — There,  by  answering 
all  but  one,  he  would  have  admitted  that  one,  which  would 
be  an  answer  to  the  action.  Alderson,  B. — I  doubt  our 
authority  to  make  this  short  termination  of  the  question.] 
The  Court  will  give  the  same  judgment  as  if  there  had 
been  no  rejoinder  to  the  sixth  replication.  That  woxdd 
entitle  the  plaintiff  to  judgment  on  the  whole  record  (6). 
[Par key  B. — This  demurrer  is  clearly  frivolous;  saying 
what  is  frivolous  is  saying  notliing.  A  frivolous  demurrer 
to  a  replication  admits  its  truth,  and  places  the  defendant 


(a)  See  cases  collected,  Jcrvb's  (ft)  Tidd,  9th  edit.  472,  563; 

Rules,  4th  edit.  105 ;  Tyrwhitt      Cummivg  v.  Sharhfid,  1   East, 
on  Modern  Pleading,  &c.  681, 682.      411. 
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jVbr.  2.  Beazley  v.  Bailet. 

An  order  "  pc-    IN  this  case  the  defendant,  on  Tuesday,  the  28th  of  July, 

•  ^^  ft  t 

^eioplBaA'  obtained,  by  consent,  a  judge's  order  for  four  days'  time  to 
d^ettMj'^.  plead,  marked  '*  peremptory,"  on  the  terms  of  pleading  issu- 
fendant  from      ably,  rejoining  gratis,  and  taking  short  notice  of  trial.     On 

again  applying  a  i  i  r 

by  iommoni  Saturday,  the  1  st  of  August,  he  took  out  a  sununons  tor 
timrr^if  he  further  time  to  plead,  returnable  at  11  o'clock  on  Monday, 
Ukc  out  inch     ^e  3j^     Shortly  after  that  hour,  the  plaintiff  signed  judg- 

farther  ram-  "^  ^      *  ^^ 

mon8,jndgment  ment  for  want  of  a  plea,  disregarding  the  summons.  On 
ofa  plea  after  application  to  the  Lord  Chief  Baron  at  chambers,  his 
^™bte?u^  Lordship  ordered  the  judgment  to  be  set  aside,  as  irregular, 

^mgolar.  ^ith  costs. 

Lttsh  now  moved  for  a  rule  nisi'to"rescind  this  order.— 
The  meaning  of  the  "  peremptory  "  order  for  time  to  plead 
is,  that  the  party  will  not  apply  again  for  further  time.  It 
amounts  to  an  engagement  with  the  plaintiff  that  he  will 
no  longer  delay  to  deliver  his  pleas.  [Parkey  B. — It  is  not 
any  undertaking  on  the  part  of  the  defendant  at  all ;  it  is 
only  a  peremptory  order  of  the  judge,  and  is  nothing  more 
than  a  strong  intimation  on  his  part,  that,  unless  an  urgent 
case  be  made  out,  the  plaintiff  is  not  to  apply  for  further 
time.  AldersoTiy  B.— It  means  only  this,  "as  at  present  ad- 
vised, I  do  not  mean  to  grant  any  further  time."]  In  Gray 
V.  PenneU^a),  Littledale,  J.,  held  that  the  introduction  of 
the  word  "  peremptory,"  in  a  rule  for  time  to  declare,  pre- 
cluded the  plaintiff  from  taking  out  more  rules  for  further 
time.  He  said  it  meant  *'  that  the  party  can  take  out  no 
more  rules  for  time  to  do  the  particular  act  required ;  and 
the  party  giving  the  rule  may  sign  judgment  when  the  pe- 
remptory rule  has  expired,  if  the  opposite  party  has  not 
taken  the  necessary  steps."     [Parke,  B. — That  case  does 

(a)  1  Dowl.  P.  C.  120. 
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Nov.  3.  Waller  v,  Joy. 

Where  a  party  XjUSH  had  obtained  a  rule>  calling  upon  the  plaintiff  to 
order  for  the  shew  cause  why  the  verdict  obtained  by  him  in  this  action 
Sf  th^triro/  ^^ou\A  not  be  set  aside,  and  why  he  should  not  pay  the 
a  canie  on  pay-  costs  of  tliis  application.     It  appeared  from  the  affidavits, 

ment  of  costa  of  t    .       .       i      i.     V         •  i  t        •     •  a 

the  day,  he  that,  the  causc  bcmg  m  the  list  for  trial  at  the  sittmgs  ailer 
Sw  of  tu  °t?on  ^*  Trinity  Term,  the  defendant  obtained  a  judge's  order  for 
**th  "*^***  ^th '  postponing  the  trial,  on  payment  of  costs  of  the  day,  on  the 
other  party  may  ground  of  the  absence  of  a  material  witness.     This  order 

was  served  upon  the  plaintiff,  but  no  notice  of  taxation,  or 
appointment  to  tax  the  costs,  was  given;  whereupon  the 
plaintiff  proceeded  to  the  trial  of  the  cause,  and,  in  the  de- 
fendant's absence,  obtidned  a  verdict. 

Humfrey  now  shewed  cause,  and  contended  that,  under 
such  circumstances,  the  pliuntiff  was  at  liberty  to  treat  the 
oixier  as  a  nullity,  and  proceed  to  try  the  cause. 

Lushf  contrd,  referred  to  the  affidavits,  as  shewing  the  de- 
fendant's readiness  to  pay  the  costs,  and  contended,  that  he 
was  not  bound  to  give  a  notice  of  or  appointment  for  taxation 
of  them ;  he  might  not  desire  to  tax  the  costs^  but  might  be 
willing  to  pay  them,  on  application,  without  any  taxation. 

Per  Curiam  (a). — The  plaintiff  was  quite  regular  in  try- 
ing the  cause.  The  defendant  had  obtained  a  postponement 
of  the  trial  merely  as  a  favour,  on  payment  of  the  costs  of 
the  day.  It  was  his  business,  therefore,  to  serve  the  plain- 
tiff with  an  appointment  to  tax  those  costs.  The  rule  may 
be  made  absolute,  on  the  terms  of  the  defendant's  bringing 
into  court,  in  a  week,  the  costs  of  the  day,  and  the  costs  of 
this  application,  otherwise  it  will  be  discharged  with  costs. 

Rule  accordingly, 
(o)  Pollod,  C.  D.,  Paricy  B.,  Aldcrsoft,  B.,  aiul  liol/c,  B. 
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J^^'  ^      hitherto  wholly  refiised,  and  still  doth  reftise,  to  the  damage 

Triston       of  the  said  A.  B.  of"         pounds."    If  the  damages  fonned 

Baerinoton.   pfti^  of  the  cause  of  action  in  debt,  nunquam  indebitatus 

would  be  a  bad  plea ;  it  would  be  argumentative.  [^Parke, 
B. — Not  so ;  if  the  defendant  was  not  indebted,  the  plain- 
tiff could  not  have  sustidned  damages.  The  plea  answers 
that  which  is  the  foundation  of  the  damages.]  Henry  v. 
Earl  (a)  is  also  an  authority  to  shew  that  a  plea  of  payment 
in  debt,  pleaded  to  the  '^  causes  of  action  in  the  declaration 
mentioned,"  would  not  be  considered  as  answering  the 
damages. 

Parke,  B. — The  defendant  says,  by  this  plea,  that  he 
paid  a  sum  of  money  in  full  satisfaction  of  aU  the  causes  of 
action  in  the  declaration  mentioned ;  he  does  not  say,  in  full 
satisfaction  of  the  debt  The  meaning  of  the  plea  is,  that 
he  p^d  the  money  in  satisfaction  of  the  debt  and  damages 
stated  in  the  declaration;  there  was,  therefore,  nothing 
in  respect  of  which  the  plaintiff  was  entitled  to  sign 
judgment. 

Aldebson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused 

(a)  8  M.  &  W.  228. 


A 
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of  the  debt  until  it  reached  the  plaintiff's  hands,  and 
was  read  by  him.  If  it  had  been  the  case  of  an  invoice,  or 
other  document  directly  relating  to  the  goods,  that  might 
have  been  different.  \_Alders(m,  B. — Suppose  the  defend- 
ant had  stood  in  the  county  of  Durham,  and  uttered  an  ad- 
mission  across  the  Tees  to  the  plaintiff  standing  in  York- 
shire, would  not  that  be  material  evidence  in  Durham?] 
It  is  apprehended  that  it  would  not. 

Parke,  B. — I  think  there  should  be  no  rule.  It  was 
held,  in  Linky  v.  Bates  (a),  that  the  posting  of  an  invoice 
in  the  particular  county  was  material  evidence  in  that 
county.  Here  the  defendant  writes  and  posts,  in  the  county 
of  Durham,  a  letter  containing  an  admission  of  the  debt. 
That  is  quite  sufficient  evidence  to  satisfy  the  plaintiff's 
undertaking. 

Aldersox,  B. — This  letter,  which  was  written  and  posted 
in  the  coimty  of  Durham,  is  certainly  evidence  most  mate- 
rial to  the  issue,  for  it  amounts  to  a  promise  by  the  defend- 
ant to  pay  a  part  of  the  debt  claimed  in  the  action.  If  it 
had  related  to  the  whole  debt,  and  not  to  a  part  only,  it 
might  have  been  made  the  entire  evidence  in  the  cause. 
And  I  think  it  is  material  evidence  in  the  county  of  Dur- 
ham, where  the  promise  which  it  contidns  was  made. 


RoLFE,  B.,  concurred. 


(a)  2  C.  &  J.  659. 

(h)  In  another  case,  Foxy, 
WilkmSy  (moved  Nor.  ]  0),  which 
was  an  action  of  debt  to  recover 
the  price  of  bricklayer^s  work 
done  by  the  plaintiff  for  the  de- 
fendant at  Bristol,  the  Court  held 
that  evidence  of  a  conversation  in 
Middlesex,  between  the  defend- 
ant and  the  plaintiff's  attorney's 


Rule  refused  (ft), 

clerk,  in  which  the  defendant, 
being  shewn  the  partienlarB  of 
the  plaintiff's  claim,  stating  the 
measure  and  value  of  the  worky 
said  the  work  was  properly  done, 
but  disputed  the  accuracy  of  the 
measurement, — was  sufficient  to 
satisfy  the  plaintiff's  undertak- 
ing to  give  material  evidence  in 
Middlesex. 
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,  ^^^' ,      that  the  phuntiff^  having  the  general  costs  of  the  cause,  was 
Foley        entitled  to  these  costs. 


V. 
BOTFIKLD. 


Per  Curiam. — These  are  certainly  not  costs  In  the  cause, 

and  as  no  provision  appears  to  have  been  made  respecting 

them,  at  the  time  when  the  special  case  was  directed,  they 

were  properly  disallowed. 

Rule  refused. 


Nov,  6.  Knight  v.  Barber. 

Scrip  In  a  rafl-  ASSUMPSIT  for  not  accepting  and  paying  for  scrip  cer^ 

U?f*^i^.^"  tificates  of  shares  in  the  Huddersfield,  Halifax,  and  Brad- 

warci,  or  mer-  f^^^j  Railway  Company.     Plea  (inter  alia),  non  assumpsit, 
within  the  At  the  trial,  before  Cresswelly  J.,  at  the  last  Liverpool 

thel^mpAct,  Assizcs,  a  witness  was  called  for  the  plaintiff,  who  stated 

I84^^iid.?  ^^^  ^^  *^®  morning  of  the  12th  of  August,  1846,  the  de- 

pt.  3,  tit.  fendant  save  the  plaintiff  a  verbal  order  for  fifty  shares  in 

Agreement.  o  * 

In  the  mom-  the  above  Company.  On  cross-examination,  he  stated,  that> 

^defendant  on  the  aflcmoon  of  the  same  day,  the  defendant  signed  the 

§ff *  '**rW*""  ^^^llowing  memorandum,  with  a  view  to  its  being  afterwards 

order  for  fifty  shewn  to  the  plaintiff,  to  whom  it  was  handed  accordingly : 

railway  com.  — '^Bought  of  Nathan  Knight  [the  plaintiff]  fifly  shares 

"S^LJ^X.  ^  ^^  Huddersfield,  Halifax,  and  Bradford  Railway  dm- 

same  day,  the  panv,  at  £10  per  share."    This  memorandum  was  lost,  but 

defendant  .  . 

■igned  a  memo-  the  witness  stated  its  contents  from  memory,  and  said  that 

had  bmight  of  ^  ^^  ^^  unstamped.     It  was  thereupon  objected  for  the  de- 

Uie plaintiff  fendant,  that  its  contents  were  not  admissible  in  evidence: 

fifty  shares  m  ^  ^  / 

the  company,  at  for  that  the  written  paper  contained  the  only  l^al  evi- 

whidi  memo*,  dence  of  the  contract,  and  ought,  therefore,  to  have  borne 

SnM  totiM  ^^  agreement  stamp.     The  learned  Judge  was  of  that  opm- 

If^^ttnTit  ^'^"^  ^^  dueoted  a  nonsuit. 

reqmred  an 

ISmp!^  Baines  now  moved  for  a  new  trial,  on  the  ground  of  mis- 

direction.    First,  there  was  a  complete  contract  by  words 
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1846^  arc  things  accustomably  merchantable  in  the  market  The 
Stamp  Act  is  to  be  construed  liberally  for  the  subject  It 
is  true  that,  in  Humble  v.  Mitchell  {a)y  shares  in  a  joint- 
stock  banking  company  were  held  not  to  be  within  the 
words  "goods,  wares,  and  merchandises,"  within  the  17th 
section  of  the  Statute  of  Frauds ;  but,  on  the  other  hand,  it 
has  repeatedly  been  held  that  they  are  "  goods  and  chattels  " 
within  the  meaning  of  the  72nd  section  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16.  So,  in  Lawton  v.  Hickman  {b)y  it  was  held 
that  the  price  of  scrip  in  a  railway  company  might  be  re- 
covered  imder  a  count  for  goods  and  chattels  sold  and  de- 
livered. [PoUocky  C.  B. — "  Bcna  et  cat  alia  **  includes  all 
personal  things  that  belong  to  a  man.]  Scrip  differs  in  this 
respect  from  shares^  because  shares,  after  the  passing  of  the 
act  of  Parliament,  can  be  transferred  only  by  deed,  in  the 
manner  pointed  out  by  the  Lands  Clauses  Consolidatioii 
Act,  8  &  9  Vict  c.  18;  whereas  scrip  may  well  be  consi- 
dered mercliandise,  being  commonly  bought  and  sold  in  the 
market,  and  transferred  by  delivery.  [Parkey  B. — Would 
not  a  written  contract  for  the  sale  and  delivery  of  stock 
on  a  future  day  require  a  stamp  ?]  It  is  apprehended  not 
\Parke,  B. — Scrip  in  a  railway  company  is  a  mere  equity — 
a  mere  right  to  something  which  may  thereafler  exist  It 
is  sold,  it  is  true,  among  speculating  persons,  but  not  as 
an  article  of  general  conmacrce.  The  sale  of  it  is  merely 
an  assignment  of  a  bargain.]  It  is  commonly  merchantable 
in  the  market;  and  what  else  constitutes  merchandise? 
[Rolfey  B. — Lands  and  houses  are  commonly  sold;  can 
they  be  considered  merchandise  ?  or  can  foreign  bonds  be 
considered  merchandise  ?  Pollocky  C.  B. — Is  the  sale  of  a 
pawnbroker's  duplicate  within  the  exemption?]  It  is  to 
be  observed,  that  the  words  in  the  17  th  section  of  the  Sta- 
tute of  Frauds  are  not  precisely  the  same  as  in  the  Stamp 
Acts;  they  are  "goods,  Nvarcs,  ajid  merchandises;"  and  the 

(a)  1 1  Ad.  &  E.  205.     (h)  Ti in.  V.  1840,  Q.  B. ;  4  Railw.  Cases, 336. 
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1840.  ^  morandum  wad  signed,  if  that  memorandum  was  afterwards 
made  and  signed  by  the  defendant,  and  was  intended  to  con- 
tain the  terms  of  the  contract,  and  to  be  acted  upon  by  the 
pluntiff,  it  became,  when  it  was  so  acted  upon,  the  real  con- 
tract between  the  parties.  The  parol  agreement  goes  for 
nothing,  if  it  was  intended  that  it  should  be  reduced  into 
writing,  and  that  is  afterwards  done.  But,  in  truth,  this  ap- 
pears to  have  been  a  mere  preliminary  conversation  between 
the  parties.  They  would  not  transact  a  sale  of  so  many 
shares  in  a  r^way  company  without  a  writing.  The  writing, 
therefore,  is  the  real  contract.  If  we  are  to  adopt  the  defi- 
nition given  by  my  brother  JErskine,  in  Vaughton  v.  Brine, 
that  such  agreements  only  required  to  be  stamped  as  would 
be  evidence  agwist  both  the  contracting  parties,  this  memo- 
randum falls  within  that  definition;  though  I  incline  to 
think  that  the  more  correct  definition  is  that  which  is  attri* 
buted  to  me,  and  I  have  no  doubt  correctly,  in  the  case  of 
Beeching  v.  fFestbrook,  namely,  that  a  written  instrument, 
to  come  within  the  terms  of  this  clause  of  the  Stamp  Act, 
must  have  been  made  with  the  intention  of  containing  in  it- 
self the  terms  of  an  agreement  between  the  parties.  On 
that  principle,  it  seems  to  me  that  this  memorandum,  prim& 
facie,  required  a  stamp.  Then  the  next  question  is,  whether 
it  falls  within  the  exemption,  as  an  agreement  relating  to 
the  sale  of  ^^  goods,  wares,  or  merchandise."  A  judicial 
construction  has  already  been  put  upon  these  contracts  in 
the  case  of  Humble  v.  Mitchell,  where  it  was  held  that  they 
were  not  within  the  17th  section  of  the  Statute  of  Frauds. 
I  think  the  same  construction  should  prevail  here.  The  ex« 
emption  was  intended  to  protect  honk  fide  mercantile  trans- 
actions of  the  sale  and  purchase  of  goods ;  but  this  is  a  mere 
agreement  between  one  speculator  and  another,  whereby 
the  party  acquires  a  right  to  the  allotment  of  certain  shares 
to  be  afterwards  issued  in  a  particular  company.  In  no 
sense  can  the  sale  of  scrip  be  said  to  be  the  sale  of  goods, 
wai-es,  or  merchandise.     I  think,  therefore,  that  the  ruling 
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1846.         lease,  and  for  the  sale  of  the  green-house,  croi>8,  &c.,  was 
g][^^[^^      all  one  entire  contract ;  and  that,  as  the  defendant  had  not 
V-  obtained  a  valid  assignment  of  the  lease,  he  had  not  s[ot 

what  he  barg^ned  for,  and  could  not  be  made  chargeable 
with  the  price  of  the  green-house,  which  was  a  part  of  the 
freehold,  though  the  pkuntiflfs  might  perhaps  be  entitled  to 
recover  the  value  of  the  furniture,  crops,  and  plants,  which 
the  defendant  had  taken  and  used.  The  learned  Judge 
was  of  this  opinion ;  and,  under  his  direction,  the  plaintiffs 
had  a  verdict  for  £19,  the  value  of  the  furniture,  &c; 
leave  being  reserved  to  them  to  move  to  increase  the  da- 
mages to  £49,  if  the  Court  should  think  them  entitled  to 
the  value  of  the  green-house  also. 

Knoioles  now  moved  accordingly. — The  plaintiffs  arc 
entitled  to  recover  in  respect  of  the  green-house ;  for  as,  by 
the  terms  of  the  lease,  the  bankrupt  had  a  right  to  remove 
it  during  the  term,  the  defendant  also,  who  is  his  licensee, 
may  equally  remove  it,  and  so  deprive  the  plidntifis  of  it 
altogether.  [Rolfey  B. — How  can  it  be  the  subject  of  a 
contract  not  in  writing,  If  it  be  part  of  the  freehold? 
Parhey  B. — It  is  not  property  fixtures^  but  only  a  right  to 
detach  the  erection  during  the  term,  which  the  courts 
have  held  may  be  recovered  in  such  an  action  (a).  But 
here  the  defendant  contracts  to  buy  the  green-house,  if  he 
has  an  assignment  of  the  lease.  He  cannot  compel  that ; 
but  if  you  do  not  give  it  him,  he  has  not  that  which  he 
bargained  for.  It  is  an  entire  contract,  that  he  shall  have 
an  assignment  of  the  lease,  and  a  present  assignment  of  the 
green-house,  together  with  a  right  to  remove  it  in  future. 
Therefore,  unless  you  can  make  out  a  new  coi^tract  from 
subsequent  circumstances,  you  cannot  recover  for  the  green- 
house.] The  defendant  has  the  enjoyment  of  it,  and  mayt 
under  this  contract,  remove  it  durinsf  the  term. 

(fl)  Hallen  wJiamhr,  I  C.,M.  t\-  R.  266. 
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Nov.  10.  The  Attorney-General  v.  Bailey. 

A  person  who  X  HIS  was  an  information  for  penalties  under  the  Excise 
t^  pa^ote  of*^  Acts.  The  first  count  was  framed  upon  the  stat.  6  Geo.  4, 
Slditi?n  o?  ^*  ^  ^^'  ®'  ^^  ("^*  ^^^  stated,  in  substance,  that  certain  officers 
nitric  add,  of  excbe  had  discovered  upon  the  premises  of  the  defend- 
fii/re  for  lale,  ant  Certain  private  and  concealed  stills  and  vessels  for 
•p^tewitUn     ii^^Al^g  ^^^  distilling  privately  made  spirits  and  low  wines. 

the  meaning  of  'j'jje  fourth  count  was  framed  upon  the  6  th  and  7  th  see- 
the 6  Geo.  4,  ..^.  ..  .-         .-^, 
c.  80,  SI.  6,  7, 
requiring 
an  excise 
license,  and 
Uabletothe 
penalties  im- 
posed by  s.  39 
of  that  act  on 
persons  having 


tions  (a)  of  the  same  statute,  and  charged  that  the  defendant 
had  distilled  and  manufactured  spirits  in  England,  for  the 
distilling  whereof  a  license  was  required,  without  having 
taken  out  such  license.    Plea,  not  guilty. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  sittings  in 
Middlesex  after  Trinity  Term,  it  appeared  in  evidence  that 


any  prirate  or 
concealed  still, 
&c  for  making  or  distilling  low  wines  or  spirits 


(a)  Sect.  d9  enacts,  'Uhat  if 
any  excise  officer  shall  know,  or 
have  cause  to  suspect,  that  any 
private  or  concealed  still,  cask,  or 
other  vessel,  for  making  or  dis. 
tilling  low  wines  or  spirits,  or 
any  privately  made  spirits  or  low 
wines,  are  set  up  or  kept  in  any 
house  or  place,  upon  oath  made 
by  such  officer  it  shall  be  lawful 
for  the  Commissioners  of  Excise, 
or  a  justice  of  the  peace,  by  war- 
rant to  authorise  such  officer  to 
enter  such  house  or  place,  and 
seize  such  still,  &c. ;  and  in  case 
the  same  shall  not  be  claimed  by 
the  true  owner,  the  stills  and 
spirits  shall  be  forfeited,  and  the 
proprietor  of  such  private  or 
concealed  still  sliall  forfeit,  for 
every  place  in  which  such  still 
shall  be  found,  and  for  every 


such  still,  the  sum  of  £200." 
Sect.  6  enacts,  ^'that  from  and 
after  the  commencement  of  this 
act,  it  shall  not  be  lawful  for  fuiy 
person  or  persons  in  England  to 
have  or  keep  any  still  whatever 
for  the  purpose  of  distilling  or 
rectifying  or  compounding  spi- 
rits, without  having  first  obtained 
a  license  for  that  purpose,  under 
the  provisions  of  this  act,  signed 
by  the  Commissioners  of  Excise," 
&c.  And  sect.  7  requires  a  new 
license  to  be  taken  out  annually, 
and  enacts,  *^  that  if  any  person 
shall  continue  to  keep  or  work, 
or  shall  use  any  still,  or  shall 
make  or  brew  any  wort  or  wash, 
or  rectify  or  compound  any  spi- 
rits contrary  hereto,  every  such 
person  shall  in  every  such  case 
forfeit  the  sum  of  £^00." 
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1846.  foundry  namely,  "  all  spirits  and  all  other  liquors,  which 
shall  be  mixed  with,  or  shall  have  had  communicated 
thereto,  any  flavour  of  juniper,  mint,  peppermint,  cloves, 
aniseed,  carraway  seeds,  or  almonds,  or  any  of  the  oils 
thereof,  or  the  materials  producing  the  same,  used  by 
rectifiers  or  compounders,  or  in  the  manufacture  of  British 
compounds,  and  all  juices  of  fruit,  having  spirits  added 
thereto : "  and  if  a  man  keeps  a  still  merely  for  the  bon& 
fide  purpose  of  manufacturing  any  of  those  compounds,  it 
is  submitted  that  he  need  not  have  an  excise  license  as  a 
distiller  of  spirits.  If  he  sells  the  spirits  distilled  for  such 
a  purpose,  there  are  other  enactments  subjecting  him  to 
penalties.  [^Aldersany  B. — Can  your  ulterior  object  prevent 
the  necessity  of  taking  out  a  license  for  doing  that  for 
which  by  itself  you  must  have  had  a  license, — namely, 
distilling  spirits  ?  If  you  do  not  obtain  one,  the  revenue  is 
defrauded,  because  otherwise  you  would  buy  them  of  a  man 
who  had  obtained  a  license.]  According  to  that  view, 
every  chemist  who  distils  spirits  for  the  bona  fide  purpose 
of  manufacturing  compoumd  chemical  preparations  is  liable 
to  the  duty.  [^Parkey  B. — Yes;  a  chemist  is  a  distiller, 
if  he  chooses  to  manufacture  his  own  spirits  of  wine, 
instead  of  buying  them.  If  a  man  keeps  a  still  for  the  pur- 
pose of  manufacturing  spirits,  whether  he  afterwards  uses 
them  to  drink,  or  to  make  other  mixtures  or  preparations, 
he  uses  the  still  for  making  and  distilling  spirits,  and  comes 
within  the  penalties  of  the  act.  PolliKky  C.  B. — A  man 
cannot  keep  a  still,  and  make  low  wines,  without  being  a 
distiller.] 

Per  Curiam  (a), 

Rule  refused. 

{a)  Pollocl,  C.  B.,  Parkcy  B.,  Alderson,  B.,  and  Rol/cj  B. 
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1846.        or  its  charter  described  or  set  forth;  and  that  the  circum- 
"    "  stances  constituting  the  alleged  duty  of  the  bailiff  were  not 

f .  set  forth. — The  plaintiff  demurred  also  to  the  fourth  plea, 

Watkins. 

stating,  in  the  body  of  the  demurrer  and  in  the  margin, 

that  the  plea  was  insufficient,  *^for  the  like  causes  and 

grounds  of  objection  as  had  been  taken  to  the  third  plea." 

—Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term  last  (June  1),  by 

Crowder,  in  support  of  the  demurrer. — The  questions  in 
this  case  arise  upon  the  1st  section  of  the  slat.  7  Vict.  c.  19, 
which  empowers  the  judges  of  certain  inferior  courts  to 
appoint  "  a  sufficient  number  of  proper  and  responsible  per- 
sons to  act  as  bailiffs  of  the  said  courts."  And  it  is  sub« 
mitted  that  these  pleas,  which  allege  merely  that  the  griev- 
ance was  committed  afler  the  passing  of  that  act,  and  that, 
before  and  at  the  time  of  the  commission  of  the  grievance, 
the  defendant  had  been  duly  appointed  to  act  as  a  bailiff  in 
execution  of  the  process  of  the  Tolzey  Court  at  Bristol, 
are  insufficient  on  several  grounds.  The  8th  section  of  the 
act  gives  protection  against  actions,  &c.  to  the  btuliffs  of  such 
courts,  only  "  for  anything  done  in  pursuance  of  their  duty 
as  such  bailiffs ;"  i.  e.  as  the  bailiffs  appointed  by  the  judges 
of  the  court  under  sect.  1.  Now  it  is  consistent  with  these 
pleas  that  the  defendant  was  appointed  a  bailiff  before  the 
passing  of  the  act,  and  not  by  the  judge  under  the  provisions 
of  the  act.  Nor  is  it  sufficient  to  say  that  he  was  dufy  ap- 
pointed ;  he  may  have  been  so,  and  yet  not  be  entitled  to  the 
protection  of  this  act,  as  not  having  been  appointed  under 
its  provisions.  Everard  v.  Paterson  (a),  and  Rex  v.  Mayor ^ 
^c.  of  Lyme  RegU  (J),  are  authorities  to  shew  that  the  pleas 
are  not  in  this  respect  sufficiently  certain. 

Secondly,  the  jurisdiction  of  the  inferior  court  is  not  pro- 
perly shewn.  There  is  no  statement  of  the  charter  by 
which  it  was  constituted,  and  non  constat  that  it  has  been 

(a)  2  Marsh.  304.  (6)  Dougl.  149. 
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1846.  compelled  to  prove ;  and  here  it  would  be  enough  for  the 
^^[^['^^[^  defendant,  at  the  trial,  to  prove  that  he  was  a  bailiff  de 
_  ^'  facto,  and  that  the  act  was  done  by  him  as  such,  after  the 

Watkins  j  ' 

passing  of  the  statute  which  gives  him  the  protection.  It 
is  a  mistake  to  suppose  that  the  8th  section  confines  that 
protection  to  the  bailiffs  appointed  under  the  first  section ; 
it  applies  to  all  actions,  &c.,  brought  ^^  against  any  bdliff  of 
any  such  court,  for  anything  done  in  pursuance  of  his  duty 
as  such  bailiff" — i.  e.  as  a  bailiff.  The  act  was  clearly  in- 
tended to  protect  all  officers  who  acted  in  the  supposed  ex- 
ercise of  their  duty,  whether  informally  appointed  or  not 

Secondly,  the  defendant  was  not  bound  to  set  out  the 
charter,  in  order  to  shew  the  jurisdiction  of  the  court,  being 
merely  an  officer  of  the  court,  who,  as  such,  has  no  access  to 
the  charter :  Buckley  v.  Thomas  (a),  Rogers  v.  Brown  (b) ; 
Stephen  on  Pleading,  397. 

Thirdly,  the  duty  of  the  defendant,  as  bailiff  of  the  court, 
is  sufficiently  stated.  The  protection  given  to  him  by  this 
act  of  Parliament  does  not  amount  to  a  complete  defence, 
but  only  entitles  him  to  notice  of  action,  to  a  limitation  of 
the  action  in  point  of  time,  &c.,  if  in  fact  he  have  done  the 
act  complained  of  ^^  in  pursuance  of  his  duty  as  such  bailiff." 
That  is  a  defence  which  may  be  made  up  of  a  great  number 
of  minute  facts,  varying  in  every  case,  and  it  would  be  im^ 
possible  to  anticipate  precisely  how  they  might  come  out  in 
evidence,  and  to  set  them  out  in  detail  on  the  record.  A 
party  is  never  required  to  set  forth  his  evidence.  The  na- 
ture of  the  defence  is  sufficiently  stated  by  the  allegation, 
that  the  grievance  was  a  thing  done  by  the  defendant  in 
pursuance  of  his  duty  as  bailiff.  Peck  v.  Boyes  is  in  truth 
an  authority  for  the  defendant;  it  only  shews  that  such  a 
defence  must  be  specifically  pointed  to  the  act  complained 
of.  That  was  an  action  of  debt  for  money  had  and  received, 
agiunst  the  clerk  to  the  pasture-masters  of  the  borough  of 

(a)  Plowd.  118.  {h)  Hayes's  Irish  Exch.  Rep.  487 
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No9. 12.  George  Chantler  and  Maria  his  Wife  v.  Lindsey. 

To  an  action  by  i^  ASE  for  defamatory  words  spoken  by  the  defendant  of 
wife  for  slander  ^^  female  plaintiff.  Plea,  that  the  plaintiff  Maria  was  not, 
**i  ***tliat?h  *     **  ^®  ^^  *™®  when,  &c.,  the  wife  of  the  plaintiff  George, 

female  pUintiflf    modo  et  form&. 

was  not  the  n       •  i   -i  •      •        /»  i         i 

wife  of  the  opecial  demurrer,  assigmng  for  cause,  that  the  matter  m 

U  a  ffMd  pLa  *^®  P^^  ^  ^^  inxQ^  matter  in  abatement  of  the  plaintiff's 
in  bar,  action,  and  not  in  bar  thereof.     Joinder  in  demurrer. 

In  Trinity  Term  (June  2  and  8), 

Paterson  argued  in  support  of  the  demurrer.  By  ana- 
logy to  the  decisions  of  the  courts  in  cases  of  coverture, 
this  plea  is  matter  in  abatement,  and  not  in  bar  of  the  ac- 
tion. If  the  right  of  action  would  survive  to  the  wife,  the 
plea  does  not  destroy  the  cause  of  action.  [PoUock^  C.  B. 
— If  he  be  not  the  husband,  what  right  has  he  to  join  in 
the  action?  Alderson,  B. — Cannot  the  defendant  deny,  by 
a  plea  in  bar,  that  the  plaintiff  is  the  husband,  which  alone 
gives  him  the  right  to  join  in  the  action  ?]  He  is  merely  a 
nominal  plaintiff.  In  Dickenson  v.  Davis  (a),  which  was 
an  action  of  trespass  by  husband  and  wife  for  an  assault  on 
the  wife,  the  defendant  wanted  to  prove,  under  not  guilty, 
that  the  male  plaintiff  had  a  former  wife  still  living ;  but 
Pratty  C.  J.,  said,  **  I  can  never  allow  it;  you  might  have 
pleaded  this  in  abatement."  In  Bac.  Abr.,  Abatement,  (O), 
it  is  said — ^^  If  a  suit  be  brought  by  A.  and  B.  as  baron 
and  feme,  when  they  were  not  married  until  the  suit  de- 
fended, the  defendant  may  plead  this  in  abatement.'*  And 
in  Com.  Dig.,  Abatement,  (E  6) :  ^^  In  an  action  by  hus- 
band and  wife,  it  may  be  pleaded  that  she  was  not  covert 
at  the  day  of  the  writ  purchased ;"  "  or  that  they  were 
never  married."  This  Court  decided,  in  Baidix  v.  Wake- 
man  {b)y  that  the  plaintifTs  coverture  cannot  be  pleaded  in 


■\ 


(a)  1  Stra.  480.  {h)  12  M.  &  W.  97. 
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1846.        action  vested  in  the  wife  before  marriage,  but  for  con- 
Chantlu     f<>rmity  the  husband  was  joined  as  a  co-phdntiff.     The 
^'  authorities  really  amount  only  to  this,  that  under  not  guilty 

in  trespass,  this  matter  could  not  be  given  in  evidence. 
But  it  was  always  necessary  to  plead  such  matter  speciaUy 
in  an  action  of  trespass.  In  this  case,  if  the  wife  died, 
could  the  male  plaintiff  go  on  with  the  action  ?  Clearly 
not.  It  is  a  plea  by  way  of  traverse  of  a  material  allegation 
in  the  declaration ;  it  is  like  a  traverse  of  the  title  of  plain- 
tiffs as  assignees  or  executors,  when  they  sue  in  that  char- 
acter. The  plaintiffs  must  make  out  their  title  to  sue 
jointly ;  they  do  so,  as  being  married  ;  then  the  defeindant 
says  they  have  no  title  to  sue  jointly,  for  they  are  not  mar- 
ried. The  female  plaintiff  joins  the  alleged  husband  for 
conformity,  and  avers  the  marriage  to  shew  that  he  is 
rightly  joined  for  conformity.  That  averment  the  defend- 
ant has  a  right  to  traverse. 

Paterson  replied.  r>»         j         ix 

^  Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  by  husband  and 
wife  for  slander  of  the  wife,  the  husband  being  joined  for 
conformity.  The  defendant  pleaded,  that  the  plaintiff 
Maria  was  not  the  wife  of  the  plaintiff  George.  To  this 
plea  there  was  a  demurrer;  and  the  question  was,  whether 
in  such  aa  action  this  plea  was  a  good  plea  in  bar,  or 
whether  it  was  matter  for  a  plea  in  abatement.  We  think 
it  is  a  good  bar,  inasmuch  as  it  shews  that  the  alleged  hus- 
band, if  he  be  not  such  in  fact,  has  no  right  to  sue  at  alL 
It  is  not  a  plea  in  abatement,  giving  the  wife  a  better  writ; 
but  matter  in  bar,  shewing  that  he  who  is  in  one  sense  the 
substantial  plaintiff,  if  he  be  not  in  fact  the  husband,  has 
no  right  to  sue  at  alL  Our  judgment  will  therefore  be  for 
the  defendant. 

Judgment  for  the  defendant. 


V 
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\S4Ct,  ing,  &c.  the  town  of  Salford,  there  was  within  the  said 
Maior  &c.  of  ^^^^^  ^  Certain  street,  called  Peru-street ;  that  the  defeud- 
Salford  j^nt  vvas  the  owner  of  certain  land  within  the  said  street ; 
AcKiKs.  that  the  commissioners  appointed  under  the  said  act  of  Par- 
liament caused  Peru-street  to  be  paved,  drained,  &c.  The 
declaration  then  averred,  that  the  defendant's  share  of  the 
expenses  of  such  paving,  &c.,  amounted  to  £217,  of  which 
the  defendant  had  notice,  and  was  requested  to  pay  the 
same;  that  the  inhabitants  of  Salford  were  incorporated 
by  the  name  of  the  Mayor,  Aldermen,  and  Buigesees  of  the 
borough  of  Salford ;  and  that  a  local  act  was  passed  in  the 
seventh  year  of  her  present  majesty,  under  which  the  afore- 
Btud  commissioners,  by  indenture,  transferred  to  the  plain- 
tiffs all  the  powers,  rights,  privileges,  debts,  &c.,  exercised 
by  them  under  the  said  acts  of  Parliament,  including  the 
said  causes  of  action. — Breach,  non-payment  of  the  said  sum 
of  £217. 

To  this  declaration  the  defendant  demurred  generally ; 
the  main  ground  of  demurrer  being,  that  the  commissioners 
were  not  empowered  to  execute  the  said  works  until  notice 
to  the  owners  or  occupiers  of  the  adjoimng  premises  had 
been  given,  requiring  them  to  execute  such  works,  and 
that  they  had  neglected  or  refused  to  do  so  for  six  calendar 
months  after  such  notice;  whereas  it  did  not  appear  from 
the  declaration  that  theixi  was  any  such  notice,  or  neglect, 
or  refusal. — Joinder  in  demurrer. 

In  last  Trinity  Term,  (May  27), 

Cromptan  argued  in  support  of  the  demurrer. — The  ques- 
tion in  this  case  is,  whether  the  plaintiffs  were  not  bound 
to  have  averred  in  their  declaration  notice  to  the  defendant, 
as  the  owner  of  the  land,  to  do  these  acts  himself.  Such 
notice  is,  under  the  83rd  section,  a  condition  precedent  to 
their  doing  them,  and  imposing  this  tax  upon  the  owner  of 
the  land,  and  it  therefore  ought  to  have  been  avenged  in  the 
declaration.  It  will  be  said  on  the  other  side,  that  because 
the  83rd  section  comes  by  way  of  proviso,  the  answer  of 
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1846.  the  borough,  it  was  not  necessary  to  aver  in  the  declaration 
MayorT&c!  of  *^**  ^^^  plaintiff  was  a  burgess.  But  there  the  Court  ap- 
Salford  plied  the  right  rule ;  that,  although  the  53rd  section  was  in 
AcKiKs.  form  a  proriso,  it  was  in  truth  an  exception,  not  altering 
the  character  of  the  offence,  but  only  stating  what  particu- 
lar person  was  to  take  advantage  of  it.  [Alderson,  B. — The 
principle  stated  in  that  case  appears  to  be  correct ;  but  I 
be^n  to  doubt  whether  we  applied  it  properly.  Pollock^ 
C.  B. — It  is  difficult  to  distinguish  that  case  from  the  pre- 
sent, if  it  was  correctly  decided.]  In  Com.  Dig.  Pleader, 
(C.  76),  it  is  laid  down,  that  *^  the  plaintifi^  in  his  declara- 
tion, ought  to  aver  every  fact,  without  being  informed  of 
which  the  court  cannot  judge  whether  the  plaintiff  has 
cause  of  action."  In  Clayton  v.  Kynaston  (a).  Lord  HoU 
thus  states  the  distinction  applicable  to  the  present  case : — 
**  Where  the  proviso  goes  by  way  of  defeasance,  it  must 
be  pleaded  by  him  that  takes  advantage  of  it ;  but  this  is 
not  so,  but  alters  the  sense  of  the  covenant,  by  explaining 
and  tying  up  the  notice  to  a  particular  time,  which  would 
not  have  been  understood  on  the  general  covenant,  by  which 
means  it  becomes  a  part  of  the  covenant,  so  that  you  must 
plead  it  accordingly,"  So  here,  the  notice  required  by  the 
8drd  section  '^explains  and  ties  up"  the  general  authority 
given  in  terms  by  the  82nd. — He  cited  also  UghtredTs 
case  (b) ;  the  judgment  of  Holroyd^  J.,  in  Steel  v«  Smith  (c); 
2  Hale,  P.  C-  170,  171 ;  Vavasour  v.  Ormrod(d);  Newys 
V.  Larke  {e)\  Fulmerston  v.  Steward  (f). 

Watson,  contra. — The  legal  distinction  is  between  an  er- 
ception  and  a  proviso;  and  the  rule  is,  that  an  exception 
must  be  negatived  by  the  party  who  proceeds  himself  upon 
the  instrument ;  whereas  a  proviso  must  be  shewn  by  the 
opposite  party.     Where  there  is  a  general  provision  or 

(a)  2  Salk.  574.  (rf)  6  B.  &  C.  430. 

(6)  7  Rep.  9,  b.  (c)  Plowd.  410. 

(c)  1  B.  &  Aid.  IH.  (/)  Id.  105. 
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ISM.  or  be  can  be  UxeiL  AJIer  the  notice  given,  but  not 
Major,  fcc.  of  tl>eii>  the  pavii^  &G.  u  to  be  done  by  the  oommiauoiM 
SiLtoui  ^^  mumer  before  mentioDed  in  a.  82.  It  is  &  com 
nptm  the  light  of  action,  uid  no  qnestion  aa  between  a 
Tiao  and  exception  pn^riy  arises  in  tbe  case.  There 
poerible  case  io  which  the  commienonen  could  act  wi 
having  previously  ^ven  the  notice  under  s.  83. 


Cur.  adv.  v 


The  jo<%ment  of  the  Court  was  now  pronounced  by 

RoLFB,  B. — This  was  an  action  brought  by  the  new 
ponitioa  of  Salford,  as  having  succeeded  to  all  the  r 
and  privil^es  of  the  commissioners  for  the  pacing  of 
borough,  who  were  incorporated  by  a  local  act,  1 1  G( 
c.  viiL 

Tbe  action  was  brought  agunst  the  defendant  as  o 
of  certain  land  in  Peni-street,  which  had  been  pave 
Older  of  the  commissioners,  to  recover  from  him  his  ^ 
of  the  expense  of  paving  that  street  Tbe  declaration, 
reciting  that  Peru-street  was  one  of  the  streets  in  thi 
rough  liable  to  the  jurisdiction  of  the  oommis^onert^ 
that  the  defendant  was  owner  of  lands  in  that  street, 
also  redting  that  the  commiseionere  had,  in  ezerdse  of 
powers,  caused  that  street  to  be  paved,  goes  on  to  aver 
the  proportion  of  the  expenses  to  be  paid  by  the  defen 
in  respect  of  his  lands  was  a  sum  of  £217.  Thedeclan 
then  states  the  charter  incorporating  the  borough,  ai 
subsequent  local  act,  under  the  proviaons  of  which  all 
rights  of  the  commiseionere  were  transferred  to  tbe  plus 
including  the  right  to  recover  the  money  due  (if  any)  : 
the  defendant,  and  it  then  avers  non-payment  of  the  ab 
mentioned  sum  of  £217. 

To  this  declaration  the  defendant  demurred  generallj 
the  ground  that  the  Paving  Act  did  not,  on  the  facte  el 
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in  Uie  declaration,  give  any  right  of  action  to  the  commia-         1846. 
rioners,  nor,  conseqaently,  to  the  plainti£b.     The  plaintiffs    if  a  or  &c  of 
relied  on  the  82nd  section  of  the  Paving  Act,  which  enacts,       Salfoko 

mm 

that  it  shidl  be  lawful  for  the  Conunissioners  to  pave  the       Ackms. 

new  streets  (and  this  would  certunly  inchide  Peru-street) 

in  such  manner  as  to  them  shall  seem  meet,  and  the 

charges  and  expenses  attending  such  new  pavements  shall 

be  paid  and  reimbursed  to  the  commisraoners  by  the  owners 

or  occupiers  of  the  land  adjoining  the  sfud  streets  so  to  be 

paved,  each  such  owner  or  occupier  pajring  an  equal  share 

thereof,  to  be  ascertained  as  there  mentioned.    And  the 

clause  then  goes  on  to  provide,  that  it  shall  be  lawful  for 

the  oommismoners  to  recover  such  charges  and  expenses  by 

action  at  law  in  any  of  the  superior  courts. 

It  was  on  this  dause  that  the  plaintiffi  relied.     The 
defendant,  not  disputing  that  if  that  clause  had  stood  alone, 
the  action  would  have  been  maintainable,  insisted  that  the 
following  clause,  s.  83,  imposed  on  the  plaintiife  the  duty,  by 
way  of  condition  precedent,  of  first  requiring  the  owner  or 
oecapiers  to  do  the  work  themselves,  and  that  it  is  only  in 
default  of  their  so  doing  that  the  right  of  the  commissioners 
to  do  the  works  and  claim  reimbursement  from  the  owners 
arises.     Section  83  b^ins  with  the  words,  **  Provided  al- 
ways,'' and  then  proceeds  to  enact,  ^'  that  before  the  commis* 
ncmers  shall  cause  the  streets  to  be  paved  as  aforesaid,  they 
shall,  in  the  first  place,  give  notice  to  the  owner  or  occupier 
of  every  bouse,  land,  or  hereditament  adjoining  the  street  to 
be  paved,  requiring  him  to  pave  the  same  in  such  manner  as 
the  commissioners  shall  direct.     And  if  any  such  owner  or 
ocoujner  shall,  for  six  months,  n^lect  to  pave  pursuant  to 
the  notice,  then  and  in  such  case  it  shall  be  lawful  for  the 
oommissioners,  and  they  arc  hereby  required,  to  cause  the 
same  to  be  done,  and  to  recover  the  costs  and  expenses 
from  such  owner  or  occupier  in  such  manner  as  herein  is 
mentioned.'' 
Ob  these  two  daitfcs  taken  together,  the  defendant  contends 
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1846.         that  the  giving  of  the  notice  was  a  conditiou  precedent,  and 
Mayor,  &c  of   ^^^  ^^^  declaration  is  bad  on  general  demurrer,  for  not  con- 
Salfobo       taining  an  averment  that  such  notice  had  been  given ;  and 
AcuEM.       we  think  that  his  argiunent  is  good,  and  must  prevaiL 

The  contention  on  the  other  side  was,  that,  inasmuch  as 
the  obligation  to  give  the  notice  to  the  owner,  calling  on 
him  to  do  the  work  himself,  occurs  in  a  separate  and  subse- 
quent clause,  introduced  by  way  of  proviso,  therefore  that 
the  non-compliance  with  that  subsequent  enactment  was  a 
matter  to  be  set  up  by  the  defendant  by  way  of  defence,  and 
so  that  it  was  not  necessary  for  the  plaintiffs  to  advert  to  it 
in  their  declaration.  And  it  was  contended  that  the  prin- 
ciple of  those  cases  applies,  in  which  it  has  been  held  that 
an  exception  not  embodied  in  the  enacting  clause,  but  form- 
ing the  subject  of  a  distinct  proviso,  must  be  pleaded  by 
way  of  defence  by  the  party  relying  on  it,  and  need  not  be 
stated  and  negatived  by  the  plaintiffs,  whose  case  rests  on 
the  original  enactment. 

We  do  not  at  all  question  the  doctrine  of  that  class  of 
cases,  but  it  appears  to  us  wholly  inapplicable  to  this  case. 
The  question  here  is,  taking  both  clauses  together,  under 
what  circumstances  were  the  commissioners  entitled  to 
maintain  an  action  agfunst  the  owner  for  his  share  of  the 
expense?  And  it  appears  to  us  dear  that  they  were  em- 
powered to  do  so  only  when  they  had  first  given  a  notice 
to  the  owner  requiring  him  to  do  the  work  himself.  The 
first  of  the  clauses  (the  82nd)  does,  it  is  true,  authorize  the 
commissioners  to  bring  the  action,  without  imposing  any 
previous  condition.  But  the  next  clause  shews  clearly  that 
an  opportunity  is  first  to  be  ^ven  to  the  parties  to  do  the 
work  for  themselves,  and  enacts,  that  in  default  of  their 
doing  so,  then,  which  certiunly  means  then  onfy,  it  shall  be 
lawful  for  the  commissioners  to  recover  the  expenses  in  such 
manner  as  is  herein  (z.  e.  in  the  previous  clause)  mentioned. 

This  clearly  makes  the  giving  the  notice  a  condition  pre- 
cedent, without  a  compliance  with  which  no  right  of  ac- 


94 


1846. 


CASES   IN   THE   EXCHEQUER, 
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of  the  writ  of  sommons,  is  not  situate  in  the  city  of  York, 
but  is  wholly  situate  in  the  county  of  York ;  and  that  the 
said  city  of  York  is  not  situate  in,  nor  does  it  form  any  part 
of,  the  said  county  of  York,  but  is  a  county  of  itself 
Best  argued,  that  the  defendant  was  therefore  described  as 
being  in  a  place  which  did  not  exist,  and  cited  King  y.  Hop^ 
kins(a),  where  a  defendant  was  described  in  the  writ  of 
summons  as  of  ^'  Wilson-street,  Finsbury,  in  the  city  of 
London,"  and  the  writ  was  set  aside  on  an  affidavit  that 
Wilsoa*street  was  in  Middlesex,  and  not  in  the  city  of 
London. 


Per  Cubiam  (^).-^It  is  true  the  prison  called  York 

Castle  is  not  within  the  city  of  York ;  but  the  affidavit  does 

not  precisely  negative  the  existence  of  a  place  in  the  city 

of  York  called  the  Castle.     For  aught  that  appears,  there 

may  be  an  inn,  or  some  other  place,  bearing  that  name, 

within  the  city.    The  affidavit  has  not  hit  tlie  bird  in  the 

eye. 

Rule  refused. 

(a)  2  Dowl.  &  L.  637. 
(b)  Pollocky  C.  B.,  ParkCf  B.,  Aldersony  B.,  and  R^fe^  B. 


Jfff^^l2^  LOMAX  V,   KiLPIN. 

A  defenduit        X  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit 

waf  called,  in 
UiewiitofnoB- 

m«»f  "„^-J^*  Bramwelly  on  shewing  cause,  objected  to  the  intitling  of 

entered  en  ip*  the  defendant's  affidavit.     The  defendant  was  called  in  the 

Jf^SSkun*  writ  of  summons  "  W.  W.  Kilpin,"  and  he  had  entered  an 

wS\fw.*W-  appearance  as  «  William  Wells  Kilpin,  sued  as  W.  W. 

KUpin."    In  ' 
the  tiile  of  en 

affidA?it  in  rapport  of  a  rule  for  judgment  at  in  case  of  a  nonsuit,  he  was  described  as  "  Wil- 
liam Wells  Kiipin  t'*^Held,  that  the  affidaTit  was  well  intitled. 


\ 


V. 
KiLPIN. 
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EUpin."     The  i^daylt  was  iniitled  ^^  Edward    Lomaz^  1B40. 

plaintiff,  v.  William  Wells  Kilpin^  defendant/'  not  adding  Lom  ax 
"  sued  as  W.  W.  Ellpin.'' — ^He  referred  to  Sims  v,  Pro8-> 
9er{a\  and  Shrimpton  v.  Carter  {b). 

VoiAjocE^  C.  B. — The  real  name  of  the  defendant  is 
given ;  why  should  there  be  added  a  statement  of  his  being 
8aed  in  another  name  ?  Would  it  not  be  sufficient  on  an 
indictment  for  perjury  so  to  describe  him  ?  It  is  only  for 
the  purpose  of  more  perfectly  identifying  the  cause. 

Pabke,  B. — We  may  take  the  defendant  at  his  word, 
that  he  is  the  real  defendant  in  the  cause. 

Per  Curiam, 

Rule  discharged  on  a  peremptory  undertaking. 

MarUsiy  in  support  of  the  rule. 

(a)  16  M.  &  W.  161.  (6)  2  Dowl.  P.  C.  648. 


Moore  v.  Magan.  _    ^^ 

TNov,  14. 
EEE  defendant  in  this  case  was  arrested  under  a  writ  of  Where,  in  a 
capias,  directed  to  the  sheriff  (instead  of  the  sheriff)  of  J^'a  hf  S^^^' 
Middlesex,  a  copy  whereof  was  served  upon  him.  He  there-  thereof  ■enreS 

,       ,  ,     on  the  defend- 

upon  made  an  application  to  Flatty  B.,  at  chambers,  for  his  «nt,  it  wu  di- 
dischaige,  on  the  groimd  of  this  irregularity.     The  learned  ghenfft,  instead 
Baron  refused  the  application,  and  made  an  order  that  the  jJi^^J^".^' 
pliuntiff  should  be  at  liberty  to  amend  the  writ  and  copy  Held,  that  thii 

_    _  1.      1  ''■*  "^  irrcgu- 

thereof.     The  wrtt  was  amended  accordingly.  lanty ;  that 

though  the 
Court  or  a 
judge  might  amend  the  writ,  they  had  no  power  over  the  copy ;  and  that  the  defendant  was 
entitled  to  hit  discharge,  though  tiie  writ  was  amended,  on  the  ground  of  the  Tariance  from  it 
of  the  copy. 
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1846.  On  a  former  day  in  this  Terrn^  Bumie  obtained  a  rule  to 

shew  cause  why  the  order  of  Platty  B.,  should  not  be  re- 
scindedy  and  the  defendant  discharged  out  of  custody. 

Godson  shewed  cause.— First,  the  insertion  of  the  word 
'*  sheriffs,"  instead  of  "  sheriff,"  in  this  writ,  is  no  ground 
for  discharging  the  defendant  out  of  custody.  This  is  not 
like  the  case  of  a  writ  of  capias  when  it  was  the  foundation 
of  the  action ;  it  is  a  mere  collateral  proceeding.  Secondly, 
this  being  a  mere  clerical  error,  the  court,  or  a  judge,  had 
power  to  amend  it:  Green  v.  Kettleby{a\  Plock  v.  Pa- 
checo{b),  Bilton  v.  Clapperton{c). 

Bumiey  control — Even  if  the  judge  had  power  to  amend 
the  writ  of  capias  itself,  he  had  no  power  to  order  the  copy 
of  the  writ  to  be  amended,  for  that  is  in  the  possession  of 
the  defendant,  and  is  out  of  the  power  of  the  Court.  Rennie 
V.  Bruce  (d)  is  expressly  in  point.  That  was  an  application  to 
discharge  the  defendant  out  of  custody  on  the  ground  of  the 
copy  of  the  capias  being  defective ;  and  Coleridge,  J.,  re- 
fused to  amend  it,  saying,  that  it  had  been  decided  in 
Bitfield  V.  Street  (e),  that  the  Court  had  no  power  over  the 
copy.  A  fresh  copy  might  indeed  be  served,  but  that 
would  not  remedy  the  defect  in  the  original  service.  In 
Copley  V.  Medeiros  (f),  the  bailbond  was  cancelled  on  the 
ground  of  a  defect  in  the  copy  of  the  ca])ias.  IParke,  B. — 
If  the  torit  is  to  be  considered  as  amended,  the  defendant 
will  not  be  in  proper  custody,  unless  the  copy  be  also 
amended;  and  your  cases  shew  that  the  copy  cannot  be 
amended ;  therefore,  he  is  not  lawfully  in  custody,  because 
he  has  not  been  served  with  a  copy  of  the  real  >vrit.  Pol- 
lock, C.  B. — There  is  a  case  of  Macdonald  v.  Mortlock  (g), 

(a)  6  M.  &  W.  731.  (/)  8  Stott,  N.  R.  172. 

(b)  9  M.  &  W.  342.  (g)  2  Dowl.  &  L.  963;  also 

(c)  Id.  473.  decided  by  Coleridge^  J.,  a  few 
{d)  2  Dowl.  &  L.  963.  days  after  Rtnnie  v.  Bruce, 
(e)  10  Bing.  27. 


^ 
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wbich  is  later  than  any  of  the  cases  cited  at  the  bar.  There     ^  1846. 
tbe  defendant  was  described  in  the  capias  as  ^'  Mortlock,'' 
and  in  the  copy  as  *'  Mortlake ;"  and  on  the  authority  of 
■  V.  Bennallsy  mentioned  in  a  note  to  Gould  v.  Zo- 

geUe(d)y  the  copy  was  amended.]  [The  learned  counsel 
then  went  into  an  argument,  on  the  question  whether  the 
defendant  was  entitled  to  be  discharged  on  the  merits,  on 
wUch  the  Court  decided  against  him.] 

Pollock,  C.  B. — The  rest  of  the  Court  are  of  opinion 
diat  the  defendant  is  entitled  to  his  discharge  out  of  custody, 
on  the  ground  of  the  defect  in  the  copy  of  the  writ ;  and 
the  rule  will  be  absolute  to  set  aside  my  brother  Platfs 
order,  so  far  as  it  relates  to  the  amendment  of  the  copy, 
but  not  of  the  writ ;  the  costs  to  be  paid  by  the  plaintiff, 
and  the  defendant  undertaking  not  to  bring  any  action.  I 
have  some  doubt  whether  they  might  not  well  enough  be 
called  sheriffs  of  Middlesex ;  but  the  difficulty  always  is  as 
to  what  is  an  equivalent,  and  it  may  therefore  be,  on  the 
^hole,  better  to  adhere  to  strictness  of  form,  in  order  to 
save  the  time  of  the  court;  and  in  this  case  there  is  a 
<lirect  decision  upon  the  point. 

Pabke,  B  — I  think  the  writ  was  irregular  in  this  case. 
The  Court  has  already  so  decided  it,  and  we  ought  to  abide 
by  that  decision.  The  writ  itself,  however,  may  be  amend- 
ed ;  and  the  order  of  my  brother  Piatt  is,  therefore,  in  that 
respect,  corrects  But  the  statute  also  requires  that  a  true 
copy  of  the  writ  should  be  served  on  the  defendant ;  and 
therefore,  in  order  to  constitute  a  valid  arrest,  there  must 
be  a  r^ular  writ  of  capias,  and  a  true  copy  thereof  must  be 
delivered  to  the  defendant.  In  the  present  cose,  there  is  a 
r^ular  writ,  by  virtue  of  the  amendment,  assuming  it  to 
be  made ;  but  then  there  has  not  been  a  true  copy  of  that 

(a)  1  Chit.  659. 
VOL.  XVL  H  M.  W. 
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writ  Benred ;  tho  defendant  is  at  present,  theref(M,  entitled 
to  his  discharge.  What  maj  be  done  hereafWr  b  not  now 
the  question. 

Aldebson^  B.-^I  regret  that  a  party  should  be  discharged 
out  of  custody  on  such  a  ground  as  this ;  but  as  the  cases 
have  decided  that  it  is  a  yalid  ground  of  discharge,  I  sub- 
mit to  their  authority. 


BoLF&>  B.  concun^^ 


Rule  absolute  accordingly  (a). 


(a)  See  Nicol  v.  B<jyn€,  10  Bing.  839. 


Nov.  U. 

Seirioe  of  de- 
claration,  in 
ejectment 
against  a  rail- 
way company, 
upon  the  se- 
cretary of  the 
company,  is 
good,  bystat. 
8  &  9  Vict, 
c.  16,  8.  135. 


Doe  d.  Bates  v.  Roe. 

JCjOVILL  moved  for  judgment  against  the  casual  ejector. 
It  was  an  ejectment  to  recover  possession  of  some  land 
which  had  been  taken  by  the  Norfolk  Railway  Company, 
and  the  affidavit  stated  that  the  declaration  had  been  served 
personally  upon  the  Secretary  of  the  Company  (not  saying 
where).  The  question  was,  whether  the  ld5th  section  of 
the  Companies'  Clauses  Consolidation  Act,  8  &  9  Vict, 
c  16,  which  provides,  that  "any  summons  or  notice,  or  any 
writ,  or  other  proceeding  at  law  or  in  equity,  requiring  to 
be  served  upon  the  Company,  may  be  served  by  the  same 
being  left  at,  or  transmitted  through  the  post  directed  to^ 
the  principal  office  of  the  Company,  or  one  of  their  princi- 
pal offices  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary,  or  in  case  there  be  no 
secretary,  then  by  being  given  to  any  one  director  of  the 
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1846.         refusal  of  the  defendant  to  pay  the  amount  thereof.     The 

AoKiRMANK    defendant  pleaded,  first,  non  assumpsit;  foiu*thly>  that  the 

EH&BNaPBR.    ^^  invoice  was  not  found  by  C.  Kern,  nor  was  the  same 

<**»•  correct;  fiflhly,  that  the  defendant  might  not  nor  could 

have  heard  of  the  incorrectness  of  the  invoice  if  the  same 

had  been  correct ;  and  sixthly,  that  the  defendant  had  not 

the  reserve  customary  in  such  cases.     At  the  trial,  before 

Pollock^  C.  B.,  at  the  sittings  at  Guildhall,  after  last  Hilary 

Term,  the  following  facts  appeared : — 

In  April,  1843,  a  Mr.  Charles  Kern,  who  was  then  about 
to  sail  for  Sydney,  in  New  South  Wales,  having  applied  to 
the  plaintiffs  for  a  supply  of  stationery,  which  they  declined 
to  furnish  him  with  except  upon  a  guarantee,  the  defend- 
ant accordingly,  at  his  request,  gave  them  the  following 
guarantee : — 

"London,  April  26,  1843. 

"  Gentlemen, — For  the  sum  of  £1  sterling,  which  we 
hereby  acknowledge  to  have  received,  we  guarantee  the 
due  acceptance  and  payment  of  the  following  two  bills  of 
exchange,  drawn  by  Charles  Kern  to  your  order  on  Frede- 
ric Mader,  Sydney,  New  South  Wales,  namely,  160/.  bs. 
sterling,  dated  London,  the  8th  of  April,  1843,  at  thirty 
days' sight;  160/,  5*.  3rf.,  ditto,  ditto,  18th,  four  months' 
sight,  being  the  amount  of  your  invoice  of  four  cases  sta- 
tionery, &c.,  C.  K,  3*.  %(Ly  shipped  on  board  the  Persia, 
Oppenheim  captain.  *  *  *  As  we  have  not  heard 
from  Mr.  Kern  if  your  invoice  has  been  found  correct, 
which  is  the  cause  of  our  having  delayed  forwarding  you 
this  letter,  we  claim  this  reserve  as  customary  under  such 
circumstances.*' 

Upon  this  guarantee  being  given,  Kern  drew  in  favour  of 
the  plaintiffs  the  two  bills  of  160/.  5^.  and  160/.  Rs,  3df.,  and 
immediately  after  sailed  for  Sydney.  In  June,  1844,  the 
plaintiffs  received  notice  from  their  agent  in  Sydney  that 
the  bills  of  exchange  had  been  dishonoiured,  and  required 


102  CASES  IN  THE   EXCHEQUEB, 

1846,        eould  not  be  that  the  pontiffs  were  to  wait  untU  Kern 
AoKSRMAiiv    ^^^^^^  h^ck  to  England,  unkss  the  defendant  heard  from 
«•  hun  in  the  meantime  as  to  the  correctness  of  the  invoice; 

nor  indeed  that  thej  were  to  wiut  until  he  should  think  fit 
actually  to  write.  [AUhrsmt  B. — ^The  reserve  really  is  as 
to  the  correctness  of  the  invoice  in  fact.  The  defendant 
was  bound,  sutgect  to  correction  as  to  the  real  amount  of 
the  goods ;  and  there  was  evidence  of  die  correctnees  of  the 
invoice.] 

Secondly,  a  party  who  guarantees  the  due  acceptance  and 
payment  of  a  bill  of  exchange,  guarantees  the  payment  of 
both  principal  and  interest,  just  as  the  party  guaranteed 
ought  to  have  paid  it.  But,  further,  this  case  is  within  the 
very  words  of  the  3  &  4  Will  4,  c.  42,  a.  28. 

Martin  and  Warren^  in  support  of  the  rule.  —  The 
<^ reserve"  stipulated  for  in  this  guarantee  is  the  hearing 
from  Kern  himself  that  the  invoice  was  correct.  There 
was  nothing  unreasonable  in  saying,  not  only  shall  the  in- 
voice be  correct,  but  I  will  learn  from  the  party  guaranteed 
himaelf  whether  it  is  correct.  \_Platt,  B. — Is  it  to  be  no 
security  until  he  hears  from  Kern  ?  Alderson,  B. — If  your 
construction  be  correct,  Kem,  by  not  writing,  may  prevent 
its  being  a  guarantee.  The  only  thing  the  defendant  wants 
to  know  is,  whether  the  invoice  is  correct ;  when  the  jury 
find  that  it  is,  that  condition  is  performed.]  Supposing 
that  to  be  the  meaning,  there  is  still  a  variance,  for  the  de- 
claration goes  upon  a  reserve  customary  in  the  trade,  not 
upon  a  particular  stipulated  reserve  as  to  the  correctness  of 
the  invoice.  ^  This  reserve,"  in  the  guarantee,  cannot  mean 
'^  the  reserve  or  time  customary  under  such  circumstances." 
The  declaration  has  obviously  been  so  framed  to  avoid  the 
necessity  of  averring  that  there  had  been  time  to  hear  from 
Kern  as  to  the  correctness  of  the  invoice.  The  parties  evi- 
dently thought  there  was  some  usage  as  to  a  reserve  in  the 
Sydney  trade. 
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ACKERMANN 
V. 

Ehrbmspbb- 

GBm« 


Pollock,  C.  B.— In  this  case  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit.  The  question  is  one 
of  variance,  and  turns  on  the  meaning  of  a  guarantee  given 
by  the  defendant  for  the  due  acceptance  and  payment  of 
two  bills  of  exchange  by  one  Kern.  The  words  in  the  de- 
claration are,  ^^  the  reserve  customary  under  such  circum- 
stances," and  in  the  guarantee,  ^Hhis  reserve;"  and  the 
objection  made  was,  that  those  expressions,  '^the  reserve 
customary"  and  ''this  reserve,"  are  different  expresdons, 
and  have  a  totally  different  meaning.  On  looking  at  the 
agreement,  we  think  that  in  substance  they  really  mean 
the  same  thing.  There  was  in  fact  but  one  reserve  in- 
tended ;  and  whether  you  call  it  the  reserve  or  this  reaerve, 
it  signifies  precisely  the  same  thing.  The  rule  will  there- 
fore be  discharged. 

Kule  dischaiged. 


Nov.  17. 

Where  a  plain- 
tiff sues  in 
person,  he  may 
m  person  ap- 
pear for  the 
defendant,  sec. 
Stat.,  although 
that  case  is  not 
provided  for  in 
the  forms  given 
in  the  schedule 
to  the  2nd  sec- 
tion of  the  Uni- 
formity of  Pro- 
cess Act,  2 
Will.  4,  c.  39. 


Smith  v.  Wedderburne. 

XN  this  action  the  plaintiff  had  entered  an  appearance  for 
the  defendant  according  to  the  statute,  in  the  following 
form: — 

"John  Elias  Smith,  plaintiff,  v.  Charles  Webster  Wed- 
derbume,  defendant. — John  Elias  Smith,  the  plaintiff,  ap- 
pears for  the  defendant,  sec.  stat.  Entered  9th  of  July, 
1843." 

Hurhttme  now  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  appearance  so  entered  should  not  be 
set  aside,  and  why  the  defendant  should  not  be  at  liberty  to 
enter  an  appearance. — This  is  not  an  appearance  authorized 
by  the  Uniformity  of  Process  Act  (2  Will.  4,  c.  39).  The 
2nd  section  of  that  directs,  that  an  appearance  shall  be  in 
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1840. 


a  defendant's  appearance,  or  putting  in  spedal  bail,  as  the 
case  may  be.  Then  s.  2  means  only  that  the  party  shall  do 
it  according  to  the  forms  given  in  the  schedule,  in  cases  to 
which  the  forms  are  applicable ;  otherwise  it  would  be  a 
repeal  of  the  general  provision  of  sect.  16.  There  will 
therefore  be  no  rule. 

Rule  refused. 


Nov.  19. 

Awritofca.sa., 
issued  in  the 
lifetime  of  the 
judgment  cre- 
ditor, may  be 
execated  after 
his  death. 


Ellis  v.  GniFiriTH. 

vJ  N  the  22nd  of  February,  1844,  a  writ  of  ci^pias  ad  satis- 
faciendum against  the  defendant  iu  this  action  issued  into 
Middlesex ;  which,  on  the  same  day,  was  returned  noa  est 
inventus,  and  filed  on  the  6th  of  March,  1844;  and  a  te%> 
tatum  ca.  sa.  was  thereupon  immediately  issued  into  Car* 
narvonshire,  but  was  not  executed,  owing  to  the  difficulty 
of  discovering  the  defendant's  residence.  On  the  then 
sheriff's  going  out  of  office,  this  writ  was  transferred  by 
him  to  his  successor.  On  the  13th  of  October,  1846,  the 
slieriff  issued,  on  the  application  of  the  plaintiff's  attorney, 
his  warrant  for  arresting  the  defendant  on  the  above  writ» 
and  on  the  14th  he  was  taken  under  it.  On  the  12th  of 
October  the  plaintiff  died.  Letters  of  administration  had 
been  taken  out  to  her. 


Martin  now  moved  to  discharge  the  defendant  out  of  the 
custody  of  the  sheriff  of  Carnarvonshire. — The  defendant  is 
entitled  to  be  discharged  out  of  custody,  the  plaintiff  in  the 
action  having  died  before  the  executioa  of  the  writ  of  ca.  sa. 
There  are  no  doubt  decisions  with  respect  to  writs  oS  Jkri 
faciasy  that  where  the  writ  has  been  tested  in  the  lifetime  of 
the  plaintiff,  the  sheriff  has  been  allowed  to  execute  it  after 
his  death ;    Clerk  v.  JFithers  (a),  Harrison  v.  Batcdcn  (5) ; 


(a)  6  Mod.  290 ;  1  Salk,  322. 


(h)  1  Sid.  20. 
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^^^'  ^      nor  is  any  countenance  given  to  the  dictum  by  the  other 
judges. 

Welsby  appeared  to  shew  cause  in  the  first  instance^  but 
was  not  called  upon. 

Pollock,  C.  B. — I  think  no  rule  ought  to  be  granted  in 
this  case.  This  is  an  application  to  set  the  defendant  at 
liberty,  who  has  been  arrested  on  a  ca.  sa.  issued  before  the 
death  of  the  plaintiff,  but  not  executed  until  aflerwards ;  and  I 
am  of  opinion  that  he  is  not  entitled  to  his  discharge.  It  ap- 
pears from  the  case  of  Cleve  y.  Veer^  that,  so  far  back  as  the 
reign  of  Charles  L,  Crokey  J.,  thus  laid  down  the  law : — 
^*  There  is  a  difference  betwixt  a  judicial  writ  after  judgment 
to  do  execution  and  a  writ  original;  for  the  writ  judicial  to 
make  execution  shall  not  abate,  nor  is  abateable  by  the  death 
of  him  who  sues  it;  as  it  is  the  common  course  if  a  capias  ad 
satisfaciendum  or  fieri  facias  upon  judgment  issueth,  the 
sheriff  shall  execute  it  although  the  party  who  sued  it  died  be- 
fore the  return  of  the  writ :  and  though  the  death  be  before 
or  after  the  execution,  if  it  be  after  the  teste  of  the  writ, 
it  is  well  enough;  as  where  a  capias  ad  satisfaciendum  is 
sued,  and  the  party  taken  before  or  after  the  death  of  him 
who  sued  it,  and  before  the  day  of  the  return ;  or  if  a  fieri 
facias  be  awarded,  and  the  money  levied  by  the  sheriff,  and 
the  plaintiff  dies  before  the  day  of  the  return  of  the  writ, 
yet  the  executor  or  his  administrator  shall  have  the  benefit, 
and  is  to  have  the  money :  and  it  is  no  return  for  the  sheriff 
to  say  that  the  plaintiff  is  dead ;  and  therefore  he  did  not 
execute  it''  I  believe  that  ever  since  that  time  the  admin- 
istration of  justice  has  proceeded  on  that  principle,  and  that 
this  dictum  of  Crokcy  J.,  has  been  acted  on  in  hundreds  of 
instances.  It  is  said,  that  there  are  dicta  somewhere  else 
which  may  affect  the  question,  and  it  is  suggested  also,  that 
perhaps  some  inconvenience  may  ensue  from  keeping  this 
person  in  custody ;  but  the  inconvenience  which  was  pointed 
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1846.^  yet,  hj  the  Cotirt,  the  sheriff  may  levy  the  money."  The 
death  of  the  plamtiff  therefore  makes  no  difibrence ;  and  the 
case  is  the  same^  whether  the  mandate  of  the  writ  be  to  seize 
the  goods  or  the  person  of  the  defendant;  Ibr  the  principle 
m  both  seems  to  be,  that  a  judicial  writ,  once  regularly 
issued,  must  go  on  until  it  is  countermanded.  Here  the 
mandate  of  the  writ  is  to  take  the  person  of  the  defendant, 
and  the  duty  of  the  sheriff  is  to  do  that  at  any  time  after  the 
delivery  of  the  writ  to  him ;  and  as  the  writ  is,  according  to 
the  late  statute,  made  returnable  on  its  execution,  it  may  be 
executed  at  any  time.  The  sheriff  in  this  case,  therefore, 
was  no  trespasser,  because  he  strictly  obeyed  the  mandate  of 
the  writ.  The  report  of  that  case  of  Thorotighgood  goes  on 
to  say — "  If  the  plaintiff  makes  no  executors,  nor  adminis- 
trators as  yet  made,  the  money  shall  be  brought  into  Court 
and  there  deposited." 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  it 
much  better  to  stand  on  a  general  rule,  which  we  find  laid 
down  so  far  back  as  the  reign  of  Charles  L,  than  to  attempt, 
after  this  lapse  of  time,  to  find  out  the  reason  for  it.  The 
consequence  of  attempting  to  find  out  reasons  for  such  old 
rules  is,  that  the  reason  is  constantly  mistaken  for  the  rule 
itself,  and  persons  argue  on  the  reason,  as  if  it  were  the  rule- 
Thus,  in  the  case  referred  to  from  Cro.  Car.,  certain  reasons 
are  given  wliy  a  fieri  facias  should  continue  in  force,  not- 
withstanding the  death  of  the  plaintiff;  from  which  ^Ir. 
Martin  seeks  to  infer,  that  as  those  reasons  do  not  apply  to 
a  ca.  sa.,  the  same  rule  cannot  apply  to  it^  Perhaps,  how- 
ever, the  reasons  for  the  practice,  although  applicable  & 
multo  fortiori  to  the  case  of  a  fi.  fiu,  uLiy  also  be  very  appli- 
cable to  a  ca.  sa. 

RoLFE,B. — I  am  of  the  same  opinion,  and  only  wish  to  say 
a  few  words  on  what  has  been  said  by  Mr.  Martin,  that  the 
dictum  of  Croke,  J.,  in  Cleve  v.  Veer,  cannot  be  taken  as 


jT^d^.  ScxxDi  Mai  Asodbo'  r.  Wiluaii  Jose& 

Debt  oc  bxai  in  dbe  peal  ami  of  £2oa  The  defend- 
act  crxT^  cjer  of  uie  bund  sod  oondirion,  wbidi  were  set 
oai  ao»gyfrr,^,  Tbe  bcod  redtcd,  dat  whereas  Bowland 
Jooes  had  agreed  zo  beoooke  tenant  to  the  iJainti&  of  a 
oeitazn  dveSiag-^Ajosey  beii^  a  pdUic-hoose,  and  the  fumi- 
tnre  let  therewhh ;  lai  whereas  it  was  also  stipulated,  on 
the  said  lettzng,  that  the  said  B.  Jones  should  take  from  the 
plaintics  all  the  ale,  spirits,  and  wine  wluch  diould  be  con- 
0BthekctiM7  cumed  on  the  uemiaes,  and  that  he  should  become  bound 
•iMcJa  uke  ^^  ^  surety  to  paj  for  all  ale,  spirits,  and  wine  which  he 
^?aU^f^'  should  receive  from  the  plaintiffs,  to  the  amount  of  £50, 
ffiviu*  ftc  before  he  should  hate  a  fresh  supply  from  them  of  the  samey 
Ue  ffMiOTmcd  ^nd  so  should  continue  to  do  from  time  to  time  so  long  as 
BriM^radtluit  ^®  should  continue  tenant  of  the  plaintiffs;  and  that  when 
fc«  *fcy^Jy"  he  should  cease  to  be  such  tenant,  the  surety  should  be  lia- 
witb  a  fforetjr  to  ble  to  the  plaintiffs  for  such  sum,  not  exceeding  £50,  widch 
S!e!  which  he'  ^^  *^  ^'  Jones  should  or  might  then  owe  to  the  said  plaintiffs 
•'"'•'^f^^^  for  ale,  spirits,  and  wine  supplied  and  sold  by  them  to  him. 
tiflfl,  to  the  Now  the  condition  of  the  above-written  obligation  is  such, 
before  he  '  that  if  the  above-bounden  K.  Jones  shall  from  time  to  time 
fnnhfltipplV  P^y  ^^^  ^^  plaintiffs  for  all  the  ale,  spirits,  and  wine 
from  them  of      which  he  shall  from  time  to  time  have  had  from  them,  to  an 

the  Mune,  and  i  i  /*     i 

10  ihoold  con-  amount  not  exceeding  £50,  before  he  shall  have  a  fresh 
from  time  to  ^^upply  of  the  same,  and  when  he  shall  become  indebted  to 
hLThodd''^"  them  in  that  sum,  and  if  he,  the  said  R.  Jones,  shall  and 

tintte  tenant  of 

the  plaintiffs;  and  that,  when  he  should  cease  to  be  such  tenant,  the  surety  should  be  liable  to  the 
plaintiffs  for  such  sum  not  exceeding  £50,  which  tbe  said  R.  J.  should  or  might  then  owe  to 
the  said  plaintiffs  for  ale,  &c.  supplied  by  them  to  him.  The  condition  then  was,  that,  if  R.  J. 
should  ft'om  time  to  time  pay  to  tbe  plaintiffs  for  all  the  ale,  &c.  which  he  should  from  time  to 
time  have  had  from  them,  to  an  amount  not  exceeding  ;^50,  before  he  should  have  had  a  fresh 
supply  of  the  same,  and  when  he  should  become  indebted  to  them  in  that  sum  ;  and  if  the  said 
R.  J.  should  pay  the  plaintiffs  all  sum  and  sums  of  money  which  he  should  owe  them  for  ale, 
he,  not  exceeding  if50,  when  he  should  cease  to  be  their  tenant,  the  bond  to  be  void  : — Held^ 
that  under  this  bond  the  surety  was  not  liable  for  any  sum,  not  exceeding  ^50,  which  R.  J, 
might  owe  the  plaintiffs  at  the  end  of  the  tenancy,  although  he  might  ha?e  had  from  them  a 
farther  tupply  of  ale,  &o.  at  a  time  when  he  owed  them  £b(i  and  upwards. 
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1846.  and  wine,  upon  the  terms  of  the  said  condition,  to  wit,  from 
and  after  the  said  last-mentioned  time  until  the  time  when 
the  said  B.  Jones  ceased  to  be  tenant  to  the  plaintiffs,  from 
time  to  time  continued  to  supply,  and  did  supply,  the  said 
K.  Jones  with,  and  the  said  R.  Jon^,  during  the  term  last 
aforesaid,  from  time  to  time  had  of  and  from  the  plaintiffs 
divers  large  quantities  of  ale,  spirits,  and  wine,  to  the 
amount  of  £200,  uix)n  the  terms  of  the  condition;  conclud- 
ing to  the  country.  Breaches  were  suggested  in  the  repli- 
cation. 

At  the  trial,  before  the  Recorder  of  Chester,  it  was 
proved  that  Rowland  Jones  had,  since  the  execution  of  the 
bond,  been  supplied  by  the  plaintiffs  with  ale  and  spirits, 
&c.  to  the  amount  in  the  whole  of  about  £200.  He  had 
made  payments  from  time  to  time  on  account,  but  had  at 
several  times  been  allowed  to  be  in  arrear  to  an  amount  ex- 
ceeding £50.  On  the  1st  July,  1844,  £68  was  owing; 
and  at  the  time  of  the  commencement  of  this  action,  the 
balance  due  from  him  was  601  1 5s,  It  was  contended  for 
the  defendant,  that,  under  these  circumstances,  he  was  dis- 
charged from  liability,  the  true  construction  of  the  bond 
being  that  the  surety  should  not  be  liable  at  any  time  after 
the  principal  should  have  received  a  fresh  supply,  l^ing  at 
the  time  in  arrear  to  the  amount  of  £50.  The  learned  Re- 
coixler  reserved  the  point,  and  under  his  direction  a  verdict 
was  taken  for  the  plaintiffs  for  £50,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

In  Easter  Term,  Bovill  obtained  a  nde  nisi  accordingly, 
or  to  arrest  the  judgment. 

Martin,  Townsend,  and  Egerton  now  shewed  cause. — 
The  argument  for  the  defendant  will  be,  that  because  ale 
and  spirits  were  supplied  by  the  plaintiffs  to  Rowland  Jones 
aft:er  the  sum  of  £50  had  become  due  from  him,  and  before 
it  was  paid,  the  plaintiffs  are  not  entitled  to  recover  against 
the  surety.  But  the  parties  never  intended  so  to  limit  the 
Kabilitv.     The  true  construction  of  the  bond  and  condition 
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1846.  if  It  be  due  at  the  end  of  the  tenancy  7]  Construing  it  with 
the  other  parts  of  the  bond^  it  means  only  that  the  defend* 
ant  shall,  at  the  end  of  the  tenancy,  be  a  surety  for  payment 
for  goods  supplied  to  an  amount  not  exceeding  £50,  upon 
the  terms  of  the  condition,  u  e.  upon  the  terms  of  no  fresh 
supply  being  made  after  the  £50  is  due,  until  it  be  piud. 
The  recital  of  the  bond  shews,  that  the  course  of  dealing  to 
which  the  surety  agreed  was  that  no  fresh  credit  should  be 
taken  when  £50  was  due.  Rowland  Jones  was  *'  to  pay 
for  all  ale,  spirits,  and  wine  which  he  should  receive  from 
the  plaintiiFs,  to  the  amount  of  £50,  before  he  should  have 
a  fresh  supply  from  them  of  the  same,  and  so  should  continue 
to  do  to  the  end  of  the  tenancy ;  and  then,  when  he  ceases 
to  be  tenant,  the  surety  is  to  be  liable  for  such  sum,  not 
exceeding  £50,  which  B.  Jones  might  then  owe.  It  is  all 
one  stipulation,  subject  to  the  same  limitation.  It  is  said 
on  the  other  side,  that  this  is  a  provision  for  the  benefit  of 
the  plaintiffs ;  but  there  is  nothing  in  the  bond  which  com- 
pels them  to  make  any  supply  at  all.  The  words,  ''before 
he  should  have  a  fresh  supply,'^  could  only  be  inserted  to 
limit  the  liability  of  the  surety,  for  the  plaintiffs  could 
always  stop  the  supply  at  their  pleasure. — They  referred  to 
Bonsor  v.  Cox  (a),  Wliitcher  v.  HaU  (J),  HoU  v.  Had- 
ley  (c),  Dimmoch  v.  Sturla  {d)y  University  of  Cambridge  v. 
Baldunn  {e\  and  Evans  v.  Whyte  (f). 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  single  question  is,  what  is  the  meaning 
of  the  bond  and  condition ;  whether  it  was  intended  that 
the  surety  should  not  be  liable  at  all,  if  the  plaintiflb  should 
allow  the  debt  of  the  principal  to  exceed  £50,  or  whether 
those  terms  were  introduced  for  the  benefit  of  the  obligees, 
entitiing  them  to  sue  for  £50  before  a  fresh  supply  should 
be  made,  and  also  to  recover  £50  from  the  surety  at  the  end 

(a)  6  Beav.  110.  (d)  14  M.  &  W.  758. 

(6)  5  B.  &  C.  2G9.  («)  5  M.  &  W.  580. 

(c)  4  Bing.  54.  (/)  5  Bing.  485. 
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1846.         we  are  to  construe  according  to  the  ordinary  grammatical 

meaning  of  the  words,  not  making  any  difference  by  reason 

of  its  being  the  case  of  a  surety.     So  construing  it,  I  think 

the  defendant's  point  is  not  made  out.     If  the  meaning  of 

the  parties  were,  that  no  further  supply  was  to  take  place 

en  credit  after  the  principal's  debt  should  amount  to  £50, 

the  plaintiffs  would  be  unable  to  recover;  but  it  seems  to 

me  that  that  construction  is  not  the  correct  one,  but  the 

contrary ;  and  that  the  true  construction  is  that  which  has 

been  stated  by  the  Lord  Chief  Baron.     I  do  not  say  the 

question  is  not  open  to  doubt,  because  the  instrument  is 

not  very  accurately  worded.     The  recital  is  in  these  terms : 

[His  Lordship  read  it].     That  seems  to  have  been  framed 

on  the  supposition  that  there  was  an  obligation  on  the  part 

of  the  tenant  to  take  all  his  ale,  &a  from  the  plaintiffs,  and  a 

co-extensive  obligation  on  their  part  to  supply  all  those 

articles  to  him.     [His  Lordship  then  read  the  condition.} 

The  tenant  is  expressly  bound  to  pay  £50  as  soon  as  he 

becomes  indebted  to  that  amount ;  and  when  £50  is  not 

paid,  the  obligation  to  pay  arises  on  the  part  of  the  surety. 

The  other  words  are   intended  for  the  protection  of  the 

landlords,  by  not  making  it  incumbent  on  them  to  supply 

more  goods  under  such  circumstances.     Then,  at  the  end 

of  the  term,  when  there  could  be  no  longer  any  supply, 

there  is  an  absolute  imdertaking  to  pay  £60  if  it  be  then 

due.     These  are  the  words  of  the  defendant,  and  they  must 

receive  a  reasonable  construction.     If  the  parties  had  the 

meaning  that  is  contended  for  on  the  part  of  the  defendant, 

they  might  have   stipulated  expressly  that  the  plaintiffs 

should  not  supply  goods  on  credit,  if  the  principal  should 

make  default  in  payment  of  £50. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  clear, 
according  to  the  cases,  that  general  words  may  be  limited 
by  recitals,  and  made  particular.  That  is  the  principle; 
the  question  is  upon  its  aj)plication.      Here  the  general 
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1846^  made  deliverable  to  Brenchley  or  his  assignee  by  indorse- 
menty  on  payment  of  rent  and  charges  from  the  25th  of 
July.  Brenchley  forthwith  indorsed  and  sent  it  to  the  de- 
fendant The  defendant  kept  the  warrant  for  about  ten 
months,  and,  although  repeatedly  applied  to,  to  pay  the  price 
of  and  charges  on  the  goods,  he  did  not  do  so;  and  he 
refused  also  to  give  back  the  warrant,  saying  that  he  had 
sent  it  to  his  solicitor,  and  that  he  intended  to  defend  the 
action,  for  he  had  never  ordered  the  goods ;  and  adding, 
that  they  would  remain  for  the  present  in  bond. 

Upon  these  facts,  it  was  contended  for  the  defendant, 
that  there  was  no  evidence  of  the  delivery  and  acceptance  of 
the  goods,  sufficient  to  satisfy  the  Statute  of  Frauds.  The 
under-sheriff  left  the  question  to  the  jury,  whether  the 
defendant  had  accepted  and  received  the  goods;  stating 
that,  to  bring  the  case  within  the  statute,  it  must  be  an 
acceptance  with  the  intention  of  taking  possession  as  owner. 
The  jury  found  a  verdict  for  plaintiff,  damages  16/.  11^. 

In  Easter  Term,  Prentice  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  In  this  term 
(Nov.  3), 

ThomcLS  shewed  cause,  and  contended  that  there  had 
been  no  misdirection,  the  proper  question  having  been  left 
to  the  jury ;  and  that  the  detention  by  the  defendant  for 
so  long  a  period  of  the  delivery  warrant,  which  constituted 
the  title  to  the  goods,  and  his  declaring  that  the  goods 
should  remain  in  bond,  were  circumstances  that  fully  war- 
ranted the  jury  in  inferring  that  he  had  accepted  theoL 
He  cited  Seller  v.  Keeves  (a)  and  Bushel  v.  Wheeler  {b), 

Prenticey  in  support  of  the  rule. — There  has  been  no 
acceptance  and  receipt  of  the  goods  widiin  die  17th  section 
of  the  Statute  of  Frauds ,  for  the  defendant's  acceptance 

(a)  2  Esp.  508.  {h)  9  Jurist,  532. 


122  CASES   IN   THE   EXCHEQURR, 

1846.  Bentall  v.  Burn  (a)  is  directly  in  point.  It  was  there  held, 
that  a  vendee's  acceptance  of  a  delivery  order  of  the  Lon- 
don Dock  Company  was  not  an  acceptance  of  the  goods 
themselves,  within  the  Statute  of  Frauds. — He  also  referred 
to  Zwinger  v.  Samuda  (A). 

The  judgment  of  the  Court  (c)  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  argued  before  us,  in 
the  absence  of  the  Lord  Chief  Baron,  a  few  days  ago,  the 
only  point  we  wished  to  consider  was,  whether  there  was 
sufficient  evidence  of  the  acceptance  and  actual  receipt  of 
the  goods  to  satisfy  the  17  th  section  of  the  Statute  of 
Frauds.  The  evidence  as  to  this  part  of  the  case  was,  that, 
after  the  defendant  had  verbally  ordered  a  quantity  of  Eau 
de  Cologne,  and  at  the  price  of  more  than  £10,  from  the 
plaintiiTs  agent  in  London,  (the  plaintiff  residing  at  Co- 
logne), a  case  containing  the  quantity  ordered  was  received 
by  the  agent,  and  warehoused  by  him  with  a  wharfinger 
and  warehousekeeper,  who  gave  for  it  a  document,  dated 
the  21st  of  July,  which  is  called  a  warrant,  by  which  the 
case  was  made  deliverable  to  the  agent  or  his  assignee,  by 
indorsement,  on  payment  of  rent  and  charges  from  the  25th 
of  July,  and  the  agent  indorsed  it  to  the  defendant,  and 
sent  it  to  him.  This  warrant  the  defendant  kept  for  some 
months.  He  was  repeatedly  applied  to  for  the  charges  upon 
and  price  of  the  Eau  de  Cologne,  which  he  did  not  pay ;  nor 
did  he  return  the  warrant  when  asked  for  it,  but  stud  he 
had  sent  it  to  his  solicitor,  and  meant  to  defend  the  action,  as 
he  had  never  ordered  the  goods ;  and  he  further  said,  the 
goods  would  remain  at  present  in  bond. 

It  was  contended,  on  the  trial  before  the  under-sheriff, 
that  there  was  no  such  evidence  of  the  acceptance  and  receipt 
of  the  goods  as  to  bind  the  bargain.  The  under-sheriff  left 
the  question  of  receipt  and  acceptance  to  the  jury,  stating, 

(o)  3  B.  &  Cr.  423.  (c)  Parkcy  B.,  Aldersany  B., 

(h)  7  Taunt.  265.  and  Rolfe,  B. 
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184G. 

IfQ^^  19,  Woodcock  v.  Houldsworth. 

If  a  notice  of  AsSUMPSIT  by  indoreee  against  indoreer  of  a  bill  of 

diahonoar  of  a 

bill  of  exchange  exchaDge,  dated  9th  January,  1846^  drawn  by  J.  Sharp, 

the'hoiderin  payable  to  his  Order  two   months  after  date,   indorsed 

nSt  '""^ucUc^  ^y  ^™  *^  *®  defendant,  by  the  defendant  to  one  Wig- 

if,  through  gins,   and  by  Wiggins  to  the  plaintiff.     Plea,  that   the 

delay  of  the  defendant  had  no  due  notice  of  dishonour ;  and  issue  there- 

fi^'ot  2rfiiiLl  ^°-     ^^  ^^^  ^^  h^toT^  Pollock,  C.  B.,  at  the  sittings  in 

"*  s^^  w"*4V  London  after  last  term,  it  appeared,  that,  the  bill  having  be- 

the  pott-mark  come  due  on  the  12th  of  March,  notice  of  dishonour  was 

of  a  letter  be 
iren  in  eri- 


denoe,  it  ought 


sent  to  the  plaintiff  on  the  13tlL     A  witness  called  on  the 

to^proJX'  P*^  ^^  *^®  plaintiff  stated,  that  on  the  14th  of  March  he 
either  by  per-     put  into  the  post-office  a  letter  directed  to  the  def<^dant, 

■ons  firom  the 

post^ffice,  or  Containing  notice  of  dishonour  of  the  bill ;  but  he  admitted, 
are^'^e'habit  ^^  cross-examination,  that  on  a  former  occasion  he  had  kept 
of  receiTing       3  letter  in  his  pocket  for  a  considerable  time  instead  of 

letters  from  ^  ^ 

thatpoit-office.  posting  it  The  letter  in  question  was  called  for  and  pro- 
duced; it  bore  a  post-ofBce  mark  which  was  indistinct,  but 
which  the  defendant  contended  was  that  of  the  18th  of 
MarcL  It  was  urged  by  the  plaintiff's  counsel,  first,  that 
the  post-mark  ought,  under  these  circumstances,  to  be 
proved  by  the  postmaster,  or  some  person  connected  with 
the  post-office,  whose  mark  it  bore ;  and  fturther,  that  the 
post-mark  shewed  only  the  time  at  which  the  notice  of  dis- 
honour was  delivered  out  yrom  the  postpoffice  to  the  defend- 
ant, whereas  the  question  was,  when  it  was  posted  by  the 
plaintiff  The  Lord  Chief  Baron,  in  summing  up,  stated  that 
he  thought  it  was  not  necessary  that  the  post-mark  should 
be  proved  in  the  manner  contended  for  on  the  part  of  the 
plaintiff;  and  told  the  jury,  that  if  they  thought  the  post- 
mark on  the  letter  was  that  of  the  18th  of  March,  the  notice 
was  too  late,  and  the  defendant  was  entitled  to  the  verdict ; 
for  that  the  issue  was,  whether  the  defendant  received  the 
notice  in  due  time,  and  if  it  was  not  properly  dispatched  from 
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clear  misuuderstanding ;  for  that,  if  a  letter  conveying 
notice  of  dishonour  of  a  bill  of  exchange  were  put  into  the 
post-oflBce  in  time  to  be  delivered  on  the  proper  day  in  the 
ordinary  course  of  the  business  of  the  office,  but  from  some 
delay  in  the  office  it  did  not  reach  its  destination  until  a 
later  period,  the  tender  was  not  prejudiced  thereby :  Dohree 
V.  EcLShcood  (a), 

Parke,  B. — This  nde  must  be  absolute  for  a  new  trial. 
The  jury  should  have  been  asked  to  say  on  what  day  the 
letter  was  posted,  not  on  what  day  it  was  received.  No- 
tices of  dishonour  are  generally  put  into  the  post ;  when 
that  is  done,  although,  by  some  mistake  or  delay  at  the 
post-office,  the  letter  fails  to  reach  its  destination  in  proper 
time,  the  party  who  posted  it  ought  not  to  be  prejudiced ; 
he  has  done  all  that  was  usual  and  necessary,  and  he  does 
not  guarantee  the  certainty  or  correctness  of  the  post-office 
delivery. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  con- 
curred. 

Rule  absolute. 

(a)  3  C.  &  P.  250. 


Not.  21.  Barlow  v,  Browne. 

The  defendant,  UEBT  for  money  had  and  received.  Pleas,  1st,  nun- 
an  wJecutor  ^^  ^^^^  indebitatus ;  and  2ndly,  a  set-off  for  work  and  labour, 
wrote  to  a         and  issuc  thereon.     At  the  trial,  before  the  Secondary  of 

l^[atee  inform- 
ing him  of  his    London,  it  appeared  in  evidence,  that,  by  the  will  of  a  de- 

amoSatTand*     ccascd  person  of  the  name  of  Grantham,  the  sum  of  £130 

stating  that  he 

wonld  remit  it  in  any  way  the  legatee  might  suggest.  He  transacted  the  business  necessary  for 
the  transfer  of  the  legacy,  and  remitted  to  the  legatee  the  amount  of  the  legacy,  minus  a  sum 
deducted  for  expenses : — Held,  that  the  defendant  was  not  liable  to  the  legatee,  in  an  action  for 
money  had  and  received,  for  the  sum  so  deducted. 
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1846.  of  the  parties  entitled  to  it^  was  to  be  applied  in  re-pajment 
of  the  funeral  expenses  of  the  intestate's  widow^  which  had 
been  ptdd  hj  the  plaintiff,  and  promised  so  to  apply  it ;  and 
it  was  held  that  the  plaintiff  was  entitled  to  recover  it  in  an 
action  for  money  had  and  received. 

Parke,  B. — In  that  case  there  was  an  express  promise 
by  the  defendant  to  pay  the  money  over  to  the  plaintiff; 
here  there  is  not  the  least  pretence  to  say  that  the  defend- 
ant has  ever  agreed  to  hold  the  money  for  the  plaintiff: 
he  is  the  agent  of  the  executor,  not  of  the  pMntiff,  to  re- 
ceive the  money ;  nor  is  he  a  mere  stakeholder.  So  long 
as  the  money  is  in  his  hands,  it  is  in  the  hands  of  the  ex- 
ecutor. There  is  no  privity  whatever  between  him  and  the 
plaintiff. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolpe,  B.,  con- 
curred. 

Rule  absolute. 


Abv.  21. 

The  plaindffy  a 
Bbareholder  in 


Kearsley  V.  Cole. 

iVSSUMPSIT  for  money  paid,  for  interest,  and  on  an 

JTbMWM^oom.  *^<^^u^*  stated.  Pleas,  non-assumpsit  and  pajment,  on 
pany,  became,    which  issucs  were  joined. 

a  aorety  for 

adTancea  to  At  the  trial,  before  fVilUamg^  J.,  at  the  last  Spring  As- 

tbe'comp^yto  ^^^^^^  ^^  Chester,  it  appeared  that  the  action  was  brought 
l^^iS^Mt  ^  recover  the  sum  of  £500,  as  money  paid  by  the  plaintiff 
afterwards  eze-  in  discharge  of  his  liability  as  surety  for  tiie  defendant, 
podtioD-deed,  under  a  guarantee  dated  27th  of  April,  1836,  given  by  the 
^Jotiffi^      plaintiff  to  a  banking  co-partnership,  called  the  "Com- 

thelumking 

company  were  parties,  whereby  he  assigned  his  property  to  trustees  for  the  benefit  of  Ids  credi- 
tors; and  diis  deed  contained  a  stipulation  for  a  reserve  of  remedies  against  sureties  for  the  defend- 
ant. The  plaintiff  having  been  compelled  to  pay  the  debt  to  the  banking  company : — Held,  that 
he  was  entitled  to  recover  back  the  amount,  in  an  action  for  money  paid,  from  the  defendant.  . 
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HI46.^  plaintiff,  being  himself  a  partner  in  the  banking  company, 
oould  not,  by  payment  of  a  debt  due  to  himself  and  his  co- 
partners, raise  an  implied  promise  of  repayment  against  his 
prinoipaL  The  learned  Judge  reserved  both  points  for  the 
Ofttnion  of  the  Court,  and,  under  his  direction,  a  verdict  was 
found  for  the  plaintiff  for  the  amount  claimed,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  In  last 
Easter  Term, 

Martin  obtiuned  a  rule  nisi  accordingly ;  against  which, 
in  Trinity  Vacation  (June  26), 

Webby  (the  Attomey-General  with  him)  shewed  cause. — 
With  respect  to  the  latter  ground  on  which  this  rule  was 
granted,  it  is  plain  from  the  stat  1  &  2  Vict  c  96,  s.  1, 
that  the  plaintiff  is  not,  by  reason  of  his  being  a  share- 
holder in  tiie  banking  company,  precluded  from  recovering 
fiom  the  defendant  the  money  he  has  been  called  upon  to 
pay  as  his  surety.  That  statute  expressly  provides,  *^  that 
no  action  or  suit  (by  or  agwist  a  banking  co-partnership) 
shall  in  anywise  be  affected  or  defeated  by  reason  of  the 
plaintiffs  or  defendants,  or  any  of  them  respectively,  or  any 
other  person  in  whom  interest  may  be  averred,  or  who  may 
be  in  anywise  interested  or  concerned  in  such  actions,  beixq; 
or  having  been  a  member  of  such  co-partnerdiip ;  and  that 
all  such  actions,  suits,  and  proceedings,  shall  be  conducted 
and  have  effect  as  if  the  same  had  been  between  strangers.'' 
And  the  case  of  JSxparU  Davidson  (a)  is  an  authority  to 
shew  that  this  clause  applies  not  only  to  chdms  of  the  com- 
pany inter  se,  but  also  to  transactions  between  tiie  com- 
pany and  one  of  its  members  in  other  rights. 

Secondly,  a  creditor  who  executes  a  deed  of  composition 
may  lawfully  reserve  his  remedies  against  sureties  for  the 
debtor ;  and  a  surety  is  not  disdiarged,  if  it  be  stipulated 

(a)  1  Mont.p  Deaeon,  and  De  Gex,  048. 
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in  the  deed  of  composition  that  the  remedies  agsunst  him         1846. 
shall  be  reserved ;  especiidly  where*  as  in  the  present  case, 
the  surety  is  a  consenting  party  to  that  stipulation,  by  him* 
self  executing  the  deed.     This  is  established  by  numerous 
dednons.     It  was  expressly  so  held  by  Lord  Eldon  in  Ex 
parte  Carsiairt  (a),  and  in  Ex  parte  Glendinning  (A).      In 
the  latter  case  he  says,  **  If  a  man  by  deed  agree  to  give  his 
pindpal  debtor  time,  and  in  the  deed  expressly  stipulate 
for  the  reservation  of  all  Ins  reme^es  against  other  persons, 
they  shall  still  remain  liaUe,  notwithstanding  the  arrange- 
ment between  their  principal  and  the  creditor ;  but  if  the 
cre£tar  do  not  reserve  his  remedies,  the  deed  will  operate 
ssadisdiaige  to  the  sureties."  And  again,  **  Ever  since  Mn 
Bidiard  Burke's  oaee(c),  the  law  has  been  clearly  settled,  and 
it  is  now  perfectly  understood  that  unless  the  creditor  reserve 
his  remedies,  hedischaiges  the  surety  by  compounding  with 
the  principal;  and  the  reservation  must  be  upon  the  face  of 
the  instrument  by  which  the  parties  make  the  compromise.'* 
In  BakUbee  v.  StMe  (d),  the  same  learned  Judge  pro- 
pounded the  same  doctrine,  and  said  it  had  been  held  at 
kw  as  well  as  in  equity.    Ex  parte  Qifford{e)  is  to  the 
Mme  effect;  and  in  Camper  v.  Smith  (/),  this  Court  recog- 
nised the  authmity  of  those  cases.     That  was  an  action  of 
asBumpat  on  a  guarantee  given  to  the  plaintiff  for  goods 
flopplied  by  them  to  one  Green,  which  provided  that  the 
pkintiffB  were  to  have  liberty  to  hold  over  or  renew  bills, 
ootes^  fcc,  given  by  Green,  and  to  grant  to  Green,  and  the 
perscms  liable  on  such  biUs,  &c,  any  indulgence,  and  to 
oompoand  wil^  them  or  him  respectively,  as  the  phuntiifs 
mi^t  think  fit,  without  the  same  discharging  or  in  any 
msnner  aflbcting  the  liability  of  the  defendant  by  virtue  of 


(a)  Buck's  B.  C.  660.  {d)  18  Ves.  20. 

{h)  Id.  517.  («)  6  Ves.  805. 

{c)  Cited  in   Enplitth  v.  Dor-  (/)  4  M.  &  W.5I9. 

^,2Bos.&F.0lI 
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1S46.  the  guarantee:  and  it  was  held  that,  nnder  the  express 
terms  of  this  agreement,  the  security  was  not  discharged  by 
the  subsequent  release  of  the  principal  debtor  by  a  compo- 
idtion  deed,  without  the  privity  of  the  defendant,  and  with- 
out notice.  That  case  is  stronger  than  the  present,  because 
here  the  plaintiff,  the  surety,  was  a  consenting  party  to  the 
composition  deed  itself. 

Martin  an^  E.  V.  WilUams^  in  support  of  the  rule. — 
Firsts  where  a  creditor  enters  into  a  deed  of  composition 
with  his  debtor,  he  loses  his  remedy  against  a  surety  for 
the  debtor,  unless  it  be  expressly  reserved  with  the  consent 
of  the  surety  as  such.  Now  in  this  case,  although  the 
pbdntiff,  the  surety,  executed  the  deed,  he  did  so  merely  as 
a  creditor  of  the  defendant  in  respect  of  other  transactions, 
and  no  express  consent  by  him,  as  surety,  to  the  reserve  of 
remedies  against  him  on  the  guarantee,  appears  in  the  case. 
There  are  two  grounds  upon  which  the  discharge  of  a 
surety,  by  a  deed  of  composition  with  his  principal,  is 
founded ;  firsts  that  thereby  the  situation  of  the  surety  is 
altered,  and  he  is  placed  in  a  position  in  which  he  never 
contracted  to  be  placed ;  and  secondly,  that  the  continuance 
of  the  surety's  liability  would  be  a  fraud  upon  the  principal, 
by  rendering  him  liable  over  to  the  surety,  notwithstanding 
his  release  by  the  creditor :  Ex  parte  Gijffbrdy  Ex  parte 
Glendinninfff  BouUbee  v.  Stubbs,  Nisbet  v.  Smith  {a\  Ex 
parte  WUson  (b).  These  grounds  equally  apply,  although 
the  creditor  have  made  a  secret  agreement  with  the  debtor 
that  his  remedies  shall  be  reserved  against  the  surety.  But, 
secondly,  even  where  a  surety,  who  would  otherwise  be 
discharged,  assents  to  a  composition  deed  containing  such  a 
reservation,  he  cannot  have  recourse  over  to  the  principal 
debtor;  for  although  he  agrees  to  the  composition  deed,  he 
agrees  to  it  without  right  of  suit  against   the   principal 

(a)  2  Bro.  Ch.  C.  579.  (6)  11  Vcs.  412. 
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^^^'  ^  Parke^  B. — This  was  an  action  for  money  paid  by  the 

plaintiff  for  the  use  of  the  defendant,  which  was  tried  be* 
fore  my  late  Brother  Williams,  at  Chester,  at  the  last 
Spring  Assizes.  The  plaintiff  recovered  a  verdict  for  £600 
and  upwards,  since  reduced  to  50721  13««  A  rule  nisi  was 
granted  on  a  point  reserved*  The  case  was  fully  argued 
afler  last  Term,  by  Mr.  Webby  and  the  present  Mr.  Jus* 
tice  WiUiams,  and  we,  who  heard  the  argument,  are  (rf* 
opinion  that  the  rule  ought  to  be  discharged* 

The  plaintiff  was  surety  for  the  defendant  to  the  Commer- 
dal  Bank  of  England,  by  a  guarantee  of  £500.  The  defend- 
ant failed,and  a  deed  of  composition  was  entered  into  between 
the  creditors  of  the  defendant,  including  the  bank,  certain 
trustees,  and  the  defendant.  The  deed  was  executed  in  Au- 
gust, 1839,  and  it  contuns,  among  other  provisions,  afler  an 
assignment  of  the  defendant's  estate  and  effects  to  trustees^ 
a  covenant  on  the  part  of  each  creditor  with  the  defendant, 
not  to  sue  him  by  reason  of  any  debts  then  owing  from  him ; 
and  if  such  creditor  should  do  so,  that  the  defendant  might 
plead  the  indenture  as  a  general  release ;  with  a  proviso, 
that,  notwithstanding  anything  therein  contained,  any  cre« 
ditor  who  had  a  lien  or  security  might  execute  the  deed, 
without  prejudice  to  it,  or  to  the  claim  of  any  surety  for  the 
defendant.  The  bank  executed  the  deed,  and  aflerwards 
called  on  the  plaintiff  to  pay  the  amount  under  his  guarantee. 
He  did  so,  and  then  sued  the  defendant  in  this  action  for 
money  paid.  It  appeared  that  the  plaintiff  was  a  shareholder 
in  the  bank  at  the  time  he  gave  his  guarantee,  and  since. 
.  On  the  part  of  the  defendant  it  was  contended,  that 
the  plaintiff  paid  in  his  own  wrong,  because  he  had  a 
good  defence  to  an  action  by  the  bank,  on  two  grounds ; 
first,  that  he  was  a  partner  in  the  banking  company,  and 
could  not  be  sued  by  them  on  his  guarantee ;  secondly, 
that  he  was  discharged  by  the  effect  of  the  composition 
deed.  As  to  the  first  objection,  the  statute  of  the  1  &  2 
Vict,  c  96,  is  an  answer,  and  the  statute  was  acted  upon  in 
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1846.  eupported  by  those  and  the  following  cases :  Ex  parte  Gkn^ 
dinning f  NichoU  ▼•  Narris,  Smith  v.  Winter  (a),  and  others. 
This  point  must,  therefore,  be  considered  as  settled.  Some 
remarks  have,  indeed,  been  made  by  Lord  Denman,  in  the 
case  of  Nicholson  v.  Revitt  (&),  on  the  doctrine  of  Lord  EUan 
in  Ex  parte  Clifford^  throwing  doubt  on  its  correctness,  on 
the  supposition  that  Lord  Eldon  had  held  that  a  creditor 
could  release  one  j(Hnt  and  several  debtor,  and  hold  another 
liable  by  a  reserve  of  remedies;  which  would  certainly 
be  against  the  decision  in  Cheetham  v.  Ward  (c),  unless  the 
instrument  of  release  could,  by  reason  of  the  context,  be 
construed  to  be  a  covenant  not  to  sue,  as  it  was  in  the 
case  of  Solly  v.  Forbes  (d).  But  we  consider  it  clear  that 
Lord  Eldan  meant  only  to  apply  the  doctrine  to  cases  where 
there  was  no  release^  but  a  composition,  or  giving  time, 
not  amounting  to  a  release^  which  b  the  present  case ;  and 
with  reference  to  it,  the  rule  laid  down  by  Lord  Eldon  is 
not  impeached  by  Lord  DenmaiCs  remarks.  The  only 
questton,  then,  in  this  case  is,  what  is  the  effect  of  the  ad- 
dition of  the  consent  of  the  surety  ?  That  such  a  consent 
would  not  have  the  effect  of  discharging  the  surety  as  to 
the  creditor,  is  clear ;  on  the  contrary,  it  affords  an  addi- 
tional reason  against  the  discharge.  But  the  ground  on 
'which  it  is  alleged  to  affect  the  plaintiff's  case  is,  that  it 
puts  the  surety  in  the  same  situation  as  if  he  had  applied  to 
a  court  of  equity  to  sue  in  the  place  of  the  creditor,  and 
had  been  permitted  to  use  his  name,  upon  payment  of  tiie 
debt  into  court  \  in  which  case  it  is  said  he  would  not  have 
been  allowed  aflerwards  to  recover  over  against  the  princi* 
pal,  as  suggested  in  the  note,  said  to  have  been  written  by 
Mr.  Justice  Holroyd^  to  Lewis  v.  Jones.  Supposing  that  a 
court  of  equity  would  so  deal  with  a  case  before  it,  on  which 
we  can  offer  no  opinion,  it  is  enough  to  say  that  we  do  not 
think  that  such  an  effect  can  be  attributed  to  the  act  of 

(a)  4  M.  &  W.  664.  (c)  1  Bos.  &  P.  630. 

(h)  4  Ad.  &  E.  675.  (rf)  2  Brod.  &  B.  38. 
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1846.  Ltishy  conti*^ — The  plea  cannot  be  treated  as  a  nullity ; 

it  is  merely  demurrable.  In  Hughes  v.  Pool  (a)^  where  the 
phdntiff  signed  judgment  on  the  ground  that  the  defendant 
(who  was  under  terms  to  plead  issuably)  had  not  pleaded  to 
the  count  on  the  account  stated,  the  Court  set  aside  the 
judgment  on  terms.  Here  the  plea,  professing  to  answer 
the  whole  declaration,  is  in  refdity  an  answer  to  part  only. 
That  renders  it  bad  on  special  demurrer,  but  does  not  en- 
title the  plaintiff  to  sign  judgment :  Putney  v.  Swann  (A), 
Cmaper  v.  Jones  (c).  \_Parkey  B. — Suppose  the  converse  of 
this  case,  that  the  defendant  had  pleaded  non  assumpsit  to 
the  whole  declaration,  that  would  only  be  ground  of  de- 
murrer.] 

Secondly,  the  plaintiff  cannot  amend  his  judgment,  for  he 
cannot  sign  sl  partial  judgment :  Wood  v.  Farr{d\  fVorley 
V.  Harrison  (e). 

Temple,  in  support  of  his  rule,  cited  Fraser  v.  Newton  {f\ 
in  which,  under  similar  (urcumstances,  it  was  held  that  the 
pkdntiff  *s  course  was  to  sign  judgment  on  the  count  on  the 
bill  of  exchange,  and  enter  a  nolle  prosequi  on  the  other 
countd  of  the  declaration.  He  referred  also  to  SeweU  v. 
Dale  (<7> 

Lush  suggested  that  the  cases  of  Wood  y,  JPorr,  and 
Worley  v.  Harrison,  were  not  cited  in  Fraser  v.  Newton. 

Pollock,  C.  B. — Without  going  through  all  the  cases 
that  have  been  cited,  it  is  sufficient  to  say  that  we  think 
the  rule  for  setting  aside  the  judgment  must  be  made  abso- 
lute.   In  substance  this  is  the  case  of  a  plea  professing  to 


(a)  6  Man.  &  G.  271.  (e)  3  Ad.  &  £.  660. 

(6)  2  M.  &  W.  72.  (/)  8  Dowl.  P.  C.  773. 

(c)  4  Dowl.  P.  C.  691.  (g)  Id.  300. 

(d)  6  Bing.  N.  C.  247. 
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and  costs  as  between  attorney  and  client.     The  entry  or 
NswTON      incipitur  of  the  judgment  was  in  the  following  form : — 

The  G»AND        "  In  the  Exchequer  of  Pleas.  "  Judfiment  on  poetea 

Junction  *  o  x- 

Railway  Co.  for  £1000. 


The  6th  of  February,  a.  d.  1846. 

Lancashire,  (to  wit.)    William  Edward  Newton^  the 

plaintiff  in  this  suit,  complains  of  the  Ghrand  Jimction  Rail* 

way  Company,  the  defendants  in  this  suit,  who  have  been 

summoned  to  answer  the  pl^tiff  in  an  action  on  the  case. 

For  that  whereas  &c. 

^^  Judgment  signed  6th  February,  1846. 

**  Costs  £1322  13*. 

"  Walker." 

The  words  ^^  Judgment  signed  6th  February,  1846  ;  costs 

£ "  were  written  by  the  Clerk  of  the  Judgments,  when 

the  judgment  was  signed,  on  the  6th  February;  the  amount 
of  the  costs  was  filled  in  by  the  Master  on  the  13th  of  May, 
after  the  taxation.  The  entry  in  the  judgment^book,  at 
the  Exchequer  of  Pleas  Office,  of  the  signing  of  the  judg- 
ment, was  as  follows : — 


«  6th  February,  1846. 

f  William  Edw.  Newton 
affainst 
The  Grand  Junction 
Bailway  Company. 


*'  Lancashire — Verdict 

i 

Case 


Baxendale 
&Co. 


''  Damages  £1000. 
"Costs  £1322  13*." 

The  pbdntiff,  in  addition  to  the  damages  and  costs,  clumed 
the  sum  of  16L  7*.,  for  interest  at  four  per  cent,  firom  the 
6th  of  February  to  the  13th  of  May.  The  defendants  re- 
fused to  pay  this  sum,  and  a  fieri  facias  issued  against  them, 
whereupon  they  applied  for  and  obtained  the  present  rule. 

Li  Trinity  Term  (June  10), 

Martin  shewed  cause. — The  judgment  was  signed  in  tliis 
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case  on  the  6th  of  February,  when  the  entry  of  the  incipi-      ^1846.  ^ 
tor  was  made  by  the  officer,  and  that  is  the  date  from  which       Nbwton 
mterest  is  payable  under  the  1  &  2  Vict.  c.  110,  s.  17,     The  Grand 
wldch  enacts,  that  every  judgment  debt  shall  carry  interest    W?^***^®  n 
at  the  rate  of  four  per  cent,  per  annum  *^from  the  time  of 
entering  up  the  judgment^    At  common  kw,  all  judgments 
lelsted  to  the  first  day  of  the  term  in  or  after  which  the 
jadgment  was  given,  and  the  actual  day  of  signing  the  judg- 
ment was  immateriaL     But  by  the  13th  and  14th  sections 
of  the  Statute  of  Frauds,  the  officer  was  directed  to  enter 
on  the  margent  of  the  roll  the  day  of  signing  judgment, 
which  is,  as  against  bonft  fide  purchasers,  to  be  considered 
the  date  of  the  judgment.     And  now,  by  the  general  rule 
of  Hilary  Term,  4  Will.  4,  s.  3,  it  is  directed  that  **  all 
JQdgmentsi,  whether  interlocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed^  and  shall  not  have  relation  to 
any  other  day.     Then  came  the  stat.  1  &  2  Vict.  c.  110, 
B.  17,  giving  interest  from  the  time  of  entering  up  the  judg- 
ment.    Now  entering  up  and  W^?;?^  judgment  are  synony- 
mous.    l^PoBocky  C.  B. — How  can  interest  run  before  the 
party  knows  what  he  has  to  pay  ?]     The  delay  is  the  act 
of  the  Court,  and  ought  not  to  prejudice  the  suitor,  who 
was  entitled  to  his  debt  and  costs  from  the  earlier  date. 
The  loss  occasioned  by  the  delay  ought  to  fall  on  the  party 
who  is  in  the  wrong.     [Aldersony  B. — I  have  no  doubt  as 
to  that  part  of  the  rule  which  seeks  to  alter  the  date  of  the 
judgment ;  that  would  alter  the  date  from  which  the  lands 
would  be  bound*     Then,  as  to  the  interest,  there  is  an  un- 
certain amount,  which  is  in  the  wrong  iK>cket,  and  is  there 
bearing  interest ;  I  see  no  injustice  in  saying,  that  as  soon 
as  it  is  reduced  to  certainty,  that  interest  should  be  paid. 
Whatever  be  the    sum,  it  is  fructifying  in  the    wrong 
pocket-]     The  case  of  Fisher  v.  Dudding  (a)  is  an  express 

(a)  3  Scott,  N.  R.  516;  0  Dowl.  P.  C.  872. 
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^  1846.^  authority  upon  this  point  for  the  plaintiff.  Peirce  v. 
Nkwtom  Deny  (d)  vfiH  be  relied  upon  for  the  defendant.  That 
The  Grand  ^^^^^  decided^  that  the  entry  of  judgment  is  not^nal  until 
JuNCTioK  ijjg  taxation  of  costs.  The  facts  were,  that  the  pluntiff, 
having  obtained  a  verdict  in  July  1841,  entered  up  judg- 
ment on  the  postea  on  the  13th  of  December,  1841,  dating 
the  entry  as  of  that  day.  On  the  1st  of  February,  1842, 
he  taxed  his  costs,  and  entered  up  judgment  on  the  roll  as 
of  the  13th  of  December,  1841.  Between  the  13th  of  De* 
cember,  1841,  and  the  1st  of  February,  1842,  the  defend- 
ant died.  His  executors  brought  a  writ  of  error,  and  the 
Court,  at  their  instance,  ordered  the  date  of  the  judgment 
to  be  altered  from  the  13th  of  December  to  the  1st  of  Fe* 
bruary  following ;  holding,  as  it  seems,  that  for  the  purpose 
of  fixing  executors,  the  interest  should  run  only  from  the 
time  of  the  taxation  of  costs*  But  the  legislature  has  ex* 
pressly  declared  that  the  losing  party  shall  pay  interest 
from  the  time  when  judgment  is  entered  up ;  that  is,  from 
the  time  when  the  judgment  is  obtained,  and  the  entry  of 
it  is  made  by  the  proper  officer ;  and  it  matters  not  tha|;  the 
amount  upon  which  the  interest  is  to  be  calculated  is  not 
ascertiuned  until  afterwards. 

JerviSy  in  support  of  the  rule. — Judgment  cannot  be  said, 
for  this  purpose,  to  have  been  entered  up,  until  the  taxa- 
tion of  costs  has  been  completed,  and  the  Master's  alloca- 
tur given  for  the  amount  ascertained  thereby.  In  effect, 
the  Court  takes  time  to  say  what  the  costs  shall  be,  instead 
of  giving  them  in  a  lumping  sum,  as  they  used  to  do.  The 
words  used  in  the  Statute  of  Frauds  are,  *^  signing  judg- 
ment;'' but  in  the  statute  of  Victoria,  *^  entering  t(p  judg- 
ment." In  the  Common  Pleas,  the  incipitur  is  dated  after 
the  taxation  of  costs:  in  the  Queen's  Bench  the  incipitur 
is  contemporaneous  with  the  taxation,  and  the  judgment 

(a)  4  Q.  B.  035. 
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paper  is  not  given  out  to  the  party  antil  he  brings  back  the 
postea  and  allocatur.     FUher  v.  Dudding  is  not  precisely 
in  point ;  there  was  an  amended  taxation,  and  the  question 
was,  whether  the  costs,  as  increased  upon  the  review  of  the 
taxatioo,  could  have  reference  to   the  original  taxation, 
which  dearly  was  before  the  signing  of  judgment,  inasmuch 
as  in  that  court  the  allocatur  precedes  the  indpitur.     The 
case  ot  Peirce  v.  Deny  was  fully  argued  and  considered, 
and  is  a  direct  authority  for  the  defendants.     If  judgment 
be  held  for  this  purpose  to  be  entered  up  before  the  costs 
Me  taxed,  the  party  liable  to  pay  costs  can  never  pay  them, 
sod  thereby  save  the  interest.     Butler  v.  Bulkeky  {a)  also 
shews  that  the  judgment  is  not  final  on  the  officer's  mark- 
ing the  record,  but  on  his  completing  the  taxation  of  costs. 
The  plidntiff  here  did  not  waive  his  costs,  and  therefore 
was  not  in  a  condition  to  enter  up  his  judgment  until  the 
13th  of  May.— He  cited  Archb.  Pract   490  (6th  ed.), 
Blachbum  y,Kymer{b\  and  Helie  v.  Baker  {c). 


1846. 


NlWTON 
V. 

The  Grand 

Junction 

Railway  Co. 


Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P0LLOCK9  C.  B«-^The  question  in  this  case  was,  from 
wbat  time  interest  is  to  be  calculated,  in  reference  to  the 
agning  of  judgment ;  the  statute  ^ving  interest  '*  from  the 
time  of  Altering  up  the  judgment''  The  question  is, 
whether  interest  is  to  run  from  the  first  act  done  for  tliat 
purpose,  or  from  the  time  of  perfecting  the  judgment,  after 
the  taxation  of  costs.  The  case  of  Fuller  v.  Duddinff,  de- 
cided by  the  whole  Court  of  Common  Pleas,  is  directly  in 
point:  the  question  was  precisely  the  same  as  in  the  pre- 
sent case,  and  there  is  no  difference  in  point  of  fact  l)et  ween 


(s)  1  Bing.  2dS;  8  Moore,  104. 

(c)  1  Sid.  d85. 


(b)  5  Taunt.  G52. 
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them.  AU  the  Court  are  of  opinion  that  interest  is  to  be 
calculated  from  the  time  of  the  entry  of  the  inoipitor.  We 
think,  not  only  that  we  are  bound  by  that  decLdon  of  the 
JU^l^yCo.  Court  of  Common  Pleas,  but  Aat  it  kys  down  the  proper 
rule.  The  giving  of  interest  is  not  by  way  of  a  penalty, 
but  is  merely  doing  the  plaintiff  full  justice,  by  having  his 
debt  with  all  the  advantages  properly  belonging  to  it.  It 
is  in  truth  a  compensation  for  delay.  If  loss  accrues  fit>m 
that,  it  should  rather  fall  on  the  defendants,  who  are  in  the 
wrong,  than  on  the  plaintiff.  At  any  rate,  we  are  quite 
satisfied  with  the  judgment  of  the  Court  of  Common  Pleas. 

Rule  discharged,  with  costs. 


Where,  in  an 
action  of  debt 
fbr  work  and 
labour,  the 
plaintur  ob- 
tained a  Ter- 
diet,  but  the 
Court  granted 
a  new  trial,  on 
the  ground  that 
he  ought  to 
haye  dndared 
ipeciallj,  and 
he  thereupon, 
without  dUi- 
continuing  that 
action,  brought 
another  fbr 
the  same  cause 
in  assumpsit, 
declaring  spe- 
cially; Uie 
Court  stayed 
tiie  proceedings 
in  the  latter 
action  until  the 
former  was  dis- 


Haiqh  r.  Paris. 

X  HE  plaintiff  in  this  case  had  sued  the  defendant  in  an 
action  of  debt,  for  work  and  labour,  but,  on  the  trial  before 
the  undersheriff  of  Middlesex,  failed  to  prove  that  any 
work  had  actually  been  done  by  him ;  and  on  the  discus- 
sion of  a  rule  upon  leave  reserved  by  the  undersheriff  to 
enter  a  nonsuit,  this  Court  made  the  rule  absolute  for  a 
new  trial,  holding  that  the  plaintiff  ought  to  have  deckred 
specially.  The  plaintiff,  however,  instead  of  taking  the 
cause  down  again  for  trial,  commenced  a  fresh  action  in 
form&  pauperis  in  assumpsit,  declaring  on  a  special  con- 
tract. The  defendant  thereupon  obtained  a  rule,  caUin^ 
upon  the  plaintiff  to  shew  cause  why  the  proceedings  r 
this  action  should  not  be  stayed  until  the  former  actic 
for  the  same  claim  should  be  disposed  of. 

77iomas  shewed  cause. — There  is  no  ground  for 
rule.     The  plaintiff  has  brought  a  fresh  suit,  not  in  deb 
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work  and  labour,  bnt  in  assumpsity  upon  a  special  contract.         1846. 
That  18  an  entirely  different  cause  of  action.     The  defend- 
ant mi^t,  if  he  thought  fit,  have  taken  down  the  first  ac- 
tion by  proviso. 

Greenwood^  contriL — These  actions  are,  as  it  is  admitted, 
both  founded  upon  the  same  subject-matter;  and  the  mere 
drcomstance  of  the  form  of  action  being  varied  can  make 
no  £&rence.  The  plaintiff  ought  to  have  discontinued 
file  first  action  before  he  brought  a  new  one,  and  upon  that 

&continuance  the  defendant  would  have  had  his  costs. 

He  dted  Lush's  Practice,  796 ;  Weston  v.  Withers  (a) ;  and 

Doe  d.  Church  v.  Barclay  (b). 

BoLFB,  B.  (c). — This  rule  must  be  absolute,  to  stay  the 
proceedings  in  the  second  action  until  the  first  has  been 
discontinued  or  otherwise  determined.  In  T^rustotit  d* 
Park  V.  Jhntbksome  (d)^  the  Court  of  Queen's  Bench 
stayed  proceedings  in  an  ejectment  brought  in  that  courts 
until  the  plaintiff  discontinued  another  action  brought  pre- 
vionaly  on  the  same  titie,  and  for  the  same  lands,  in  the 
Conmion  Pleas.  Here  it  is  not  denied  that  both  tiie 
actions  have  been  in  fact  brought  for  the  same  subject- 
matter. 

Bule  absoluta 


(a)  2  T.  R.  511.  (e)  Sitting  alone. 

(6)  15  East,  233.  (d)  Andr.  2d7. 
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jVbr,  24.  Druby  V.  Macaulay. 

The  foUowing  ASSUMPSIT. — The  declaration  stated,  that  heretofore, 

^5^0^10  hKB*  ^  ^'^*»  ^^  ^^«  ^^®  ^'  Vaughan  and  one  T.  Vaughan  made 

A  promissory  their  promissorj  note  in  writing,  and  thereby  jointly  and 

▼.  Vaughan.  In  severally   promised    to    pay   to  the  plaintiff  on  demand 

w.  Drurynot  ^3/.  17 s.  6d.y  with  interest;  that  the  plaintiff  aflerwards, 

tbeTprocwdl'^'  to  Wit,  &c.  &C.,  Commenced   two   several  actions  against 

ings  in  the  the  Said  J.  Vauffhan  and  T.  Vauffhan,  for  the  recovery  of 

above  actions^ 

I  hereby  under-  26L  1^.,  the  balance  duc  from  them  to  the  plaintiff  of  the 
said  w.  Drury  ^i^d  sum  of  43^  17$,  6d.  in  the  said  promissory  note  men- 
Sim  L'^s'f  ^^  tioned ;  and  that,  in  consideration  of  the  premises,  and  that 
every  quarter  the  plaintiff,  at  the  request  of  the  defendant,  would  forbear 

of  a  year  from 

this  day,  until  any  further  proceedings  in  the  said  actions,  the  defendant, 

the  principal  ^  ^^^»  ^^  ^®  30th  day  of  July,  1842,  promised  to  pay  the 

fr!^°^'^^'^**j*  P'^^^^  ^^^  8^°^  o^  3/.  5^.  per  quarter  of  a  year  from  the 

&  T.  Vaughan  said  30th  day  of  July,  1842,  until  the  whole  of  the  said  sum 

26/.  i«.,  with'  of  2621  Is.y  with  interest,  should  be  fully  paid  and  satisfied ; 

bepald^nr**'  *^®  ^™*  ^^  ^^^^  quarterly  payments  to  become  due  on  the 

Mtisfied;  the  30th  day  of  October  then  next:  it  being  at  the  time  of  the 

first  of  such  .       •'  .  .  ^  .     , 

quarteriy  pay-  making  of  the  said  promise  agreed  by  the  plaintiff  and  the 

come  due  on  defendant,  that  the  said  promise  of  the  defendant  was  not  to 

o^b***  °^  t  ^  ^  release  or  discharge  of  the  said  promissory  note,  but  to 

It  is  understood  be  an  additional  security  to  the  plaintiff  for  the  said  sum  of 

taking  is  not  ^6/.  !«.,  and  interest.     The  declaration  then  averred,  that 

or  disdum^f  ^^^  plaintiff  did  forbear  any  further  proceedings   in   the 

ti^e  note  signed  gaid  actions,  and  alleged  as  a  breach  the  non-payment  by 

by  Messrs* 

Vaughan  to  the  the  defendant  of  the  26/,  1*.,  or  any.  part  thereof.     There 

on  &c.,  but  as '  ^'^  ^^  ^  count  on  an  accoimt  stated. 

SS^i'for'the       ^^^'  "^'^  assumpsit. 

above-men-  At  the  trial,   before  the  under-sheriff  of  Shropshire, 

now  due  on     '  the   plaintiff  put  in    evidence   the    following    document, 

the  interest/'  signed  by  the  defendant,  and  stamped  with  an  agreement 

stamp :  — 


V, 

Macaulay» 
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1846.         promissory  note :  ''  On  demand  I  promise  to  pay  to  W. 

D&u&T  Shenton  £50^  in  consideration  of  foregoing  and  forbearing 
an  action  in  the  Queen's  Bench  for  damages  ascertained  by 
consent  to  amount  to  that  sum,  by  reason  of  the  injury  sus- 
tained by  his  wife  in  respect  of  my  liability  for  non-repair 
of  a  footway."  The  ground  of  that  decision  was,  that  the 
instrument  appeared  to  be  made  on  an  executed,  and  not  an 
executory,  consideration ;  and  the  same  reason  appliea  here. 

JPhipsoHf  contrd,  was  stopped  by  the  Court 

Parke,  B. — This  rule  must  be  absolute.  The  instru- 
ment in  question  is,  by  the  express  terms  of  it,  to  be  deemed 
an  additional  security  for  the  balance  due  upon  the  note* 
No  money  is  secured  by  it  which  is  payable  at  all  eyents, 
and  consequently  it  is  not  a  promissory  note. 

Aldebson,  B. — This  document  is  not  a  promissory  note. 
It  is  not  certain  that  any  money  will  be  pud  by  virtue  of 
it.  If  the  plaintiff  does  not  forbear  proceedings  against 
the  Vaughans,  none  will  be  paid. 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  absolute. 
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1840. 

VACATION  SITTINGS  AFTER  MICHAELMAS 

TERM. 


Woods  v.  DcRftANT.  iVbr.  27. 

IRESPASS  for  breaking  and  entering  the  plaintiff's  TrespMsfor 
dwdHng-house,  locking,  fastening,  and  bolting  the  doors  of  enten'^  plain, 
the  said  dwelling-house,  ejecting,  expelling,  putting  out,  ^J^f 7^ki^' 
and  removing  the  plaintiff  from  the  possession,  use,  occupa-  **>«  doon,  and 
tion,  and  enjoyment  thereof,  and  keeping  him  so  ejected,  plaintiff.  Plea, 
&c  till  the  commencement  of  the  suit^,  and  during  that  theSn^Mes 
time,  to  wit,  on  &c.,  sdzing  and  taking  certain  specified  !i^^*^J^' 
goods  of  the  plaintiff,  and  carrying  away  and  converting  » diitreM  for 

rentf  aUegioff 

lod  dispoong  thereof  to  defendants  own  use ;  by  means  of  that  defendant; 

which  premises  the  plaintiff  was  deprived  of  the  use  and  p^^  i^ 

benefit  of  his  dwelUng-house,  and  was  prevented  from  ^dwdiing- 

cuiying  on  his  trade  and  business  of  a  brewer  therein*  and  in  order 

Second  plea  (a),  (except  as  to  ejecting,  expelling,  &c  the  pound  and  keep 

[Jaintiff  from  the  possession  &c.,  and  keeping  and  con-  J^ked^Id^^ 

tinuing  him  so  expelled  &c,  as  in  the  declaration  alleged),  ^utened  ^e 

doors  of  the 

that  the  plaintiff,  before  and  at  the  times  when  &c.,  held,  dweUing- 
occupied,   &c.,  and  enjoyed  the  s^d  dwelling-house   in  ^^^^ 

caused  the 
^ods  to  be  dulj  appraised  tnd  dnlysoldinsatisfoetkmof  the  rent  and  costs  of  distress  and  sale. 
Keplication,  that  defendant  broke  &c.  the  house,  locked  the  doors,  and  seised,  took,  and  con- 
^«tid  the  gooda  of  his  own  wrong  and  for  amotker  and  diferwni  purpot9  than  that  mentioned 
is  the  plea,  t.  e.  for  the  purpose  of  ejecting  &c.  the  plaintiff  from  the  possession  of  the  dwelU 
liig-hoaae,  concluding  with  a  verification.  Demurrer.  Setnble,  that  the  replication  was  bad 
for  not  traversing  defendant's  entry  for  the  purpose  of  distraining,  and  conduding  to  the 
covDtrj,  instfaid  (^  raising  an  immaterial  issue  on  tne  intention  of  the  defendant  in  entering. 

SrmSle,  also,  that  the  plea  need  not  aver  notice  ol  the  distress,  with  the  canse  of  the  taking, 
to  have  been  given  according  to  2  WiU.  &  Marj,  sess.  1,  c.  5,  s.  1,  and  that  the  plea,  having 
pcrfectlj  answered  the  seixure,  was  not  rendered  bad  in  substance  by  going  on  unnecessarily  to 
iBiver  matters  of  mere  aggravation  laid  in  the  declaration,  vis.  the  conversion  of  plaintiff  s 
goods. 

Heii,  that  the  plea  ahould  have  shewn  that  the  house,  or  that  part  of  it  of  which  the  doors 
*Qe  k>dud,  was  the  most  fit  and  convenient  place  for  securing  the  distress,  or  the  tenant  might 
^  impn^ierly  kept  out  of  possession. 

(a)  The  other  pleaa  were,  firsts  mentnin;  fifthly,  to  seizing  and 

Not  gaihy ;  thirdly,To  the  break-  taking  the  goods,  &c,  that  they 

i^  and  altering,  that  the  dwell-  were  not  plaintiff's;  sixthly,  leave 

bg-honae  was    not  plaintiff's ;  and  license. 
'mtUy,  To  same,  lihenim  tene« 
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1846. 

M'OODS 

r. 

DUBJIANT. 


which  &c.,  as  tenant  thereof  to  the  defendant  (a),  by  virtue 
of  a  certain  demise  thereof  made  by  the  defendant  to  the 
plaintiff  for  the  term  of  one  year  from  the  29th  of  Sep- 
tember, 1840,  and  then  on  from  year  to  year  until  the 
plaintiff  or  defendant  should  give  to  or  leave  for  the  other 
of  them  six  months'  notice  in  writing  to  quit,  at  the 
yearly  rent  of  £21,  payable  quarterly  in  each  year  of  such 
tenancy.  Averment,  that,  afler  the  making  of  the  demise, 
and  during  the  continuance  of  the  tenancy,  and  before 
the  said  time  when  &c.,  to  wit,  on  &c,  £21  of  the  rent 
aforesaid,  for  one  year  of  the  tenancy  ending  on  the 
25th  of  March,  1845,  became  and  was  due  and  in  arrear 
from  plaintiff  to  defendant;  '^whereupon  the  defendant 
afterwards,  and  during  the  continuance  of  the  said  tenancy, 
to  wit,  on  &c,  entered  into  the  said  dwelling-house  in 
which  &c,  the  outer  door  of  the  same  being  open,  to  dis- 
train for  the  said  arrears  of  rent,  and  did  then  and  there  dis- 
train the  goods  and  chattels  in  the  declaration  mentioned, 
then  being  in  the  said  dwelling-house  in  which  &c.,  and 
then  being  subject  to  such  distress,  as  and  for  a  distress  for 
the  8£dd  arrears  of  rent,  and  kept  and  impounded  the 
same  {b)  in  and  upon  the  said  dwelling-house  under  the  said 
distress  for  the  space  of  Jive  days;  and  in  order  safely  to 
impound  and  keep  the  said  distress  so  impounded  as  aforesaid, 
then  necessarily  locked,  fastened,  and  bolted  the  doors  of 
the  said  dwelling-house  in  the  declaration  mentioned,  and 
within  which  doors  the  said  distress  was  so  impounded  as 
aforesaid ;  and,  at  the  expiration  of  five  days  from  such  dis- 
tress [c\  the  defendant,  at  the  request  and  with  the  license 


(a)  See  Drew  v.  Avety,  13  M. 
&  W.  399. 

{h)  The  plea,  as  afterwards 
amended,  had,  in  lieu  of  the  words 
in  italics  the  following:  **  as  such 
distress  in  and  upon  such  part  of 
the  said  dwelling-house  as  was 
most  fit  and  convenient  for  the 
impounding  and  securing  the  said 


distress,  according  to  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  the  true  intent  and 
meaning  thereof,  for  the  space  of 
five  days  then  next  following.^ 

(e)  The  amended  plea    here 
added,  "  to  wit,  on  the  —  day 

of  — :' 
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:uid  permission  of  the  plaintiff  («),  continued  to  keep  the       ^^^^^' , 
said  goods   so  impounded  in   the  said  dwelling-house  in        Woods 
which  &C.,  for  a  long  space  of  time  next  following  the  ex-      durbant. 
piration  of  the  said  five  days,  to  wit,  twenty-one  days,  and 
during  the  last-mentioned  period,  to  wit,  on  &c,  the  defend- 
ant caused  the  said  goods  to  be  duly  appraised,  and  there 
duly  sold  the  same  by  virtue  of  the  said  distress,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
m  satisfaction  of  the  said  arrears  of  rent  and  the  costs  of 
the  said  distress  and  sale ;  which  are  the  alleged  trespasses 
whereof  the  plaintiff*  hath  above  complained,  except  the 
allied  trespasses  in  the  introductory  part  of  this  plea  ex- 
cepted.— Verification. 

Replication,  that  the  defendant,  at  the  said  several  times 
when  &a,  broke  and  entered  the  said  dwelling-house  in 
which  &c.,  and  locked  &c.  the  said  doors,  and  seized,  took, 
carried^  and  converted  the  said  goods  &c,  of  his  own 
wrong,  and  for  another  and  different  purpose  than  the  pur- 
pose in  the  plea  mentioned ;  that  is  to  say,  for  the  purpose 
of  ejecting,  expelling,  &c.  the  plaintiff  from  the  possession 
&c  of  the  said  dwelling-house  in  which  &c. — Verification. 
Special  demurrer,  for  the  following,  among  other  causes : 
that  the  replication  concludes  with  a  verification,  and  not 
to  the  country ;  that  a  material  issue  cannot  be  taken  on 
it ;  that  it  does  not  confess  and  avoid,  and  is  an  infonnal 
traverse  de  injuria,  not  admissible  by  the  plea;  that  it 
wonld  necessarily  lead  to  a  departure ;  that  it  is  an  informal 
and  insufiScient  new  assignment. — Joinder  in  demurrer. 

J.  J,  Johnson^  for  the  defendant,  in  support  of  the  de- 
mnrrer. — This  replication  is  in  an  unusual  form.  If  taken 
as  a  replication  de  injurift,  it  is  bad  within  two  of  the  reso- 
lutioDS  in  Crogate^s  case(b)i  first,  because  the  plea  claims 


(a)   The  amended  plea  here  added,  ''by  him  then  made  and 
gtTen  to  the  defendant  in  that  behalf." 

(6)  8  Rep.  67  b. ; 
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1846.  an  interest  in  the  locus  in  quo ;  and  secondly,  because  it  al- 
leges an  authority  derived  immediately  fit>m  the  plaintiff. 
[Parke^  B.-^It  is  not  a  replication  de  injuriA,  trayersing 
the  cause,  but  a  replication  alleging  that  the  defendant  en« 
tered  for  a  different  cause,  so  as  to  raise  the  question  in  Lucom 
y.  Nocketts  (a).  Absque  tali  causft,  or  absque  residuo  causse, 
is  the  essence  of  the  replication  (6).  De  injuiii  is  nothing.] 
If  so,  the  replication  should  have  expressly  traversed  the 
affirmative  allegation  in  the  plea,  that  the  defendant  entered 
for  the  cause  assigned,  viz.  to  distrain,  and  should  have 
concluded  to  the  country.  Here  there  is  no  '^absque  tali 
causA;"  but  the  plaintiff,  in  effect,  new  assigns,  and  con- 
cludes with  a  verification.  [Parhe,  B. — It  is  not  a  new  ae* 
signment]  It  is  not  in  form  a  new  assignment,  but  it  is 
in  the  nature  of  one,  and  presents  an  immaterial  issue  to 
the  defendant*  In  Lucas  v.  NcckeJh  (a),  on  a  replication  de 
iiyurift  absque  residuo  causse,  the  question  of  fiict  was  left 
to  the  jury,  whether  the  defendants  (being  consignees  of  the 
goods  as  well  as  judgment  creditors)  boni  fide  took  them 
under  their  fi.  &.,  or  resorted  to  it  merely  to  defeat  the 
plaintiff's  chum  for  freight,  which  would  have  arisen  had 
the  defendants  accepted  the  goods  (as  there  was  evidence 
they  had  done)  under  the  Inll  of  lading.  The  question 
there  was  one  of  fact,  whether  the  defendants  ever  really 
entered  under  the  fi.  fa.  at  alL  On  these  pleadings,  how- 
ever, no  such  issue  could  have  arisen.  The  jdaintiff,  in  his 
replication,  refers  to  the  same  trespasses  and  the  same  days 
as  those  covered  by  the  plea,  and  none  other.  He  does  not 
deny  the  special  matter  of  justification,  but  goes  on  to  allege 
some  uUerior  purpose  of  the  defendants.  That  nuses  the  mere 
question  of  mo6o^,  which  is  utterly  immaterial,  if  the  primary 
cause  of  justification  exist.  It  may  be  tested  by  the  case  of 
a  new  assignment  in  trespass.    The  plamtiff  there  does  not 


(a)  4  Bing.  720;   1  M.  &  P.         (b)  See  Com. Dig.,  tit.  <*  Plead- 
783,  S.  C. ;  10  Bing.  157 ;  3  M.      er*'  (F  24). 
Ik  Sc.  650. 
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1846.  f^j.  Qjjg  tiling  and  avow  for  another:  Butler  §•  Baker^s 
Woods  case  (a) ;  De  Groenvelt  v.  BurweU  (6) ;  Crowther  v.  Rains- 
DuR&ANT.  bottom  {c);  Ex  parte  Williams  (d);  Oahes  v.  Wdod(e)» 
S09  a  master  may  dismiss  a  servant  ostensibly  for  one 
cause,  and  yet  justify  for  another,  if  known  to  him  at  the* 
time,  without  his  motive  being  called  into  question :  Ridg-^ 
way  V.  Hungerford  Market  Company  {f ) ;  Cussons  v.  Shin' 
ner  {g) ;  Mercer  v.  fVhall  (A).  So,  in  actions  for  malicious 
prosecution,  the  defendant  will  be  protected  by  having 
reasonable  and  probable  cause  for  his  act,  however  invete- 
rate the  malice  which  prompted  it.  [He  was  then  stopped 
by  the  Court.] 

Bramwellf  contra,  for  the  plaintiff. — First,  whether  the 
motive  for  exercising  the  right  of  distress  can  be  questioned 
or  not,  still  if  the  defendant's  act  in  distraining  was  done,  not 
for  the  purpose  of  levying  an  arrear  of  rent,  but  in  order  to 
expel  the  tenant,  it  cannot  be  justified.       [Parke,  B. — 
Should  not  the  replication  have  traversed  the  defendant's 
entry  for  the  purpose  of  distraining,  and  concluded  to  the 
country  ?    That  entry  is  not  at  present  denied.     Nor  does 
the  plaintiff  new  assign ;  what  he  says  is,  that  the  defend- 
ant entered  for  an  ulterior  purpose.     This  intention  being 
immaterial,  Lucas  v.  Nockells  does  not  preclude  the  point 
being  taken;   Oakes  v.  Wood{e).     The  entry  admitted  to 
have  been  made  might  have  been  for  the  rent  of  other 
and  different  premises.]     Secondly,  the  plea  is  bad  in  sub- 
stance, for  not  shewing  that  notice  of  the  distress,  with  the 
cause  of  such  taking,  was  left  at  some  notorious  part  of  the 
premises,  according  to*  2  W.  &  M.  sess.  1,  c  5,  s.  1.     The 
asportavit,  being  part  of  the  trespass  complained  of,  is  ad- 
Co)  3  Rep.  25.  (/)  3  Ad.  &  E.  171. 
\b)  1  Lord  Raym.  454,  466 ;  (^)  11  M.  &  W.  161. 
12  Mod.  386  ;  Comyns,  R.  76.              (A)  5  Q.  B.  447,  see  6  Q.  B. 
(c)  7  Term  Rep.  654.                    712,  714 ;  BaiUie  v.  KeUy  4  New 
{d)  5  Madd.  1.                               Cas.  638. 
(«)  2  M.  &  W.  791. 
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mitted.  [Parke,  B. — The  gist  of  the  matter  complained  of  ^s^« 
b  the  declaration  is  the  original  seizure,  and  before  any  new  m^oods 
Bsdgmnent;  the  rest  is  surplusage.  The  declaration  would  du»»ant. 
be  good  if  the  allegation  of  conversion  were  struck  out. 
The  plea  need  not  have  answered  that  allegation,  but  justifies 
all  the  rest  perfectly.  Then  the  question  is,  whether  the 
assuming  to  answer  matter  of  aggravation  which  need  not 
have  been  averred,  and  answering  it  imperfectly,  so  that  the 
plea,  though  perfect  as  to  the  material  averments  in  the  de- 
claration, is  not  complete  in  omnibus,  makes  it  bad  in  sub- 
stance, and  without  special  demurrer  (a).  The  matter  to 
which  the  superfluous  answer  contained  in  the  plea  is  di- 
rected, was  not  new,  so  as  to  be  the  subject  of  new  assign- 
ment, being  matter  of  misuser  subsequent  to  the  original 
taking,  which  should  have  been  specially  replied,  as  consti- 
tuting a  trespass  ab  initio  (i).  So  that,  in  the  plea,  the 
''leap  has  been  before  coming  to  the  stile  "  (c).  Alders&n, 
B. — The  wrongfully  taking  possession  of  the  plaintiff's 
goods,  and  preventing  him  from  using  them,  would  be  a 
ooQverdon  to  the  defendant's  use,  without  taking  them 
away  (d).  The  plea  justifies  everything  except  the  expul- 
aon,  that  is,  the  breaking  and  entering,  the  taking  and  con- 
verting. Winterboume  v.  Morgan  (e)  resembles  this  case. 
Parkty  B.— That  was  a  case  under  1 1  Geo.  2,  c  19.]  The 
plaintiff,  in  fact,  complains  not  of  the  defendant's  original 
entry  or  continuing  in  possession,  but  of  the  sale  developed 
in  the  plea,  as  a  substantive  trespass.  Accordingly,  he  de- 
clares for  the  conversion,  which  may  extend  to  that  sale. 
[Plattj  B. — That  is  the  only  way  to  make  the  declaration  so 
comprehensive.     The  introductory  part  of  the  plea  is  all 


(a)  See  I  Wms.  Sannd.  27,  28  also  2  Wms.  Saund.  47  g. 

notes.  See  also  2  Bing.N. 0.473,  (c)  Diet.  HaUy  C.  J.;  see  Sir 

479;  1  Q.  B.  501,  602  ;  4  M.  &  R.  Botf^B  case,  1  Vent.  217,  and 

Gr.335 ;  2  D.  P.  C.  (N.  S.)  78 ;  5  15  M.  &  W.  375. 

Scott,  148,  104.  (i)  See  2  Wms.  Saund.  47  g. 

{h)  See  Fiskerwood  v.  Cannon,  [e)  11  East,  305. 
rit«d  by  BuUer,  J.,  3  T.  R.  207  ; 
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1846.         you  can  look  to.     Parke,  B. — ^The  defendant  need  not  have 
•^  '  pleaded  a  word  about  the  conversion,  but,  having  done  ao^ 

V-  and  having  pleaded  something  bad  in  point  of  law,  is  the 

whole  plea  therefore  bad,  though  containing  a  perfectly 
sufficient  answer  to  the  rest?  If  any  distinction  is  taken 
between  omitting  to  make  an  all^ation,  and  alleging  some- 
thing bad  in  point  of  law,  FUherwood  v.  Cannon  (a)  answers 
it  That  case  is  good  law.  The  selling,  though  an  ag- 
gravation of  the  taking,  was  not  necessarily  in  itself  a  tres-> 
pass.]  The  plaintiff  might  treat  the  sale  as  a  substantive 
act  of  trespass.  [ParAe,  B.-^Yes;  since  11  Geo.  2,  c.  19> 
and  by  sect.  5,  if  no  rent  was  due  he  mi^t  get  double  the 
value  of  the  goods  sold.  But  in  thb  action  the  jury  might 
^ve  the  full  value  of  the  goods  as  taken  and  not  returned, 
without  any  proof  of  sale.  Till  replication,  or  new  assign* 
ment  of  the  subsequent  sale  of  the  distress,  the  defendant 
cannot  know  that  the  plaintiff  goes  for  something  ultra 
what  might  be  sued  for  under  the  statute.]  Both  parties 
have  agreed  on  what  is  the  trespass.  There  is  no  <&oon« 
tanuance,  for  the  answer  in  the  plea  is  too  large,  not  too 
narrow  (&).  [Aldersan^  B.— ^Perhaps  nothing  in  the  plea 
shews  the  sale  to  have  been  lawffal ;  but,  on  the  other  hand, 
nothing  shews  the  contrary.]  All  the  phdntiff  says  is,  that 
the  defendant  admits  part  of  the  trespass  to  be  the  selling, 
without  answering  it;  Phillips  v.  Howgaie{c).  The  justi* 
fication  in  that  case  was  not  directed  to  mere  matter  of 
aggravation,  for  if,  of  the  two  assaults  oomplained  o^  one 
cHily  was  answered,  judgment  might  have  been  signed  for  the 
other  {d).  [Ald^tony  B.— >The  justification  there  was  to  the 
taking  laid  in  the  declaration.  Mr*  Justice  BayUy  sai^-^ 
'^  The  plea  of  the  defendant,  if  true,  would  have  been  a 
good  justification,  and»  as  it  seems  to  me,  it  was  necessary  to 
allege  the  misconduct  of  the  plaintiff,  in  order  to  justiiy  the 
pulling  and  striking  by  the  defendant;  for  if  it  had  omitted 

(a)  Cited  3  T.  R.  207.  (e)  6  B.  &  Aid.  220. 

(&)  See  1  Wins.  Saood.  28  note.        {d)  Set  1  Saund.  2%  note. 
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sueh  an  allegation^  the  plea  would  have  been  demurrable.^      v^l^j2l^ 
Here  you  admit  the  plea  would  have  been  good,  if  it  had  not        Woods 
extended  to  the  conversion  and  sale.]    A  new  assignment     durrant. 
IB  only  wanted  to  correct  a  supposed  mistake  in  the  plea ; 
whereas  here  the  plea  acknowledges  that  the  defendant 
knows  the  sale  to  be  part  of  the  trespasses  complained  of. 
Thirdly,  the  defendant  could  not  legally  lock  up  the  doors 
of  the  house  to  secure  the  distress,  if,  by  so  doing,  he  shut 
the  tenant  out  of  the  house. 

J.  J.  Johnwih  in  reply.*— The  gist  of  the  declaration  was 
tbe  taking,  and  the  plea  sufficiently  answers  that  Then  the 
whole  declaration  is  answered  (a).  To  have  stated  that 
notice  of  distress  was  given  would  have  been  immaterial 
So  much  of  the  plea  as  justifies  the  conversion  and  sale  is 
iinmat^al,  and  may  be  rgected  as  surplusage.  Had  any 
diasm  in  the  pleading  worked  a  discontinuanoe,  it  might 
have  been  different  (&).  {AJdenonj  B. — The  declaration  does 
not  chai^  sale,  but  conversion  to  the  defendant's  use.  How- 
ever, the  plaintiff  argues,  that  by  justifying  a  sale  in  the  plea, 
the  deftndant  has  enlarged  the  sense  of  the  word  **  con- 
Terted.'^  At  all  events,  in  the  absence  of  a  special  demurrer, 
the  aD^pition  of  tbe  seizure  and  sale  was  construing  the 
words  according  to  the  form  of  the  statute;  so  that,  if  mate* 
nal,  the  defendant  nnist  have  proved  them:  Dawe»  v.  Pop- 
WTtk  (c).  As  to  the  last  point,  the  defendant  would  be  an- 
swerable for  damage  to  the  goods  while  impounded,  nor  could 
behave  sued  again  for  the  rent,  had  they  been  eloigned  before 
sale:  Vasper  v.  Eddovoes  {d)^  He  was  therefore  justified  in 
locking  them  up  for  safe  custody  (e).  [Platty  B. — If  all  the 
goods  in  the  house  were  distrained,  could  you  lock  it  up  ?] 
Locking  up  the  whole  house  is  not  charged,  but  locking  up 


(a)  See  Dye»  v.  Leatherdale^  3  {h)  1  Wms.  Saund.  28,  note  (3). 

Wik.  29,  cited  in  T(i^ii»r  v.  Cole^  (c)  Willes,  40a 

3  T.  R.  207,  and  1  Saund.  28  a,  (d)  1  Salk.  248. 

>wte.    See  Gatet   ▼.  Ba^Uy^  2  \e)  See  Ciw  y.  Painter^  7  C.  & 

WiU.  313.  P.  769. 
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1846.  the  doors  of  it  It  is  quite  consistent  with  this  that  the  ten- 
Wooos  ^^^  unlocked  them  at  pleasure^  or  that  they  were  opened 
DuRRANT  whenever  he  requested.  [Parke,  B. — The  declaration  does 
not  charge  the  outer  door  to  have  been  locked.  AldersoUy  B. 
— The  doors  laid  may  have  been  only  the  doors  of  the  rooms 
in  which  the  distress  was  secured.  But  the  plea  does  not 
allege  that  they  were  the  most  convenient  place  for  tW 
purpose.] 

Parke,  B. —  Washboume  v.  Blacked)  is  an  authority, 
that,  in  common  cases,  a  party  distraining  in  a  dwelling- 
house  must  not  take  the  whole  of  it  in  which  to  place  the 
goods,  but  must  select  one  room  for  that  purpose,  or  remove 
them  out  of  the  house.  Nor  does  this  plea  state  any  neces- 
sity to  use  the  whole  dwelling-house  for  the  security  of  the 
goods,  or  any  license  from  the  plaintiff  to  do  so.  We  will 
consider  our  judgment  as  to  that  point. 

Cur.  adv.  vult. 

On  a  later  day,  Parke,  B.,  said,  that  the  Court  inclined 
to  think  that  the  plea  should  have  shewn  that  the  whole 
house,  or  that  part  of  it  the  doors  of  which  were  locked, 
was  necessary,  or  the  most  fit  and  convenient  place  for 
impounding  and  securing  the  distress  under  2  W.  &  M., 
sess.  1,  c.  5,  s.  1,  so  as  to  form  a  lawful  pound,  otherwise  it 
might  appear  that  the  whole  house  was  locked  up,  without 
its  also  sufficiently  appearing  that  it  was  necessary  to  do  so 
for  the  safe  keeping  of  the  distress. 

The  defendant  had  leave  to  amend  on  the  usual  terms. 

(a)  At  Nisi  Prius,  before  Lord  405.  See  Thomas  r.  Harries,  1 
Mansfield,  in  1774,  cited  11  East,      M.  &  Gr.  698. 
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1846. 

O^Brien  v.  Clement.  2>^,  5, 

vASE  for  libel. — ^The  declaration,  after  the  usual  induce-  jn  case  for 

ment  of  the  plaintiff's  good  character,  stated  that,  before  ^uiu^n  2u' 

and  at  the  time  of  the  committing  of  the  grievances  by  the  ^^^  ^®  ^^^ 
defendant,  and  also  in  the  libel  hereinaft;er  mentioned,  the  plaintiff  sought 

defendant  used  the  word  "  black-legs''  for  the  purpose  of  ex-  SSbkSw  in^  * 

preaaing,  and  intending,  and  meaning  thereby,  and  the  swd  *l»etownof  P., 

word  80  used  by  the  defendant  was  by  divers,  to  wit,  all  the  entertainment 

penons  to  whom  the  defamatory  matters  hereinafter  men-  fore  he  was  to 

tkmed  were  published,  understood  as  expressing,  intending,  ^  SS^t" 

ind  meamng  thereby,  persons  guilty  of  cheating  otheref,  and  ^  ^"^f*!" 

«  •        ^       •  after  he  stood 

of  practiong  fraud  upon  others ;  and  that,  before  and  at  the  ballot  and 

the  time,  &c.,  and  also,  &c.,  the  defendant  used  the  words  baUed;  that 

"black  sheep"  for  the  purpose  of  expressing,  and  intending,  J^^"S!ll?d 

and  meaning  thereby,  and  the  said  last-mentioned  words  so  "<>"»•  ^f  the 

-  ,  ,  poor  trades- 

used  by  the  defendant  were  by  divers,  to  wit,  all  persons  to  men  had  to 

whom  the  defamatory  and  libellous   matters  hereinafler  fashionable 
mentioned  were  published,  understood  as  expressing:  and  ciJfraftf'' of  ^" 

*^  '       ^  r  o  entertamment. 

meaning  thereby,  persons  notorious  by  reason  of  disreputable  Pica,  that . 
character,  and  of  a  sullied  reputation^     That  before,  &c.,  cer-  suddenly  leare 
tan  persons  whose  names  were  to  the  plaintiff  unknown,  had  towi?of  p!** 

without  paying 
c^  one  and  all  of  the  debts  contracted  by  him  with  divert  persons  in  the  said  town,  and 
vitboQt  notice  to  them,  and  with  intent  to  defraud  and  delay  tome  of  the  last-mentioned  per- 
NWf  whereby  the  said  persons  remained  unpaid  and  defrauded:— //«/ J  bad  on  special  de- 
■nrrer,  for  not  stating  the  names  of  the  persons  alleged  to  hare  been  defrauded. 

Tke  dedamtion  also  arerred,  that  the  libel  used  the  words  '*  black-legs  **  and  *'  black  sheep'' 
to  denote  persons  guilty  of  fraud,  and  thai  divers  persons  had  formed  a  club  called  "  The  Royal 
Western  Yacht  Club ; "  that  defendant,  intending  to  cause  it  to  be  believed  that  plaintiff  was  a 
confcderate  of  persons  guilty  of  fraudulent  play  at  cards,  and  of  being  black-legs  and  black 
*^  in  the  sense  aforesaid,  in  a  certain  newspaper,  &c.,  published  qf  and  concerning  the  plain- 
f#  the  following  libel :  '<  Royal  Western  Yacht  Club.— Expulsion  of  two  black.legs  **  (mean- 
■g  m  expulsion  from  the  club  of  two  persons  being  black-legs  in  the  sense  in  which  that  word 
*ii  tted  m  aforesaid).  The  declaration  then  aUeged,  that  suspicion  had  attached  to  two 
■embers  (meudng  the  aforesaid  two  persons)  of  the  club,  owing  to  two  gentlemen  having  been 
phekcd  at  cards,  at  the  residence  of  one  of  the  two  suspected  members,  in  a  manner  seeming  to 
■dicate  fool  play ;  that  inquiry  took  place,  which  resulted  in  expelling  the  two  suspected  per- 
*oai ;  that  a  person,  known  to  be  a  confederate  of  the  expelled  parties,  sought  admission  into 
fWdab.  His  name  was  O'B.  (meaidng  thereby  ^e  plabtiff )  i^Held,  on  motion  in  arrest  of 
HsBsent,  that,  as  matter  shewn  to  be  libellous  by  prefatory  averment  was  so  coupled  with 
i^ttcodoes  in  the  declaration  as  to  shew  it  to  have  been  published  by  the  defendant  of  and 
^^eeming  the  plaintiff,  the  declaration  neei  not  aver  it  to  be  also  published  of  and  concerning 
^  Boyal  Western  Yacht  Club,  or  any  other  part  of  the  prefatory  averment. 

VOL.  XVI.  M  M.  W. 
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1846.  associated  themselves  together,  and  formed  and  then  com- 
O'Brien  posed  a  certain  club  or  association,  caUed  or  known  by  the 
^    ^-  name  of  the  *^  Royal  Western  Yacht  Club,"  and  were  then 

Clbmknt. 

accustomed  to  hold  meetings  in  the  town  &c  of  Plymouth, 
in  the  county  of  Devon*  Yet  the  defendant,  well  knowing, 
&c.,  but  contriving,  &c,  to  injure  the  plaintiff  in  his  good 
name,  &c,  and  to  cause  it  to  be  suspected  and  believed  that 
the  plaintiff  had  been  and  was  connected  and  associated  with, 
and  a  confederate  of,  persons  guilty  of  imfair  and  fraudu- 
lent play  at  cards,  and  of  defrauding  persons  of  their  money 
by  means  thereof;  and  that  the  plaintiff  kept  company  and 
associated,  and  was  in  league  with,  and  was  a  confederate 
of,  persons  so  being  "  black-legs"  and  "  black  sheep"  in  the 
respective  sense  and  signification  in  which  these  words  were 
so  respectively  used  by  the  defendant  as  aforessud,  and  that 
the  plaintiff  was  himself  a  black-leg  and  a  black  sheep  in  the 
same  sense  and  the  signification  in  which  such  last-men- 
tioned respective  words  were  so  used  respectively  by  the 
defendant  as  aforesaid,  and  a  person  of  a  disreputable,  low, 
and  bad  character,  and  that  he  had  been  engaged  and  con- 
cerned in  nefarious  transactions,  and  had  been  convicted 
thereof  and  imprisoned  therefor;  and  that  he  had  also 
been  and  was  guilty  of  the  other  offences  and  misconduct 
hereinafter  mentioned  to  have  been  charged  upon  and  im- 
puted to  the  plaintiff  by  the  defendant,  and  to  ruin  his  pro- 
spects and  position  in  life  and  society,  and  wholly  to  oppress 
the  plaintiff,  heretofore  and  before,  &c,  to  wit,  on  &c, 
in  a  certain  newspaper  called  ^^  BelTs  Life  in  London  and 
Sporting  Chronicle^  wickedly  and  maliciously  did  publish 
and  cause  to  be  published,  of  and  concerning  the  plaintiff, 
the  false  &c  &c.,  and  libellous  matters  following,  of  and 
concerning  the  plaintiffs  that  is  to  say : — "  Boyal  Western 
Yacht  Club"  (meaning  the  said  Boyal  Western  Yacht 
Club),  "  Expulsion  of  two  Black-legs"  (meaning  an  expul- 
sion from  the  said  Royal  Western  Yacht  Club  of  two  per- 
sons being  black-legs  in  the  sense  and  signification  in  which 
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the  said  word  was  so  used  by  the  defendant  as  aforesaid).        1846. 
"For  some  time  past,  circumstances  of  suspicion  had  at-      o'Brien 
tached  to  two  members"  (meaninir  the  aforesaid  two  per-      ^    ^• 
9odb)  *^  of  this  dub"  (meaning  the  said  Boyal  Western  Yacht 
Gub), ''  owing  to  two  gentlemen  having  been  plucked  at 
the  residence  of  one  of  the  suspected  members"  (meaning 
(me  of  the  aforesaid  two  persons)  '^in  a  manner  that  seems 
to  indicate  foul  play.     One  of  the  party  was  fleeced  to  the 
amount  of  £1070  in  one  evening  at  cards,  and  the  other 
gentleman  lost  above  £200.    In  the  case  of  the  first  gentle- 
man that  we"  (meaning  thereby  the  defendant)  '^have 
alluded  to,  the  parties  were  betting  on  the  turn-up  card  of 
his  opponent"  (meaning  thereby  one  of  the  aforesaid  two  per- 
BonsX  ^'  who  managed  to  turn  up  a  Mng  nine  times  running. 
All  these  circumstances  led  to  suspicion,  that  suspicion  led 
to  mquiry,  and  the  inquiry  has  resulted  in  the  expulsion  of 
the  two  suspected  persons"  (meaning  the  expulsion  of  the 
aforesaid  two  persons),  '^  and  of  one  of  them"  (meaning  one 
of  the  afiMPesud  two  persons)  '^  suddenly  leaving  the  town" 
(meaning  the  said  town  of  Plymouth).     ^^  A  short  time 
ODoe  a  person''  (meaning  the  said  plaintiff),  '^  known  now 
to  be  a  confederate  of  the  expelled  parties,  sought  admission 
into  the  dub"  (meaning  the  said  Boyal  Western  Yacht 
Club).     '^  His"  (meaning  the  plaintiff's)  name  was  O'B " 
(meaning  thereby  the  said  plamtiff).     <'He"  (meaning  the 
plamtiff )  ^'gave  a  crack  entertainment  a  few  days  before 
he"  (meaning  the  plaintiff)  '^  was  to  be  elected"  (meaning, 
dected  a  member  of  the  said  Royal  Western  Yacht  Club), 
"as  he"  (meaning  the  plaintiff)  "  thought,  and  his"  (mean- 
ing the  plaintiff's)  ^' party  was  graced  by  almost  all  the 
laok  and  fashion  of  the  neighbourhood.     He"  (meaning  the 
phdntiff )  '^  was  gcnng  to  make  his"  (meaning  the  plaintiff's) 
**  entree  into  the  dub"  (meaning  the  said  Royal  Western 
Tacht  Club)  "  in  great  style— two  or  three  days  he"  (mean- 
ing the  said  plaintiff)  ''stood  the  ballot,  and  he"  (mean- 
ing the  plaintiff)  ''was  blackballed.     The  next  morning 
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1846.  he"  (meaning  the  plaintiff)  "  boltedy  and  some  of  the  poor 
O'Brien  tradesmen  had  to  lament  the  fashionable  character  of  his" 
•Clkmbnt.  (ineaning  the  plaintiff's)  "  entertainment^  and  the  great  de- 
sire he"  (meaning  the  plaintiff)  "had  for  display.  The  talk 
and  excitement  that  this  blackballing  occasioned  was  very 
great.  Other  gentlemen  who  stood  the  ballot  about  the 
same  time,  trembled  lest  the  same  fate  might  await  them, 
especially  as  one  blackball  in  seven  excludes  any  who  may 
seek  for  admission.  Subsequent  events  prove  that  the 
course  adopted  with  regard  to  Mr.  O'B."  (meaning  thereby 
said  plaintiff)  "  was  a  very  judicious  and  wise  one."  The 
declaration  then  set  out  more  libellous  matter,  as  to  which 
part,  beginning  "  It  turns  out,"  an  apology  had  been  made 
under  7  &  8  Vict.  c.  96. 

Fleas, — 1.  Not  guilty,  except  as  to  the  last-mentioned 
matter;  2.  And  for  a  further  plea  in  this  behalf,  except  as 
to  that  part  of  the  supposed  libel  beginning  with  the  words 
"  It  turns  out,"  to  the  end  of  the  supposed  libel,  and  except 
as  to  so  much  of  the  cause  of  action  as  relates  thereto,  de- 
fendant says,  that  before  the  committing  of  the  grievances, 
to  wit,  on  &c,  and  from  thence  continually  until  and  at 
the  time  of  the  committing  of  said  grievances,  certain  per- 
sons whose  names  are  to  the  defendant  unknown  had  been 
and  were  "  black-legs"  and  "  black  sheep"  within  the  mean- 
ing of  those  words  as  in  the  declaration  mentioned,"  and 
common  gamesters  and  cheats  at  play,  and  the  plaintiff, 
during  all  the  time  aforesaid,  was  connected  and  associated 
with,  and  a  confederate  of,  those  persons;  and  that  the 
plaintiff,  during  all  the  time  aforesaid,  had  notice  of 
the  premises,  and  kept  company  and  associated,  and  was 
in  league  with  the  said  persons  so  being  "black-legs" 
and  "black  sheep,"  as  in  the  said  declaration  is  alleged, 
and  knowingly  and  wilfully  assisted  them  in  their  prac- 
tices as  such  gamesters  and  cheats ;  and  two  persons,  to 
wit,  A.  B.  and  C.  D.,  had  been,  to  wit,  on  the  1st  of  Octo- 
ber, 1845,  cheated  and  defrauded  at  cards  by  the  said  two 
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persons,  whose  names  are  to  the  defendant  unknown^  of        1846. 
large  sums  of  money  respectively,  to  wit,  the  said  A.  B.  of      o'Bribn 
the  sum  of  £1070,  and  the  said  C.  D.  of  the  sum  of  £200,      clement.  . 
whereof  the  plidntiff  during  all  the  time  aforesaid  had  no- 
tioe.     That  before  the  time  of  the  committing  of  the  said 
grievances,  to  wit,  on  &c.,  the  plaintiff,  then  being  at  Fly- 
mouth,  &c,  gave  an  entertainment  to  and  invited  divers,  to 
wit,  100  persons  to  eat  and  drink,  and  then  and  there  gave 
and  furnished  to  the  said  last-mentioned  persons  divers 
ridi  and  expensive  meats,  drinks,  and  luxuries,  before  then, 
to  wit,  on  &c.,  bought  on  credit  by  the  plaintiff  of  and 
bom  divers  persons  at  Plymouth  aforesaid.     That  after- 
wards, and  before  the  committing  of  the  said  grievances,  to 
wit,  on,  &C.,  the  plaintiff  was,  by  his  own  consent  and  at  his 
wish,  balloted  for,  and  was  a  candidate  for  admission  into 
a  dub  and  association  of  persons  called  ^^  The  Boy  al  West- 
em  Yacht  Club,"  and  that  the  plaintiff,  at  the  stud  ballot 
for  election  into  the  sud  club,  was  not  elected  into  the  said 
club,  but  was,  to  wit,  on  &c,  black-baUed,  that  is  to  say, 
rejected  and  refused  admission  into  the  sdd  club  by  the 
members  thereof.     That  the  next  morning,  after  the  said 
balloting  had  taken  place,  to  wit,  on  &c.,  the  said  credit 
having  then  expired,  the  plaintiff  did  suddenly  leave  and 
quit  the  town  of  Plymouth  aforesaid,  where  he  had  been  so 
residing,  without  paying  and  discharging  every  one  and  all 
of  the  debts  con  tracted  by  the  pl^ntiff  with  divers  persons 
in  the  said  town  of  Plymouth,  and  without  notice  to  all  the 
aaid  last-mentioned  persons,  and  with  intent  to  defraud  and 
delay  some  of  the  said  last-mentioned  persons,  whereby  the 
aaid  last-mentioned  persons  so  not  receiving  notice  as  afore- 
said remained  and  were,  to  wit,  on  &c.,  unpaid  and  de- 
frauded ;  wherefore  the  defendant  afterwards,  and  at  the  said 
several  times  when,  &c,  did  publish,  and  cause  and  procure 
to  be  published,  the  said  supposed  libellous  matter  in  the 
declaration  mentioned,  except  as  in  the  introductory  part  of 
this  plea  mentioned,  as  he  the  defendant  lawfully  might  for 


164 


CASES  IN  THE   EXCHEQUER, 


1846. 
O'Brisn 

V, 

Clbmbnt. 


the  cause  aforesaid^  which  are  the  same  publishiog  and 
causing  to  be  published  the  said  supposed  libellous  matters 
as  are  in  the  declaration  mentioned,  except  &c — Verifica- 
tion (a). 

Special  demurrer  to  the  second  plea,  for  the  following 
(among  other)  causes  of  demurrer :  that  the  defendant  does 
not  allege,  shew,  or  specify,  in  or  by  his  said  plea,  the  parti- 
cular person  or  persons  of  and  from  whom  plaintiff  bought 
on  credit  the  meats,  drinks,  and  luxuries,  in  the  plea  men- 
tioned, or  any  part  thereof,  or  for  what  space  of  time,  or  to 
whom  the  said  credit  was  given ;  also  that  the  defendant 
has  not  specifically  set  forth  or  shewn  in  and  by  his  said 
plea  how  many  or  what  debts  the  plaintiff  left  and  quitted 
Plymouth  without  paying  and  discharging,  or  with  what 


(a)  The  following  plea  was 
also  pleaded  under  6  &  7  Vict.  c. 
96, 8.  2.  **  And  for  a  further  plea 
in  this  behalf,  as  to  so  much  of  the 
said  cause  of  action  as  is  in  the 
introductory  part  of  the  1st  plea 
excepted,  defendant  says,  that 
the  said  libel  in  the  said  declara- 
tion mentioned,  was  contained 
in,  and  that  the  publication  in 
the  declaration  mentioned  was  a 
publication  in,  a  certain  public 
newspaper,  to  wit,  "  Bell's  Life 
in  London  and  Sporting  Chroni- 
cle," then  published  weekly;  and 
that  so  much  of  the  said  libel  as 
is  in  the  defendant's  said  first  plea 
excepted,  was  inserted  in  the  said 
newspaper,  to  wit,  on  the  day 
and  year  in  that  behalf  in  the  de- 
claration mentioned,  without  ac- 
tual malice  and  without  gross 
negligence.  And  the  defendant 
further  says,  that  after  the  pub- 
lication thereof,  and  at  the  earli- 
est opportunity  after  the  com- 
mencement of  this  action,  to  wit, 


on  &c.,  and  on  &c.  the  said  last- 
mentioned  two  days,  being  the 
days  of  the  publication  of  one 
number  or  weekly  part  of  the 
said  newspaper,  he,  the  defend- 
ant, inserted  in  the  said  newspa- 
per a  full  apology  for  so  much  of 
the  said  libel  as  in  the  introduc- 
tory part  of  this  plea  mentioned. 
And  the  defendant  now  brings 
into  Court  here  the  sum  of  lOf. 
ready  to  be  paid  to  the  said 
plaintiff,  by  way  of  amends  fDr 
the  injury  sustained  by  the  plain- 
tiff by  and  through  the  publica- 
tion of  so  much  of  the  said  libel 
as  is  in  the  introductory  part  of 
this  plea  mentioned.  And  the 
defendant  further  says,  that  the 
plaintiff  has  not  sustained  da- 
mages to  a  greater  amount  than 
the  said  sum  of  10s,  in  respect  of 
the  said  cause  of  action  in  that 
behalf,  in  the  introductory  part 
of  this  plea  mentioned.— Verifi- 
cation. 


At  the  trial  of  the  issue  in  fact,  at  the  Middlesex  sittings 
tfter  Michaelmas  Term,  1846,  before  Polhch,  C.  B.,  the  jury 
found  a  verdict  for  the  phdntiff.    In  Hilary  Term,  1847, 

(a)   1  T.  R.   748.  See  judg-         (b)  Parke,  B.,  Rolfe,  B.,  and 
OKnt  of  Ashurstf  J.,  in  Neuman     PlaUy  B. 
▼.  BaOey,  2  Chit.  B.  666.  (c)  10  M.  &  W.  3C2. 


V. 

Clbmbnt. 
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particular  person  or  persons  the  plaintiff  contracted  the  1846. 
flune,'  or  to  what  particular  person  or  persons  the  same  were  o'Bribn 
due  and  payable ;  or  that  the  plaintiff  had  been  or  was  in 
any  way  ever  liable,  by  law  or  otherwise,  to  pay  or  dis- 
charge the  same,  or  any  of  them ;  or  that  they  were  debts 
doe  and  payable  at  the  time  of  the  plaintiff^s  suddenly  leav- 
ing and  quitting  Plymouth,  or  that  the  time  for  payment 
thereof  had  then  expired-^oinder  in  demurrer. 

Lush,  in  support  of  the  demurrer. — Jamon  v.  Stuart  (a) 
distinctly  proves  that  the  names  of  the  tradesmen  who  are 
alleged  to  have  been  impaid  or  defrauded  by  the  plaintiff 
should  have  been  set  out  [He  was  here  stopped  by  the 
Court] 

C.  Clarky  oontrd,  in  support  of  the  plea.^-The  declara- 
tion only  states,  that  some  tradesmen  had  to  lament  the 
&shionable  character  of  the  plaintiff's  entertainment ;  so 
that,  to  luddit  necessary  to  name  those  tradesmen  in  the  plea, 
would  be  requiring  the  plea  to  go  beyond  the  declaration  in 
ootainty. 

Per  Cubiam  (&). — The  plea  should  have  stated  the  names 
of  persons  who  were  in  fact  defrauded.  Janson  v.  Stuart 
iflfoUowed  up  in  Hickinbotham  v.  Leach  (e).  The  plea  must 
be  amended  by  inserting  their  names,  or  the  judgment 
most  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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yj^^^  The  Aitamey- General  (C.    Clark  with  him)  moved  ia 

O'Bribn  arrest  of  judgment. — The  matter  comphuned  of  not  being 
Clbmbnt.  libellous  in  itself^  it  was  necessary  to  explain  it  by  pre- 
(BLtorj  ayermentsy  and  to  add  innuendoes  applying  it,  as 
so  explained,  to  the  plaintiff.  But  there  is  no  statement 
that  the  libel  was  published  of  and  concerning  him  and  t  he 
Boyal  Western  Yacht  Club;  so  that  the  publication  is 
harmless  as  respects  him,  and  the  prefatory  averment,  which 
was  required  to  shew  how  the  matter  complained  of  became 
libellous  at  aU,  is  not  coupled  with  the  innuendo  which  ap- 
plies that  libel  to  him.  [^Parke,  B. — ^The  libel  does  not 
reflect  on  the  dub,  but  on  the  plaintiff.]  Still  it  is  imintel- 
ligible  as  regards  him,  for  want  of  connection  with  the  dub 
previously  described.  [P/a«,  B. — Suppose  this  were  a 
libd  on  an  attorney,  it  would  be  sufficient  to  say  that  it  was 
published  of  and  concerning  him  in  his  character  as  an  at- 
torney, without  alleging  the  particular  in  which  he  was 
supposed  to  have  misconducted  himself.]  That  is  only  so 
because  allusion  to  a  plaintiff's  professional  character  may 
make  matter  libellous  which  would  otherwise  be  innocent; 
whereas  this  publication  can  only  be  libellous  as  r^ards 
this  plaintiff,  if  published  of  and  concerning  him  in  refer- 
ence to  the  transactions  disclosed  in  the  prefatory  aver- 
ments. Strike  out  the  prefatory  averment,  and  there  is 
nothing  libellous  on  the  face  of  the  declaration  for  the 
innuendo  to  apply  to  the  plaintiff.  The  rule  is,  that  if  mat- 
ter requires  prefatory  averment  to  shew  it  to  be  libellous, 
the  libd  must  be  laid  to  be  published  of  and  concerning 
that  averment,  as  well  as  of  and  concerning  the  plaintiff. 
In  Hall  V.  Blandy  (a),  Alexander,  C.  B.,  says,  "  If  all  the 
other  introductory  matter  were  put  out  of  the  question, 
the  name  of  the  party  being  mentioned  in  the  libd,  and 
there  being  an  averment  that  it  concerned  him,  and  that  it 
concerned  also  that  certain  piece  of  gold  coin  of  the  realm. 


(a)  1  Y.  &  J.  480,  490. 
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the  first  count  would  be  sufficient"    Janes  y.  Stevens  (a)  is         1846. 
to  a  like  effect     Most  of  the  precedents  allege,  in  such       o'Bribn 
cases,  that  the  Ebel  was  published  of  and  concerning  the 
plaintiff^  and  of  and  concerning  the  premises. 

Parke,  B. — The  plaintiff  was  bound  to  aU^e  the  libel 
to  have  been  published,  not  of  or  concerning  the  matter 
hid  by  way  of  prefatory  averment,  but  of  and  concerning 
himself^  in  the  position  or  character  in  which  by  that  pre- 
&tory  ayerment  he  was  explained  to  stand.  The  words 
^of  and  concerning "  are  only  used  to  shew  that  the  matter 
previously  explained  to  be  libellous  was  published  with 
respect  to  the  party  complaining  of  it  as  such.  The  pre- 
cedents alluded  to  always  appeared  to  me  to  be  inartificially 
framed.  The  use  of  the  prefatory  averment  is  to  afford 
foundation  for  subsequent  innuendoes,  by  explaining  the 
meaning  of  the  words  used,  and  it  is  here  properly  coupled 
with  the  innuendoes.  The  learned  Baron  mentioned  Alex^ 
fader  y.  Angle  (&). 

Aldebson,  B. — Coupling  the  innuendoes  with  the  prefa- 
tory averment,  it  appears  alleged  that  the  defendant  pub- 
lished of  and  concerning  the  plaintiff  the  words  which  the 
plaintiff  had  before  shewn  to  be  libellous  by  introductory 
averments. 

Pollock,  C.  B. — It  was  hardly  necessary  to  explain 
either  *'  black  sheep  ^  or  "  black-leg  "  to  be  libellous.  But 
the  pbuntiff  does  explain  them  in  the  introductory  part,  and 
it  was  not  necessary  to  expUun  them  over  again  afterwards. 

Rule  refused. 

(a)  11  Price,  235.  7  Bing,  123.    See  U  M.  &  W. 

(i)lC.&  J.  143;  1  TyT.9;      295. 
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Dec,  5.  O'Brien  v.  Bbtant  and  Others. 

A  libellous  i^ASE  for  libel.     The  declaration  was  similar  to  that  in 

lishedofthe  O^Brien  Y.  Clement  (ante,  p.  159).     The  defendants,  by 

newspaper,^  their  third  plea  of  justification,  said,  it  was  true  that,  before 

•J**^  O^^^^J-  the  publishing  of  the  said  newspaper,  and  the  committing 

was  a  con.  of  the  said  alleged  grievances,  circumstances  of  suspicion 

biack-iegs ;  had  attached  to  two  members  of  the  sud  Royal  Western 

^ih^a^is-  ^^^*  C*^b>  ^^^  ^  ^  ^y*  ^-  ^'^'^  ^^  J-  H.  H.,  being 
Ya^'°ri*h.  persons  of  disreputable  fame  and  character,  and  black-legs, 
that  be  gave  an  as  in  the  declaration  mentioned,  in  consequence  of  two  gen- 
in  tbe  expecto.  tlemen,  to  wit,  J.  F.,  and  E.  J.  C,  having,  to  wit,  on  &c., 
dectoi^^^  at  the  residence  of  one  of  the  said  suspected  members,  to 
wai  black-         ^it,  of  the  Said  M.  M^D.,  lost  to  the  said  suspected  members, 

balled,  and  the    .  ,      .  ^ 

next  morning  in  a  manner  that  seemed  to  indicate  foul  play,  and  by  foul 
some  orSie  V^^Jy  I^^ge  sums  of  money,  to  wit,  one  of  the  swd  gentle- 
Si'to^ h^  men,  J.  F.,  the  sum  of  £1070,  in  one  evening  at  cards, 
to  lament  the  to  wit,  at  a  game  called  Ecart^ ;  and  the  other,  a  large 
character  of  his  sum,  to  witi  abovc  £200,  to  wit,  £210;  that  is  to  say,  in 

A piwiofjaB!'  *^®  ^^^^^  ^^  ^^  ^™*  ^^ *^®  ^^  gentlemen,  the  parties  were 
tification,  after   engaged  On  the  occasion  in  that  behalf  herein  aforesaid 

alleging  facts  i  . 

to  shew  that  at  cards,  to  wit,  at  Ecart^,  and  betting  thereon,  and  his 

was  the  con.  Opponents,  being  the  said  suspected  members,  managed,  to 

soMwho had "  ^^**  ^^  fraudulently  and  unfairly  shuflBing  and  disposing 

been  guilty  of  the  cards,  to  turri  up  a  king  nine  times  running ;  and,  in  the 

cheating  at  /»    i       i  • 

cards,  and  the  c^se  of  the  latter  of  the  said  two  gentlemen  upon  the  occa- 
givmgancn-  ^^^^  ^^  *^^*  behalf  herem  aforesaid,  he  was  by  the  said  sus- 
tertainment,       pected  members  cheated  and  defrauded  out  of  the  said  sum 

and  of  his  being   J 

blackballed,  as  in  that  behalf  herein  aforesaid,  to  wit,  by  the  unfair  and 

the  libel,  &c.,  fraudulent  shuffling  and  disposition  by  them  of  certain  cards 

SffoU^g^  wherewith   they  were  then   engaged  in  play,  to  wit,  at 

morning  "he  Ecart^,  with  the  said  last-mentioned  gentleman;  and  the 

guiited  the  ° 

town  and  neighbourhood,  leaving  divers  of  the  tradesmen,  to  whom  he  owed  money,  unpaid*' 
[naming  them]:— -^Te/J  bad,  inasmuch  as  such  quitting  might  be  innocent,  and  wiUiout  any 
mtention  to  defraud. 
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defendants  say,  that  it  is  trae  that  these  drcomstances  led  ^^^^ 
to  suspicion,  to  wit,  on  the  part  of  other  members  of  the 
said  dub,  to  wit,  on  &&,  and  before  the  committing  of  any 
of  the  aU^ed  grievances  by  the  defendants ;  and  that  the 
suspicion  then  led  to  inquiry,  to  wit,  on  the  part  of  the 
other  members  of  the  sud  clnb,  and  the  inquiry  then  re- 
sulted in  the  expulsion  of  the  said  two  suspected  persons 
from  the  said  club,  and  one  of  them,  to  wit,  M.  M'D.,  sud- 
denly leaving  the  town  of  P.,  to  wit,  on  &c. ;  and  the  de- 
fendants fnrther  say,  that,  a  short  time  before  the  com- 
mitting of  the  said  allied  grievances  by  the  defendants,  and 
before  the  said  inquiry  and  expulsion,  to  wit,  on  &c.,  the 
]Jamtiff  sought  admission  into  the  eaid  club,  and  that  after- 
wards, and  before  &c.,  he  was  known  to  be,  and  to  have 
been,  to  wit,  for  a  long  time,  to  wit,  for  six  months  then 
next  [Mreceding,  and  in  fact  then  was,  a  common  associate, 
friend,  and  confederate  of  the  said  expelled  parties,  and  that 
the  plaintiff,  a  few  days  before  the  day  of  his  said  intended 
admisdon  and  election  into  the  said  club,  to  wit,  on  &c, 
gave  an  entertainment,  at  which  divers  and  many  persons  in 
the  neighbourhood  of  P.  attended,  and  that,  in  two  or  three 
days  afterwards,  to  wit,  on  &c.,  the  pl^tiff  was  blackballed 
on  the  ballot  for  his  proposed  admission  into  the  said  club, 
and  that,  on  the  following  morning,  he  (a)  quitted  the  town 
and  neighbourhood  of  P.,  leaving  divers  of  the  tradesmen 
of  that  town  and  neighbourhood,  to  whom  he  then  owed 
dhrers  sums  of  money,  unpaid,  to  wit,  A.  B.,  C.  D.,  &c. ; 
and  the  ssdd  blackballing  caused  and  occasioned  much  talk 
and  excitement,  to  wit,  in  the  town  and  neighbourhood  of 
P.,  to  wit,  on  &a ;  and  that  the  subsequent  events,  to  wit, 
the  said  inquiry,  and  the  expulsion  of  his  said  friends  and 
associates,  proved  that  the  said  course  so  adopted  with 
regard  to  the  plaintiff  was  a  judicious  and  wise  one;  where- 

(«)  On  the  amendment  of  the  plea,  the  words  "  suddenly  left 
and''  were  introdaoed  here. 
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^^^-  .      fore  the  defendants  published  the  sdd  matter  in  writing,  as 
O'Bribn      they  lawfully  might  for  the  cause  aforesaid.     Verification. 
Bryant.  Special  demurrer  to  .the  above  plea,  for  the  following 

(among  other)  causes.  For  that  the  defendants,  as  and  for  a 
justification  for  the  publication  of  the  following  part  of  the 
said  libel  in  the  latter  part  of  the  said  libel  and  declaration 
contained,  namely,  ^^the  next  morning,  he  (meaning  the 
said  plaintiff)  boltedy  and  some  of  the  poor  tradesmen  had 
to  lament  the  fashionable  character  of  his  (meaning  the 
plaintiff's)  entertainment,  and  the  great  desire  he  (meaning 
the  plaintiff)  had  for  display,"  have  in  and  by  the  said  plea 
stated  and  alleged,  namely,  that  on  the  following  morning 
he  quitted  the  town  and  neighbourhood  of  P.,  leaving  di- 
vers of  the  tradesmen  of  that  town  and  neighbourhood,  to 
whom  he  then  owed  divers  sums  of  money,  unpaid,  to  wit 
(names  stated) ;  whereas,  if  such  allegations  and  statements 
of  the  defendants  in  their  ssad  plea  were  and  are  true  in 
part,  yet  they  are  not,  nor  is  any  of  them,  any  justifica- 
tion or  excuse  for  the  publication  of  the  said  last-mentioned 
part  of  the  said  libel  by  the  defendants,  or  any  answer  to 
this  action  for  or  in  respect  of  such  publication  thereof; 
also,  for  that  the  said  third  plea  is  pleaded  to  and  affects  to 
answer  the  whole  of  the  said  action,  yet  fails  and  falls  short 
of  justifying  the  whole  of  the  libel  in  the  declaration  con- 
tamed,  or  any  part  thereof.— Jomder  in  demurrer. 

Lush,  in  support  of  the  demiurer. — The  plea,  in  stating 
that  the  plaintiff  quitted  the  town  of  P.,  does  not  come  up 
to  the  libel,  so  as  to  justify  it.  The  libel  meant,  that  the 
plaintiff,  being  insolvent,  suddenly  left  the  town  of  P.  on 
that  account,  and  defrauded  his  creditors,  whereas,  consist- 
ently with  this  plea,  his  creditors  might  have  assented  to  his 
leaving,  and  he  might  have  returned  next  day  and  paid 
them,  or  might  have  left  one  shilling  only  unpaid. 

Greenwood,  in  support  of  the  plea. — Taking  the  whole 
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{dea  together,  it  imputes  firaud  as  well  as  insolvency  to  the         1846. 
plaintiff,  namely,  in  leaving  the  town  without  paying  his       O'Brien 
creditors,  and  in  order  to  avoid  paying  theuL  Bryant 

Pabk£,  B. — The  libel,  as  stated  in  the  declaration,  im- 
putes to  the  plaintiff  a  fraudulent  evasion  of  his  creditors, 
he  h&ng  unable  to  pay  them.     The  plea  does  not  meet 
that,  for  the  plaintiff  might  be  unable  to  pay,  without  being 
guilty  of  fraud,  as  imputed  by  the  word  **  boUing,^  used  in 
the  libeL     That  expression  charged  the  plaintiff  with  going 
away  suddenly  from  Plymouth,  leaving  debts  unpaid,  and 
under  such  circumstances  that  the  creditors  could  not  find 
him,  and  therefore  means  more  than  the  mere  *^  quitting^ 
which  IS  stated  in  the  plea.     That  would  be  an  innocent 
departure,  and  consistent  with  proof  that  the  plaintiff  went 
oat  of  the  town  for  a  day,  but  then  returned  and  paid  his 
debts.     It  is  sufficient  for  us  to  say  that  this  plea  is  bad  on 
general  demurrer.     The  defendant  may  amend,  or  our  judg- 
ment must  be  for  the  plaintiff. 

RoLFE,  B.,  and  Platt,  B.  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff  (a). 


(a)  The  amendment  intro- 
duced was  as  follows : — 

''And  without  notice  to  the 
nid  last-mentioned  persons,  and 
with  mtent  to  defrand  and  delay 
■ome  of  the  said  last-mentioned 
penons,  whereby  the  said  persons 
'vmsined  and  were^  to  wit,  on 


the  day  and  year  last  aforesaid, 
unpaid  and  defrauded,  and  had 
reason  to  lament,  and  did  la- 
ment, the  fashionable  character 
of  the  said  entertainment,  and 
the  great  desire  the  said  plaintiff 
had  for  display.' 
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Nov.  28. 

A  penon  may 
be  arrested  on 
a  Sunday  for 
any  indictable 
offence. 


Bawlins  V.  Ellis  and  Others. 

X  HIS  was  an  action  for  assault  and  false  imprisonment, 
to  which  the  defendant  pleaded  not  guilty,  by  statute ;  and 
issue  haying  been  joined  thereon,  the  following  case  was, 
by  consent,  and  by  an  order  of  Aldersan^  B.,  stated  for  the 
opinion  of  the  Court, 

The  defendants  Darby  and  Spary  were  police-inspeo- 
tors,  appointed  under  the  2  &  3  Vict,  c  94,  the  London 
Police  Act,  and  the  other  defendant,  Ellis,  was  a  police- 
inspector  imder  the  Middlesex  Police  Act,  10  Geo.  4,  c  44. 
On  the  12th  of  March,  184fi,  Lord  Denman  issued  a  bench 
warrant  for  the  plaintiff's  apprehension,  upon  the  certificate 
of  the  Clerk  of  the  Central  Criminal  Court,  that  the  plain- 
tiff, John  Bawlins,  had  been  indicted  at  the  Central  Crimi- 
nal Court  "for  unlawfully  conspiring  together,  by  divers 
artful  stratagems  and  divers  false  and  feigned  distresses,  to 
deprive  T.  Beeve  of  the  peaceable  possession  of  a  certain 
house  and  premises,  situate  in  the  parish  of  St.  Dunstan  in 
the  West,  against  the  peace,"  &c  Hie  warrant  then  di- 
rected all  constables,  &c,  to  apprehend  the  said  John  Baw- 
lins, and  bring  him  before  a  judge  of  the  Court  of  Queen's 
Bench,  or  a  justice  of  the  peace,  that  he  might  be  bound  for 
his  appearance  at  the  Central  Criminal  Court,  to  answer 
the  said  indictment  The  defendant  Ellis,  to  whom  the 
warrant  was  directed,  arrested  and  imprisoned  the  plaintiff 
in  a  police-station,  and  the  other  defendants  imprisoned  him 
in  another  police-station,  whence  he  was  taken  to  a  judge's 
chambers,  and  there  committed  to  Newgate  for  trial  The 
plaintiff  was  afterwards  tried  and  acquitted. 

If  the  Court  shall  think  that  the  arrest  on  a  Simday  was 
lawful,  a  judgment  of*  nolle  prosequi  is  to  be  entered ;  if  the 
arrest  should  be  considered  unla^^ful,  judgment  by  confes- 
sion is  to  be  entered  against  the  defendants. 
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Martinj  for  the  plaintiff. — This  case  depends  on  the  con-      ^846. 

stroction  of  the  stat.  29  Car.  2,  c  7,  s.  6,  which  enacts, 

^'that  no  person,  upon  the  Lord's  day,  shall  serve  or  exe- 

cate  any  writ,  process,  warrant,  order,  judgment,  or  decree 

(except  in  cases  of  treason,  felony,  or  breach  of  the  peace), 

but  that  the  service  of  every  such  writ,  &c,  shall  be  void  to 

all  intents  and  purposes  whatsoever."    This  is  the  case  of 

an  arrest  for  conspiracy^  which  is  no  actual  or  constructive 

breadi  of  the  peace.     It  ought  to  be  such  a  breach  of  the 

peace  as  would  be  a  forfeiture  of  a  recognizance  to  keep  the 

peace.     \Alderson,  B.,  referred  to  Rex  v.  Myers  (a).]    There 

it  was  held  that  a  party  convicted  on  a  penal  statute  cannot 

be  apprehended  on  a  Sunday  for  non-payment  of  the  penalty. 

It  was  contended  in  that  case,  that  the  act,  being  prohibited 

by  act  of  Parliament,  was  indictable,  and  so  amounted  to  a 

constructive  breach  of  the  peace;  but  the  Court  was  of  a 

contrary  opinion.     An  indictment  for  this  conspiracy  need 

not  conclude  "  contra  pacem." — He  referred  to  Com.  Dig. 

tit.  "Indictment"  (B),  and  (G.  b);  and  tit.  "Justice  of  the 

Peace,"  (R  8> 

Athertan  and  Huyh  Hill  appeared  for  the  several  defend- 
ants, but  were  not  called  upon  to  argue.  They  mentioned 
the  case  of  Sir Cecil  v.  Others  of  the  Town  of  Notting- 
ham (li). 

Aldebsok,  B. — The  meaning  of  the  statute  is,  that  it 
aothorises  the  arrest  on  a  Sunday  of  all  persons  who  have 
been  guilty  of  any  indictable  offence.  How  is  the  officer  to 
imow  whether  an  actual  or  a  constructive  breach  of  the  peace 
has  been  committed  ?  As  it  is,  he  sees  that  an  offence  has 
been  committed,  and  accordmgly  arrests  the  party.  That 
tt  a  plain  and  intelligible  rule. 


(a)  1  T.  R.  265.  (5)  12  Mod.  348. 
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RoLFE,  B. — The  warrant  is  directed  to  "  all  constables 
and  others,"  and  requires  them  to  apprehend  the  party.  It 
cannot  be  that  they  are  all  to  inquire  whether  there  has 
been  an  actual  or  constructive  breach  of  the  peace. 


Platt,  B.,  concurred. 


Judgment  for  the  defendants. 


Nov,2B. 

A  person  who 
hires  or  pro- 
otures  for  sn- 
other  persons 
to  be  employed 
by  him  in  the 
laying  out  and 
sonreying  of  a 
line  of  ndlway, 
is  not  a  broker 
within  the  stats. 
13  Edw.  1, 
St.  5f  and  6 
Ann.  0. 16, 
s.  4,  which  pro- 
hibit persons 
from  acting  as 
brokers  within 
the  city  of  Lon- 
don, unless  li- 
censed by  the 
Court  of  the 
Mayor  and  Al- 
dermen. 


MiLFORD  V.  Hughes. 

Assumpsit  for  work,  labour,  journeys,  and  attend- 
ances, done,  performed,  and  bestowed  for  the  defendant  on 
his  retainer,  and  for  commission  and  reward. 

Plea,  that  the  work,  labour,  journeys,  and  attendances  of 
the  plaintiff  were  done  and  performed  by  the  plaintiff  within 
the  city  of  London,  as  a  broker,  to  wit,  in  and  about  the 
procuring  and  hiring,  on  account  of  the  defendant,  of  one 
J.  L.,  one  E.  S.,  one  P.  W.  B.,  and  one  T.  C,  to  be  em- 
ployed by  the  defendant  in  laying  out  and  surveying  a  cer- 
tain line  of  railway,  and  that  the  scud  commission  and  re- 
ward were  claimed  by  the  plaintiff  in  respect  of  such  work, 
labour,  journeys,  and  attendances ;  and  that  the  plaintiff  was 
not,  at  the  times  of  doing  and  performing  the  said  work, 
labour,  &c.,  a  broker  duly  licensed,  authorised,  or  em- 
powered to  act  as  a  broker  in  the  premises,  within  the  city 
of  London. — Verification. 

Demurrer,  and  joinder. 

Lush,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

Stammers,  contra. — The  plaintiff  is  a  broker  within  the 
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meaning  of  the  statutes  13  Edw.  1,  &  5>  and  6  Anne,  c  I69      ^  ^Q^-  ^ 

t,iy  and  therefore  he  cannot  act  as  such  withm  the  city  of      Milford 

London  without  having  been  duly  licensed.     [Aldersorif  B.       Huohbs. 

—Was  he  a  broker  here  ?]   Yes.   A  broker  may  be  properly 

defined  to  be  a  person  who  acts  as  a  mediator  or  go-between, 

for  the  purpose  of  making  contracts  between  one  man  and 

another.    Nor  is  the  character  confined  to  contracts  relating 

to  mere  bargains  and  sales.  In  Highmore  v.  Molhy  (a).  Lord 

Hardwicke  considered  a  pawnbroker  as  a  broker  within  the 

statutes,  taking  '*  the  word  brokers  as  the  genus,  and  all  other 

kinds  of  brokerage  as  the  species ;"  and  in  Cope  v.  Row^ 

lands  (b),  a  stockbroker  was  held  to  be  within  the  statutes. 

[Alderson,  B. — Stock  is  merchandise,  and  the  parties  are 

merchants  pro  h&c  vice.]    From  the  definitions  given  in  the 

Temies  de  la  Ley,  title  "  Broker,''  and  Cowell's  Interpreter, 

'^  Broker,"  it  appears  that  the  word  signifies  an  intercessor 

or  mediator  in  any  transaction  or  contract.     In  the  Scottish 

**  Statuta  Grildse,"  c.  27,  this  enactment  is  found :  *^  Statuimus 

quod  broccarH  sint  electi  per  communiam  villas,  qui  dabunt 

■ngolis  annis  unum  doUum  vini  villas,  ad  festum  S.  Mi- 

daelis,  rine  ulteriore  dilatione,  et  nomina  eorum  inbrevien- 

tv  per  oonmiune  oondlium."    Upon  this  statute,  the  old 

book  called  the  "  B^iam  Majestatem  Scotiae,"  a  work  of 

great  authority  on  Scotch  law,  has  this  note  (p.  158  a.) : 

''Brocaiii,  in  jure  (dvili,  sunt  proxenetce^  qui  sunt  interpretes 

tteoMsHiatares  contractuum,  et  operam  suam  navant  his  qui 

contrahnnt ;  ut  sunt  faominaa  conciliatrices  nuptiarum."    In 

Ciltfaorpe's  Beports,  p.  165,  we  find  a  charge  given  to  the 

Wttdmote  inquests  of  the  city  of  London,  to  inquire  as 

to  ^  woman  brokers,''  who  are  described  as  persons  who 

e&tioe  servants  from  their  places,  promising  to  help  them  to 

I  better  service.  The  term  '^  marriage  brocage"  is  also  used  in 

tlie  common  law.  In  the  Dictionary  of  Facciolatus,  (Bailey's 

«fit,  VoL  iL  p.  309),  the  word  "  proxeneta"  is  defined  as 

(fl)  1  Atk.  206.  (ft)  2  M.  &  W.  149. 

VOL.  XVI.  N  M.  w. 


Hughes. 
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1846.  '<a  go-between  in  making  bargains,  &o.,  a  match-maker, 
MiLPORD  wpoievriTfjcy  conciliator,  interpres  duorum  inter  se  stipulan* 
tium  ant  spondentium,  aliumve  quemyis  contractum  oon- 
yentumque  ineuntium."  In  the  Digest,  Lib.  50,  tit.  14, 
there  is  a  section  *'  De  Proxeneticis ;"  and  Accursius,  in  his 
commentary  thereon,  says,  *'  Proxenet»  sunt  qui  intromit- 
tunt  se  circa  amicitias  faciendas  inter  aliquos,  et  circa  ma- 
trimonium  et  circa  assessorem  inveniendum,  et  circa  emp- 
tiones  et  venditiones  et  alios  contractus."  [Aldersan,  K — 
Your  definitions  would  include  a  factor;  but  the  difference 
between  a  factor  and  a  broker  is  clearly  pointed  out  in  Ba* 
ring  v.  Carrie  (a).]  In  Pott  v.  Turner  (b\  Tindal,  C.  J^ 
says,  ^^  A  broker  is  one  who  makes  bargains  for  another, 
and  receives  a  conmiission  for  so  doing,  as,  for  instance,  a 
stockbroker."  In  the  case  of  Hutchins  v.  Flayer  (c).  Sir 
Orlando  Bridgman  refers  to  the  case  oi  Andrew  de  Vyne 
(24  H.  6),  the  record  of  which  is  copied  in  ^^  The  City  Register 
Book,  called  Liber  Dunthom^  which  (he  says)  also  contains 
an  extract  of  divers  other  ancient  records ;"  and  he  speaks  of 
it  as  '*  a  full  and  express  judicial  authority  as  may  be,  upon 
general  advice  with  all  the  judges."  [The  learned  counsel 
here  read  to  the  Court  a  considerable  portion  of  the  record 
in  that  case^  with  an  examined  copy  of  which  he  had  been 
furnished  from  the  office  of  the  town-derk  of  London,  where 
the  "  Liber  Dunthom"  is  kept  (</).]  [AUerson,  B.— The 
word  *'  abrocator,"  in  that  case,  means  a  mediator  in  bar- 
gains between  merchants.  But  does  this  plea  raise  your 
point?  It  only  alleges,  that  the  plaintiff  did  work  for  the 
defendant  "  in  and  about  the  procuring  and  hiring  of  certain 
persons,"  but  it  does  not  say  that  those  persons  were  hired, 
or  even  that  the  plaintiff  made  any  contract  of  hiring  or 
other  bargain  with  them.  It  is  quite  consistent  with  the 
plea,  that  the  plaintiff  was  only  employed  by  the  defendant  to 

(a)  2  B.  &  Aid.  137.  (d)  See  note  at  the  end  of  the 

(6)  6  Bing.  702.  case, 

(c)  Orl.  Bridg.  280. 
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fetch  the  jMurtiea,  in  order  that  bargaiiia  might  be  made  with 
them ;  but  that  no  contract  ever  was  made  in  consequence. 
Rolfe,  B. — For  all  that  appears,  the  contract  itself  might 
lukve  been  made  as  a  sworn  broker.]  If  the  plea  be  defec- 
tiye  in  that  respect,  the  Court  will  perhaps  allow  it  to  be 
amended,  so  as  to  raise  the  real  point. 


1846. 

MlLVOBD 

Huoait. 


Aldb&bon,  B. — We  think  no  amendment  would  make 
the  plea  a  good  one.  The  Law  Dictionary  defines  brokers 
to  be  ''those  that  contrive,  make,  and  conclude  bargains 
tnd  ccmtracts  between  merchanit  and  tradesmen^  for  which 
tfaej  have  a  fee  or  reward."  With  respect  to  the  record  in 
Andrew  de  Vyne^s  case,  taking  the  whole  together,  the 
'^ mediator''  there  spoken  of  must  be  understood  to  mean  a 
mediator  ^  inter  mercatorem  et  mercatorem."  The  case, 
indeed,  is  valuable  only  as  shewing  the  meaning  of  "  com- 
moiiis  correctarius."  There  will  be  judgment  for  the 
pUntiff. 

SoLPE»  B. — It  seems  to  me,  that  to  make  it  a  case  of 
biokenge,  it  must  relate  to  goods  and  money,  and  not 
oterdy  to  personal  contracts  for  work  and  labour. 

Judgment  for  the  plaintiff  (a). 


(a)  The  learned  connsel  for 
the  defendant  has  fsYoured  the 
rtportere  with  a  copy  of  the  re- 
cord in  Andrew  de  Vynie  eaee^ 
which  IB  inserted  here : — 

''liM,  34  Hen.  6.  Henricos 
M  gratUl  Rex  Anglic  et  Fran- 
cie  et  Dominua  Hihemie  Hajori 
et  Tieeeomitibos  London  salu- 
iem.  Maadamns  vobis  quod 
Aodieam  de  Vyne,  qaocomque 
oomine  coiceatur,  captam,  et  In 
priioni,  sab  CQstodii  vestri,  ▼os 
pre&ti    Yioeoomites,  detentnm, 


nt  dicitur,  habeatis  coram  nobis, 
in  cancellarill  noetHl,  die  lane 
proxime  future,  ubicumque  tunc 
fiieiit,  un&  cum  cau8&  capcionis 
et  detencioms  ipsius  Andree  in 
prison^  predicts^:  et  hoc  nulla- 
tenuB  omittatis:  et  habeatis  ibi 
hoc  breve.  Teste  meipso  apud 
Westmonasterium,  prime  die 
Marcii,  anno  regni  noetri  tri- 
cesimo  quarto.  Super  quo  dicto 
die  lunie  prefetus  major,  ac  Jo- 
hannes Yonge  et  Thomas  OuU- 
greve,  Yicecomites  pnedicte  ci- 
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▼itatiSy  assumptis  secum  Alder- 
mannisy  Recordatore,  Communi 
narratore,  Subvicecomitibus,  ac 
csteris  de  consilio  civitatis  exist- 
entibus,  personalit^r  acceeserunt 
ad  cancellariam  Domini  Regis 
predictam  ;  et  vigore  brevis  pre- 
dicti  tunc  ibidem  retomaverunt 
corpus  prefati  Andrea  de  Vyne, 
un&  cum  caus&  capcionis  et  de- 
tencionis  suse  in  prison&  predictlL, 
in  hsc  verba : 

**  Nos  Willielmus  Marwe  Ma- 
jor,  Johannes  Yonge  et  Thomas 
Oullgreve,  Vicecomites  civitatis 
London,  significamus  Domino 
Regi  in  cancellari&  su&,  qudd 
ante  adventum  brevis  Domini 
Regi  nobis  directi  et  huic  cedu- 
Is  consuti,  Andreas  de  Wyne 
in  dicto  brevi  nominatus,  captus 
fait  in  civitate  predicts,  et  in 
prison&  dicti  Domini  Regis,  sub 
custodifr  nostrum  prefatorum 
Vicecomitum  ibidem  detentus, 
pro  eo  quod  ubi,  pro  statds  re- 
publics bono  et  incremento,  me- 
liorique  supportacione  tocius 
legalis  mercatune,  ac  penaliori 
castigacione  cujuscumque  falss 
chevancie  et  usurie  ;  necnon  ad 
tollenda  evitanda  et  excludenda 
magna  et  intoUerabilia  dampna 
mala  et  incommoda  at  que  scan- 
dala  manifesta  quse  soepius  ibidem 
universali  civitAti  evenerunt,  et 
pluries  originem  contraxerunt 
per  communes  correctarios  seu 
abrocatores  in  civitate  prsdict&y 
per  majorem,  aldermannos,  et 
communitatem  ejusdem  civitatis, 
juxta  leges,  provisiones,  ordina- 
ciones,  libertates,  et  liberas  con- 
suetudines  suas,  auctoritate  di- 
yersorum  Parliamentorum  ac- 
ceptatas,  approbatas,  conforma- 


tas,  et  ratificatas  ;  salubriter 
provisum  et  ordinatum  fuit,  ab 
antiquo,  qudd  nullus  cujuscum- 
que gtatHSf  gradiiSy  sexuSy  seu 
condicianis  fueriiy  tunc  in  futu- 
rum,  officium  sive  occupacionem 
communis  correctarii  seu  abroca^ 
torisy  in  civitate  predicts,  aliquo 
modo,  exercerent,  neque  super 
se  assumeret,  nee  de  correctagio 
seu  abrocagio  hujusmodi,  aut  de 
contractu  seu  harganeo  quocum^ 
que  inter  mercatorem  et  merca- 
torem  faciendo,  in  civitate  pre- 
dict4,  tanquam  communis  abr<h 
color y  seu  mediator  hufusmodiy  se 
intromitteret  quoquomodo,  quo- 
usque  per  majorem  et  alder- 
mannos  civitatis  predicts,  pro 
tempore  existentes,  ad  hoc  fa- 
ciendum et  exercendum,  admis- 
sus  fuerit  et  juratus,  ac  suffi- 
cientes  manucaptores  ad  se  bend 
et  fideliter  habendum  et  geren- 
dum  in  officio  sive  occupatione 
predicts  invenerit ;  juxta  vim, 
formam,  et  eiFectum  legum,  pro- 
visionum,  libertatum,  et  consue- 
tudinum  prsdictarum,  sub  poena 
imprisonamenti,  et  faciendi  finem 
ad  opus  communitatis  civitatis 
predicts.  Ibt  dictus  Andreas  in 
dicto  brevi  nominatus,  non  ad- 
missus  nee  juratus  per  majorem 
et  aldermannos  civitatis  predic- 
te,  nullisque  hujusmodi  manu- 
captoribus,  ut  predicitur,  per 
ipsum  hucusque  inventis,  poet 
defensionem  et  prohibitionem 
mei  prefati  majoris,  sibi  ex 
parte  me&  inde  pluries  lactam, 
officium,  exercicium,  sea  occth 
pationem  communis  correctarOy 
abrocatorisy  seu  mediatoris  inter 
mercatorem  et  mercatorem  pro  di- 
▼ersis  contractibus  et  baiganeifl^ 
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per  ipsom  factis  et  finnatis  in 
ciTitate  pnedict&y  soepias  ezer- 
ccre  curaTit^  et  saper  se  asBtiinp- 
sit;  pluresqne  hujusmodi  con- 
tnctus,  sicy  ut  comwnmis  abro- 
eator  seu  mediaioTy  inter  hujus- 
modi  wtereatarem  et  mereaiorem^ 
in  civitate  predicts,  indies  fecit, 
iniit,  conclosit,  et  firmayit ;  ac 
de   hnjosmodi    contractibns   et 
baiganeis  se  mnltipliciter  intro- 
mint;  in  contemptnm  Domini 
Iteg;is  et  ciyitatis  prsdicte,  ac  in 
piejudidnm  etderogationem  lige- 
Qfimi  dicti  Domini  Regis  in  e&- 
dem  ciTitate,  ac  ceteris  in  per« 
niciosum  exemplum  in  fhtumm, 
necnon  express^  contra  formam 
legnm,  libertatum,  et  consuetudi- 
irain  pnedictamm :   unde  idem 
Andreasy  per  confeadonem  snam 
propriam,  coram  me  prcfato  ma- 
jore  et  sociis  meis,  aldermannis 
dntatis  prapdicte,  conrictus  ex- 
istit    Detentus  est  eciam  idem 
Andreas  in  prisonA,  snb  custodifr 
predicts,  yirtnte  cujnsdam  qnere- 
Ic  Tersns    ipsnm,    per    nomen 
Andres  de  Vyne,  de  Venetiis,  ad 
leetam  Johannis  Pecok,  grocer, 
inpladtodebiti  super  demandam 
280^^  coram  me  prefato  Johanne 
Yonge,  in  curili  dicti    Domini 
Regis  in  ciyitate  prsdicta  levato, 
Hadhnc  ibidem  pendente  inde- 
terminate: et  hcc  sunt  canss 
cspcionis  et   detencionis   ipsins 
Andres    in    prisonii    pnedict&. 
Corpus  tamen  ejusdem  Andres 
fOFun  Tobis  prompt^  habemus, 
proat  in  dicto  brevi  nobb  prs- 
eipHur. 

**  This  is  the  answere  of  the 
end  Andrewe  da  Vyne  to  the  re- 
tonm  of  the  seid  mair  and  sherefs 
—The  seid  Andrewe  seith  that 


the  mater  conteyned  in  the  seid 
retoum  touchyng  the  occupacion 
called    by  the    seid    mair   and 
shirrefe  brocage  or  correctage,  is 
not  sufficient  whereby  the  seid 
mair  and  shirrefis  by  the  lawe 
ought  to  have  taken  and  enpri- 
soned  the  seid  Andrew,  or  in 
prison  witholde.    For  the  seid 
Andrewe    seith,  that  all   mar- 
chaunts  estraungersand  all  other 
marchaunts  of  the  Kyng  oure 
Soueraigne  Lordys  amy  tee  mowe 
lawfully  selle  all  their  merchaun- 
dises  in  the  seid  citee  of  London 
and  every  other  place  of  England 
to  euery  persone  excepte  to  oure 
seid  souerayn  lord  the   Kynges 
enemys,  as  well  by  foreyns  as 
by  denisenis,  any  estatute,  or« 
denaunce,    chartre,    letters    pa* 
tents,  fraunchises,  proclamacions, 
maundement,  usage,  allowance,  or 
jugement,  made  or  used  to  the 
contrarie    notwithstondyng,    by 
vertue  of  dyuerse  estatutes  made 
and  ordeyned  in  dyuerse  Parle- 
ments  in  the  tyme  of  the  Kyng 
our  Souerayngne  Lord  that  nowe 
is,  and  his  noble  progenitours,  as 
well    Kyng  Herry  the  Fourth, 
King  Richard,  and  Kyng  Edward 
the  Thirde ;  and  for  as  moche  as 
the  seid  meir  and  sherre&  have  by 
their  seid  retourn  confessed  that 
they,  contrary  to  the  seid  estatu- 
tes and  ordenaunces,  have  taken 
and  emprisoned  the  seid  Andrewe, 
the  which  is  of  the  aroyte  and 
imder  the  proteccion  of  the  Kyng 
oure  Soueraigne  Lord,  prayeth  to 
be  dismyssed  oute  of  this  courte, 
and  discharged  of  the  seid  arrest : 
and  as  to  the  second  cause  con- 
teyned in  the  seid  retourn,  the 
seid  Andrew  seith,  that  he  bar- 
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gayned  with  the  seid  John  Pecok 
for  Richard  Raulyn  of  London  ten 
bales  peper,  which  amounteth  to 
the  somme  of  280/.  or  abowte  that 
aomme^  the  price  of  every  pound 
Bid.;  and  after  the  seid  John 
Pecok  for  asmoche  as  he  percey  y- 
ed  that  the  pepir  was  of  bettyr 
value,  and  the  price  therof  was 
risen  to  better  somme,  wold  not 
delyver  the  said  pepir,  nor  noo 
parcell  thereof,  but  yet  withold- 
eth,  ayenst  feith  and  trouth ;  and 
for  the  seid  somme  of  280/.  sueth 
also  the  seid  Andrewe  withoute 
cause:  the  which  matiers  the 
seid  Andrewe  is  redy  to  proue  as 
this  court  will  awarde :  wherfore 
he  prayeth  to  be  dismyssed  oute 
of  this  courte ;  and  he  is  redy  to 
pay  the  seid  John  Pecok  the  seid 
280/.,  if  he  will  delyver  the  seid 
pepir  accordyng  to  the  seid  bar- 
geyn,  if  the  seid  pepir  amounte  to 
that  somme  of  280/.  sterling. 

"  Thb  is  the  replicacion  of  the 
seid  mair  and  sherefe  to  the  mater 
allegged  by  the  seid  Andrewe 
ayenst  the  retoum  of  the  seid 
mair  and  sherrefe :  the  seid  mayr 
and  sherrefs  seyn  that  the  mater 
allegged  by  the  seid  Andrewe  de 
Vyne  ayenst  the  seid  retoum  of 
the  seid  mair  and  sherrefs  com- 
prehendeth  no  mater  certeyn,  ne 
is  sufficient  in  voydyng  of  the 
seid  retoum,  nor  that  ther  bee 
noon  estatuts  ne  ordenaunoes 
made  by  auctorite  of  ony  Parlia- 
ments in  the  tyme  of  oure  Soue- 
rayn  Lord  the  Kyng  that  nowe 
is,  ne  of  his  noble  progenitors, 
Kyng  Herry  the  Fourth,  Kyng 
Richard,  or  Kyng  Edward  the 
Thirde,  ne  in  the  tyme  of  ony 
other    his    noble   progenitours, 


whereby  power  or  auctorite  is 
geven  to  any  persone,  denisen  or 
alien,  to  be  brocour  or  mediatour 
to  make  bargayn  or  contracte 
between  marchaunt  and  mar- 
chaunt,  ne  to  occupye  the  office 
of  brocour  or  correctour,  in  other 
manor  and  fourme  than  is  ex- 
pressed and  declared  in  the  re- 
toum of  the  seid  mair  and  sher- 
refs;  and  in  asmoche  as  the  seid 
Andrewe  hath  not  withseid  the 
mater  conteyned  in  the  seid  re- 
toum, ne  that  he  hath  exercised 
and  occupied  as  a  comyn  brocour 
and  correctour  between  mar* 
chaunt  and  marchaunt  withyn 
the  seid  citee  and  libertees  of  the 
same,  without  warant,  ayenst  all 
the  statuts  and  ordenauncee  in 
that  partie  made  and  used  in  the 
seid  citee,  the  seid  nudr  and 
sherefs  prayen  that  the  seid  An- 
drewe de  Vyne  may  be  remytted 
in  affirmaunce  of  the  seid  statuts 
and  ordenaunces,  and  the  goode 
poUitique  rule  and  gouemaunce 
of  the  seid  citee  of  long  tyme 
used  and  accustumed,  in  avaunce- 
ment  and  supportacion  of  the 
prosperous  course  of  laufiill  mar- 
chaunts,  and  in  eschewyng  of  un- 
dewe  meanes  of  feds  chevesauncee 
usurie  and  all  other  corrapt 
meanes  of  false  baiganyes  and 
oontractes. 

''Super  quo  Reverendiasimus 
in  Christo  Pater  et  Dominus, 
Dominus  Thomas,  Cantuariensb 
Archiepiscopus,  cancellarius  An- 
gllte,  oonvocatis  sibi  in  cancella* 
riam  prsdictam,  super  hija,  pro- 
funds  discrecionisViris,  Johanne 
Fortescu,  Milite,  Capital!  Justi- 
ciario  de  Banco  Domini  Regis; 
Johanne  Prysot,  Capitali  Jnsti- 
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eitrio  de  Comnnini  Banco ;  Ni- 

diolao  AiflBhton,  et  cieteris  R^ps 

joBticiarijs ;   uniL   com    costode 

ntuloram  suonun ;  coram  qui- 

hoBf  Tkibiu  iieratifly  retomo,  re- 

iponaioney  et  replicaiione  pnedic- 

tis  perieciia,  et  plenios  interlec- 

tb ;  auditiBqiie  soepiua  per  eosdem 

ndonilmB    piobiSy     eTidencijs^ 

qiMitioiiibiu^  iespoDnoiiibi]%  re- 

pUeaiionibos  et   allegacionibufly 

tarn  pro  parte  civitatiSy  qiuun  pro 

parte  ipeiuB  Andres,  hinc  et  inde 

maltipliciter  propoettis^  motia  et 

piodiictia:  Yiaia  edam  et  oetensis 

ikidein  cartii^  libertatibusy  sta- 

tntis,  reoordiSy  ordinadonibna  et 

pioTigionibiiaeiTitatiSy  in  el^  parte 

a  intiqno  Udu  et  ^probatis  ; 

habitoqoe  per  dietoe  Dominnm 

cuoeDariuniy  Jnaticiarios  et  cos- 


todem  rotulomm  plaries  avita- 
mento  et  mature  deliberacione  de 
et  super  prcemissis : — Ordinatum, 
decretam,  adjudicatnm  et  conside- 
ratum  fait  per  eosdem,  anctoritate 
curie  prsdlctff,  quod  predlctus 
Andreas  de  Vyne,  in  plenam  alio- 
cacionem,  affirmacioneniycorrobo- 
raeionem  et  approbacionem  li- 
bertatum,  statutorem,  ordinacio- 
num,  et  provisionum  civitatis 
prcdictCy  in  ek  parte  factorum, 
remittatur;  Et  quod  praedicti 
major  et  aldermanni  hujus-modi 
libertatibus  statutb  et  ordinaci- 
onibus  sub  plene  utantur,  sicut 
hactenus  in  hujusmodi  casu  uti 
consueverunty  etc. 

{**  £  Libro  Dunthom,  fo. 
236  b,  et  seq.}' 
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Assumpsit  by  the  drawer  agwnst  the  acceptor  of  two  A  plea  of  pay- 
Ulb  of  exchange^  with  counts  for  goods  sold  and  delivered^  comt  mutt  be 
tod  on  an  account  stated.  ^^j^  '^ 

commeDce- 

First  plea,  as  to  26L  10*.  2d.  parcel  &c,  that  "  the  plain-  n»«»t,  to  the 

.-,  %  •  •        t  iT/»T         further  main- 

mauffht  not  to  maintain  ms  action,  because  the  defendant  tenance  of  the 
now  brings  into  Court  the  sum  of  26i  10*.  2d.  ready  to  be  ^  be^idSed'to 

the  mainten- 
mn  of  the  actioii  generally,  this  defect  is  not,  upon  tpedai  demurrer,  cared  by  its  concluding 
ti  the  fertber  milntenaoce  of  the  action. 

la  ammpsity  the  defendant  pleaded,  that,  after  the  eanaes  of  action  accrued,  the  defendant 
and  M.,  who  was  jointly  liable  with  him  to  the  plaintiff,  became  unable  to  pay  their  creditors 
k  ML ;  and  tberenpon  it  was  agreed  by  the  defendant  and  M.,  the  plaintiff,  and  the  other  cre- 
diton,  that  a  composition  of  4#.  6d.  in  the  pound  should  be  paid  upon  their  debts,  and  that, 
■pen  feeeivfng  that  sum,  the  plaintiff  and  the  other  creditors  should  execute  to  defendant  and 
If .  a  geaeral  release ;  that  a  deed  of  release  wss  prepared  for  execution,  and  that  the  creditors, 
ocept  the  plaintiff,  reoeiTcd  the  composition,  and  executed  the  release ;  that  the  defendant 
Im  atwsfs  oeen  reedy  to  pay  the  plaintiff  the  composition  of  4s.  6d,  in  the  pound  upon  his 
— fi^»fwf  the  release,  of  which  plaintiff  had  notice,  and  was  requested  by  defendant  to  accept 
Ife  eoMpositioa  and  exeente  the  release  i-^HM  bad,  for  not  shewing  that  the  defendant  and 
M.  offered  to  pay  the  plaintiff  the  oompoeitioa-money,  or  tendered  the  release  to  him  for  exe- 
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1846.^       pg^jj  Iq  l\^Q  plaintiff,"  denying  damages  ultra :  and  this  the 
RosLiNo       defendant  is  ready  to  verify,   wherefore  he  prays  judg- 
MuGOERiDos.  ment  if  the  plaintiff  ought  further  to  maintain  his  action 
against  him. 

Second  plea,  to  the  residue,  that,  afler  the  said  causes  of 
action,  the  defendant  and  one  J.  Muggeridge,  who  was 
jointly  liable  with  the  defendant  to  the  plaintiff  in  respect 
of  the  said  monies  and  causes  of  action,  became  unable  to 
pay  their  creditors  in  full,  and  thereupon,  at  a  meeting  of 
their  creditors,  which  was  attended  by  the  plidntiff  and 
other  creditors,  it  was  agreed  by  the  defendant  and  J. 
Muggeridge,  and  their  creditors,  by  a  memorandum  in  writ- 
ing, signed  by  the  plaintiff  and  by  the  said  creditors,  that  a 
sum  of  48.  6d.  in  the  pound  upon  their  respective  debts 
should  be  paid  by  the  defendant  and  J.  Muggeridge  to  the 
plaintiff  and  the  said  other  creditors ;  that  the  defendant  and 
J.  Muggeridge  should  give  their  acceptances  to  the  plaintiff 
and  their  other  creditors  for  a  further  sum  of  6(L  in  the 
pound  upon  their  respective  debts,  and  upon  receiving  the 
said  money  and  acceptances,  the  plaintiff  and  the  said  other 
creditors  should  execute  to  them  a  general  release  of  all 
their  debts ;  that  a  deed  of  release  was  duly  prepared  for 
execution  by  the  said  creditors,  and  that  the  said  creditors, 
except  the  plaintiff^  received  the  said  composition  and  exe- 
cuted the  release ;  that  he  the  defendant  hath  always,  firom 
the  time  of  making  the  said  composition  agreement  hitherto, 
been  ready  and  willing  to  pay  the  plaintiff  the  said  sum  of 
48.  6d.  in  the  pound  in  money  upon  his  said  debt,  and  also 
to  give  the  plaintiff  such  acceptance  as  aforesaid,  or  to  pay 
him  the  said  last-mentioned  sum  in  money  upon  the  plain- 
tiff executing  such  release  as  aforesaid,  whereof  the  plaintiff 
had  notice,  and  was  requested  by  the  defendant  to  accept 
the  said  composition  and  execute  the  said  deed,  but  that 
the  plaintiff  refused  so  to  do,  and  brought  this  suit  in  fraud 
and  violation  thereof,  in  order  to  recover  the  full  amount  of 
his  said  alleged  debt. — Verification. 
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Special  demurrer  to  both  pleas^  aUeging  for  cauee^  as  to         1B46. 
the  first,  that  it  ought  to  have  been  pleaded  in  bar  of  the       Roslino 
further  mmntenance  of  the  action :  as  to  the  second^  that  the   muookrido* 
plea  was  bad  for  want  of  an  averment  that  the  defendant 
tendered  a  release  to  be  executed  by  the  plaintiff. — Joinder 
in  demurrer.  * 

Peacock,  in  support  of  the  demurrer. — The  first  plea  is 
bad,  for  want  of  a  proper  commencement.  It  ought  to  have 
been  pleaded  in  bar  of  the  farther  maintenance  of  the  ac- 
tion, according  to  the  form  in  Reg.  Gen.  Trin.  1  Vict.  It 
is  kid  down  in  Stephen  on  Pleading  (4th  edit,  p.  422), 
that ''  pleadings  should  have  their  proper  formal  commence- 
ments and  condu^ons ;"  in  support  of  which  the  author  re- 
fere  to  Co.  Litt.  303.  b.,Com.  Dig.,  Pleader,  (E),  27, 28, 32. 
The  count  is  not  bound  by  the  conclusion  of  the  plea, 
bat  by  the  part  of  it  which  shews  to  what  the  defence  is 
aj^ed. 

The  second  plea  is  also  bad  for  the  cause  assigned.  The 
agreement  was,  that  the  plaintiff  should  receive  a  certain 
8Qm  by  way  of  composition  for  his  debt,  and  upon  receiving 
it  should  execute  a  release.  This  agreement  cannot  be  a 
bar  to  the  action,  unless  every  tiling  has  been  done  whereby 
the  debtors  would  be  entitled  to  the  release.  Now  there  is 
DO  statement  that  they  offered  to  pay  the  composition  to  the 
plainti£^  or  that  they  tendered  the  release  to  him  to  be  ex- 
ecuted. In  ordinary  cases,  the  conveyance  must  be  ten- 
dered for  execution  by  the  purchaser.  Sugden,  Vend,  and 
Purchasers,  373,  (10th  edit.). — He  was  then  stopped  by  the 
Court. 

Baytiy  contrd. — With  respect  to  the  first  plea,  the  defec- 
ti?e  commencement  is  helped  by  the  good  conclusion.  The 
rule  is,  that  ^'  condusio  facit  placitum."  Mr.  Stephen  thus 
iiys  down  the  rule  («) :  "  In  general,  a  defect  or  impro- 

(a)  P.  433,  4th  edit. 
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^^^' .  priety  in  the  commencement  or  conclusion  of  a  pleading  is 
R08LIN0  ground  of  demurrer.  But  if  the  commencement  pray  the 
MuooBRiooB.  proper  judgment,  it  seems  to  be  sufficient,  though  judg- 
ment be  prayed  in  an  improper  form  in  the  conclusion. 
And  the  converse  case,  as  to  a  right  prayer  in  the  conclu- 
sion, with  an  improper  "commencement,  has  been  decided 
the  same  way."  This  view  is  supported  by  the  cases  of 
Street  v.  Hopkinsan  («),  and  Talbot  v.  Hopwood  (ft).  The 
former  was  the  case  of  a  bad  conclusion,  the  latter  of  a  bad 
commencement  {^Aldersan^  B. — It  does  not  appear  in  Ta/- 
bot  V.  Hopwoody  whether  it  was  on  special  or  general  de- 
murrer. Where  there  is  a  defect  or  impropriety  in  the 
pleading,  there  must  be  some  state  in  which  it  is  not 
curable ;  that  is  to  say,  when  it  is  pointed  out  on  special 
demurrer.]  In  Street  v.  Hopkinsan,  Lord  Hardwicke  treats 
the  bad  conclusion  as  surplusage;  now  surplusage  is  not 
ground  of  demurrer,  but  is  rejected  altogether.  [Alders 
son,  B. — ^You  say  we  are  to  reject  the  first  part ;  why  not 
the  last?]     The  bad  part  is  the  surplusage. 

Aldebson,  B. — ^The  general  rule  is,  that  pleadings  must 
have  a  proper  commencement  and  a  proper  conclusion.  If 
so,  there  must  be  some  means  of  enforcing  the  rule,  and 
taking  advantage  of  a  defect  of  this  nature,  which  must  be 
by  special  demurrer.  The  defendant  must  therefore  amend, 
or  there  will  be  judgment  for  the  plaintiff. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff. 


(a)  Ca.  temp.  Hardw.  390.  {b)  Fortesene,  335. 
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BousFiELD  V.  Wilson.  Kov.  28. 

Assumpsit  for  money  had  and  received,  and  on  an  inanacHonof 

The  defendant  pleaded,  as  to  94i  28.  6A,  parcel  &c.,  that  ^^^^*  ^^ 
ifter  the  passing  of  the  7  &  8  Vict.  c.  1 10,  intituled  "  An  pleaded,  u  to 
Act  for  the  R^istration,  Incorporation,  and  Begulation  of  parcel &c.,  that, 
Joint  Stock  Companie8,''and  aOer  the  Istof  November,  1 844,  |^of  theiTs 
to  wit,  on  &C.,  the  defendant,  as  the  broker  and  airent  of  ^^^^-  ^-  ^^<^» 

and  after  the 

the  plaintifl^  sold  on  account  of  the  plaintiff  fifteen  scrip  ist  NoTember, 

shares  of  and  in  a  certain  joint-stock  company,  called  the  fendant,  u^e 

Boiton,  Newark,  and  Sheffield  Eailway  Company  for  the  *'''''J[t ^fthe 

sum  of  94L  2s.  6d. ;  the  formation  of  which  said  company  plaintiff,  sold 

was  o(xmnenced  after  the  1st  of  November,  1844,  and  the  plaintiff 

which,  at  the  time  of  such  sale,  was  a  joint-stock  company  gj^^^^  SJTcer- 

establiflhed  in  England  for  profit,  and  then  was  and  still  is  ^^  joint-stock 

°  *       ^  ^  ^  company,  called 

a  joint-stock  company,   according  to  the  definition  and  the  Boston, 

within  the  provisions  and  true  intent  and  meaning  of  the  Sheffield  Rail. 

8ud  act  of  Parliament,  (that  is  to  say),  a  partnership,  fo/gJ/^'^J'erf'; 

whereof  the  capital  was  then  agreed  and  intended  to  be  *^c  formation 

,,  ,         ,  ,  of  which  com- 

diTided  into  shares,  and  so  as  to  be  transferable  without  the  pany  was  corn- 
express  consent  of  all  the  co-partners  therein,  and  not  then  i^^  November 
bring  a  banking  company,  school,  or  scientific  or  literary  ^^f  J[j  ^^^^ 
institution,  or  a  friendly  sodety,  or  benefit  building  society,  time  of  such 

_  •;  ,  sale,  was  a 

nor  a  company  mcorporated  by  statute  or  charter,  nor  a  joint-stock 
company  authorised  by  statute  or  lettera  patent  to  sue  and  I'nTiSj^provi.  ' 
be  sned  in  the  name  of  some  oflScer  or  person ;  and  that  the  "??■  °f  *i® , . 

^  ^  said  act,  that  is 

8Qm  of  94L  2s.  6c2.,  parcel  &c.,  was  so  much  money  received  to  say,  a  part- 

nership  whereof 
^  cipital  was  agreed  and  intended  to  be  divided  into  shares,  &c.  &c.,  and  not  being  a  banking 
oopiiiiy,  &c.  [negativing  the  excepted  cases  mentioned  in  the  enacting  part  of  the  7  &  8  Vict, 
c*  110, 8. 2]  }  and  that  the  94/.  2ff.  6d,  parcel  &c.,  was  money  received  by  the  defendant  as  the 
P^Qonds  of  tach  aale : — Held  bad,  on  demurrer,  for  not  shewing  that  the  company  was  a  rail- 
«i]r  company,  the  ezeeation  of  whose  works  conld  be  carried  into  effect  without  the  assistance 
of  hrliamcnt,  and  therefore  not  within  the  provision  at  the  end  of  the  7  &  8  Vict.  c.  110,  s.  2, 
*Uch  is,  m  legal  effect,  an  exception. 

Smile,  that  if  the  sale  had  been  illegal,  the  defendant,  the  broker  who  negotiated  the  sale 
"^  received  the  money,  had  no  right  to  set  up  the  illegality  of  the  transaction  in  answer  to  an 
"^  for  money  had  and  received,  the  purchaser  not  having  insisted  on  such  Illegality. 


9. 

Wilson. 
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1846.  by  the  defendant  for  the  plaintiff,  and  at  his  request,  for  and 
BousFiBLD  ^  ^^^  price  and  proceeds  of  the  sale  by  the  defendant  of 
such  last-mentioned  shares,  on  such  sale  thereof  as  afore- 
said, and  not  otherwise,  nor  on  any  other  account  whatso- 
ever; that  at  the  time  of  such  sale,  and  when  the  said  sum 
of  94/.  28.  6cf.,  parcel  &c,  was  so  received  by  the  defendant 
as  aforesaid,  the  said  joint-stock  company  had  not  been 
completely  re^stered,  nor  had  obtiuned  any  certificate  of 
complete  registration,  according  to  the  provisions  of  the 
said  act  in  that  behalf,  and  that  no  authority  nor  act  of 
Parliament  had  then  been  obtained  by  or  on  behalf  of  the 
said  company,  for  the  carrying  into  execution  of  any  work 
or  works  by  the  said  company,  or  in  anywise  relating  to  or 
authorising  the  said  company,  of  all  which  provisions  the 
plaintiff  at  the  time  of  the  said  sale,  and  when  the  said  sum 
of  94/.  28.  6d.y  parcel  &c.,  was  so  received  by  the  defendant 
as  aforesaid,  had  notice,  which  said  sale  was  and  is  contrary 
to  the  form  of  the  said  act  of  Parliament  so  made  and 
passed  as  aforesaid. — Verification. 

Special  demurrer,  assigning  for  cause  (inter  ^lia),  that  it 
appears  upon  the  face  of  the  plea,  that  the  joint-stock 
company  therein  mentioned  was  a  railway  company,  for  the 
making  of  a  railway,  which  could  not  be  earned  into  exe- 
cution without  obtaining  the  authority  of  Parliament ;  and 
consequently  that  the  sale  of  the  scrip  thereof  before  complete 
registration,  or  before  any  act  of  Parliament  for  authorising 
the  execution  of  the  work  or  works  of  the  said  company  had 
been  obtained,  was  not  prohibited  or  rendered  illegal  by  the 
act  of  Parliament  in  the  said  plea  mentioned. — Joinder  in 
demurrer. 

Hayes,  in  support  of  the  demurrer. — The  plea  in  this 
case  raises  the  same  question  as  was  determined  by  tiiis 
Court  in  the  case  of  Vounff  v.  Smith  (a),  where  it  was  held 
that  a  Railway  Company,  whose  works  cannot  be  carried 

(rt)16M.  &  W.  121. 
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« 

into  execution  without  the  authority  of  Parliament,  is  not  a      ^1846.^ 
oompanj  the  sale  of  whose  scrip  before  complete  registration     Bousfisld 
18  forbidden  bj  the  stat.  7  &  8  Vict  c  110.     That  case  has       wilson. 
been  confirmed  bj  the  Court  of  Queen's  Bench,  in  Lawton 
T.  Hickman  (a).     But  even  supposing  the  contract  for  the 
nle  of  these  scrip  shares  to  have  been  illegal,  the  defendant, 
the  broker,  cannot  set  up  the  defence  of  illegality,  which 
was  not  set  up  by  the  purchaser  of  the  shares.     A  banker 
might  as  well  set  up  the  same  defence,  if  the  money  had 
been  pud  into  his  bank  by  the  purchaser.     The  claim  for 
money  had  and  received  is  wholly  independent  of  the  pre- 
vious illegal  contract.     Tenant  v.  Elliott  {b)y  and  Farmer  v. 
Bus9dl{c)j  are  express  authorities  to  this  effect,  that  if  A. 
leoeives  money  to  the  use  of  B.,  on  an  illegal  contract  be- 
tween B.  and  C,  A.  cannot  set  up  the  illegality  of  the  con- 
tnct  as  an  answer  to  A*'s  claim  for  money  had  and  received. 

Cowtinfff  contriL — The  authority  of  Vounff  v.  Smith  and 
Lawton  v.  Hickman  is  not  disputed.   But  it  does  not  appear 
OQ  the  face  of  this  plea,  that  the  company  mentioned  in  it 
was  a  company  for  the  execution  of  a  railway  requiring  the 
inthority  of  Parliament ;  and  if  it  be  such,  that  should  have 
been  replied ;  for  the  clause  at  the  end  of  the  second  sec- 
tion of  the  7  &  8  Vict.  c.  110,  is  not  an  exception,  to  be 
negatived  in  the  plea,  but  AprovisOy  which  ought  to  be  re- 
plied by  die  plaintifi.    It  is  nowhere  averred  in  the  plea 
that  this  was  a  Railway  Company ;  it  is  merely  sfdd  that 
it  was  **  a  certain  joint-stock  company  called  ^  The  Boston, 
Newark,  and  Sheflfield  Railway  Company.' "    In  Vounff  v. 
Smithy  this  point  was  not  brought  to  the  notice  of  the  Court, 
tbe  parties  being  desirous  of  taking  their  opinion  on  the 
inain  question.     The  case  of  Simpson  v.  Ready  {d)  is  in 
point  to  shew  the  distinction,  as  to  this  matter,  between  a 


(a)16LawJ.(N.  S.),Q.B.20.         (c)  1  Bos.  &  P.  296. 
(h)  1  Bos.  &  P.  3.  {d)  12  M.  &  W.  736. 


V. 

Wilson. 
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1846.  proviso  and  an  exception.  [Flatt,  K — Must  you  not  describe 
BousFiELD  "^  omnibus  the  company  which  you  say  is  an  ill^al  omu* 
pany  ?]  Yes,  as  regards  the  enacting  part  of  the  statute, 
but  not  as  to  provisoes.  [^Alderson^  B. — Every  word  of 
your  plea  may  be  true,  and  yet  this  may  be  a  l^al  com*- 
pany.  You  should  shew  an  iUegal  company,  which  und^ 
particular  circumstances  may  be  made  legal,  and  then  the 
plaintiff  must  reply  those  circumstances.]  K  so,  it  comes 
to  this,  that  the  party  must  always  negative  the  proviso. 
[Aldersany  B. — In  truth,  this  is  an  exception  out  of  the  act, 
though  called  a  provisa  Simpson  v.  Ready  was  a  case 
where  an  offence  was  created,  but  the  persons  who  might 
sue  for  it  were  limited.]  In  all  the  cases  on  this  subject 
which  have  been  decided  in  the  Court  of  Queen's  Bench, 
the  matter  of  the  proviso  was  replied. 

With  respect  to  the  other  point,  the  cases  cited  for  the 
plaintiff  are  distinguishable.  This  is  not  a  case  of  an  express 
promise,  but  only  of  a  promise  implied  by  law ;  and  the 
question  is  whether,  under  the  circumstances  stated  in  the 
plea,  the  law  will  imply  a  promise  to  pay  over  the  money* 
The  plea  says,  that  the  defendant  sold  the  scrip  as  the  bro« 
ker  and  agent  of  the  plaintiff;  they  were,  therefore,  both 
engaged  together  in  an  illegal  transaction.  If  the  law  will 
imply  an  obligation  to  pay  over  the  money  obtained  by  the 
sale,  it  thereby  gives  effect  to  the  illegal  transaction.  The 
whole  is  one  connected  illegal  dealing,  and  then  **  in  pari 
delicto  potior  est  conditio  possidentis."  [Alderwn^  B. — It 
is  a  strong  proposition  to  say,  that  if  a  party  to  an  illegal 
contract  pays  the  money  without  taking  the  objection  of  its 
illegality,  the  party  through  whose  hands  the  money  goes 
may  raise  it.  How  do  you  distinguish  the  cases  of  Tenant 
y.  Ellioty  and  Farmer  v.  BusseU,  from  the  present?]  Those 
cases  appear  to  be  inconsistent  with  the  decisions  in  daman 
V.  Brt/ce  (a)  and  Webb  v.  Brooke  (i).    The  policy  of  the  law 

(a)  3  B.  &  Aid.  179.  {b)  3  Taunt  6. 


V. 

Wilson. 
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18  to  invalidate  iU^al  contraots  throughout     lAldersoHf  B.         1846. 
^It  18  not  the  policy  of  the  law  that  he  who  has  another     bouifiklo 
man's  money  may  keep  it.     In  Simpson  v.  Reeufyy  there 
was  a  general  prohibition  on  all  town-councillors  to  make 
oontracts  with  the  conndl^  but  only  certain  persons  were  to 
006  for  the  penalty.     A.  brings  an  action  for  the  penalty ; 
primi  fade  he  is  entitled  to  do  so,  and  it  was  for  the  de- 
fendant to  shew  that  he  was  not.   In  this  case,  only  certain 
joint-stock  companies  are  illegal ;  and  it  is  therefore  for 
tke  defendant,  who  pleads  the  ill^aUty,  to  shew  that  it  is 
a  non-parliamentary  railway,  and  so  within  the  prohibition 
ofthe  act  of  Parliament.]     In  Farmer  y.  RusseUy  the  re- 
porter adds  a  quare,  whether  the  case  would  be  varied  if 
A.  were  a  parfy  to  the  illegal  contract  between  B.  and  C. 
Here  the  defendant  was  a  party  to  the  contract,  being  the 
broker  who  n^otiated  it. 

Hayes,  in  reply. — Weib  v.  Brooke  was  the  case  of  a  bill  of 
exchange,  ^ven  expressly  to  carry  out  the  original  illegal 
baigun.  Here  the  only  parties  to  the  original  bargain  are  the 
bayer  and  seller  of  the  shares ;  and  the  buyer  has  paid  over 
tbe  money  into  the  defendant's  hands,  who  holds  it  merely  as 
the  agent  for  the  plaintiff,  and  yet  clidms  to  keep  it  on  the 
Kore  of  the  illegal  bargain.  The  case  is  exactly  like  that 
of  Tenant  v.  EUiotL  [PlaUy  B.— Was  it  ill^  for  the 
defendant  to  receive  the  money  ?  because  that  was  the  act 
on  which  this  action  is  founded.  There  is  no  *'  par  delic- 
tum.'^ No ;  the  argument  for  the  defendant  must  go  to 
thia>  that  it  was  illegal  to  receive  money  firom  another  person 
to  the  use  of  the  plwntiff,  because  that  other  person  might 
have  refused  to  pay  it  by  reason  of  the  illegal  contract. 
Lmton  V.  Hickman  is  expressly  in  point  as  to  the  other 
objection.  This  is  clearly  the  case  of  an  exception,  and  not 
of  a  provisa     No  prim&  facie  illegality  is  shewn  in  the  plea. 

Aldbbson,  B.— The  plaintiff  is  entitled  to  the  judgment 
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^25^      of  the  Court.     The  second  section  of  the  7  &  8  Vict  c.  1 10 
BousFiKLo     does  not  create  the  offence;  it  is  the  26th  which  creates 

Wilson.  ^^^  illegality.  It  says>  with  respect  to  any  joint-stock 
company,  the  formation  of  which  shall  be  conmienced  after 
the  1st  of  November,  1844,  that  until  such  joint-stock 
company  shall  have  obtained  a  certificate  of  complete  regiB- 
tration,  &c.,  it  shall  not  be  lawftd  for  the  subscribers  to 
dispose  of  their  shares,  and  that  every  contract  for  ihe  sale 
or  disposal  thereof  shall  be  void.  Then,  looking  at  section 
2,  and  taking  it  altogether,  the  effect  is,  that  the  companies 
mentioned  at  the  end  of  that  section  are  not  within  the 
prohibition  of  the  26th  section.  It  seems  to  me  that  the 
case  is  clearly  within  the  authority  of  Younff  y.  Smitlu 
Suppose  the  statute  had  sfdd,  that  the  r^ulations  as  to 
complete  registration  should  apply  to  aU  joint-stock  com- 
panies, not  being  railway  companies  requiring  the  aid  of 
Parliament,  surely  it  would  be  necessary  to  state  that  this 
was  not  such  a  company.  With  respect  to  the  other  point, 
I  do  not  entertain  much  difficulty  about  it^  but  it  is  unne- 
cessary to  express  any  opinion  upon  it 

KoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


I 
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1846. 

Graham  and  Others  v,  Sandrinelli.  Dec.  6. 


N  tills  case  a  rule  bad  been  obtained,  calling  upon  the  AnaffidaTit 

pkinriflfe  to  shew  cause  why  the  defendant  should  not  be  dis-  only  that  the 

duurged  out  of  the  custody  of  the  sheriffs  of  Middlesex.    It  ^"ISora^ 

npeaied  from  the  aflBdayits,  that  on  the  21st  of  October  "^dbcUeyes 

,  that  the  de- 

bit, the  defendant  was  held  to  bail  by  an  order  of  JErk,  J.,  fendant  is 

OQ  an  affidavit  stating  that  he  was  indebted  to  the  plaintiffs,  England,  with- 
18  asngnees  of  the  estate  of  certain  bankrupts,  in  the  sum  ^^^^^  ^ 
of  £1900,  for  money  paid  to  the  defendant  by  the  sfdd  deponent  ob. 
bankrupts ;  that  die  defendant  was  lately  a  merchant  at  fonnation,  ia 
Smyrna,  in  the  empire  of  Austria,  and  was  then  in  Lon-  ^u^^foi^ 
don ;  and  that  the  following  advertisement  had  appeared  in  J^mibmt^ 
the  ^  limes"  newspaper,  on  the  15  th  of  September  last : —  arrest. 

Under  the 
6th  wetion  of 

"Edict  The  Austrian  subject,  Giuseppe  Quarto  Sandri-  ^i}*^,^^ 
nelli,  a  native  of  Trieste,  and  a  merchant  domiciled  in  judge  at  cham- 

bers  has  order- 
Smyrna,  who  hath  absconded,  and  stands  accused  of  the  ed  a  defendant's 

crime  of  fraudulent  bankruptcy,  is  hereby  called  upon  to  coart'out  of 
present  himself,  at  the  least  within  seventy  days,  before  the  ^^  ^®  P/**" 

'       ^  cess  issues  nas 

Imperial  and  Boyal  Consulate  General,  and  to  defend  him-  power,  on  ap. 

ii»i»  1  ••■  .  .11  'ii        plication  di- 

self  irom  the  said  accusation ;  with  the  proviso,  that,  by  rectiy  made  to 
Tirtue  of  the  459th  section  of  the  Penal  Code  of  Austria,  ^^'.^^"i/*^ 
» aafe  conduct  may  be  granted  to  him  on  his  demand.  ^^?)*  J;^!  ™'" 

teriaiB  Detore 

"  Smyrna,  the  1st  day  of  August,  1846.  the  judge  were 

insufficient,  or 

**  The  Imperial  and  Boyal  Consulate  General  of  Austria,  that  he  exer- 

(Signed)  "A.  D.  MeiLANOWICH."         proper  discre- 

tion.    Upon 
such  applica- 

The  affidavit  then  proceeded  to  state  the  belief  of  the  de-  tion,  the  party 

arrested  may 
«e  ifidaTita  to  explain  or  contradict  those  on  which  the  order  was  granted,  and  those  affidayits 
^ijhe  answered  by  the  plahitiff  on  shewing  cause. 

Tbe  defendant  may  also  take  the  opinion  of  another  jadge  as  to  the  propriety  of  his  discharge, 
■4  thai  opinion  is  in  like  manner  subject  to  be  reviewed  by  the  Court. 

Qmov,  whether,  if  the  judge  secondly  applied  to  should  differ  from  the  first  on  the  same  state 
^  hdt»,  he  has  power  or  right  to  order  the  prisoner's  discharge,  as  upon  an  appeal  to  the 

Qm»v,  also,  whether,  if  it  appear  on  the  fresh  affidavits  that  the  defendant  was  about  to  quit 
^land  at  the  time  when  tiiose  affidavits  were  made,  though  he  was  not  when  the  order  for  his 
fnttt  was  made,  the  Court  ought  to  discharge  him. 

VOL.  XVI.  O  ^'  ^' 


9. 

Sand&insjlli, 
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1846.        ponent,  that  the  defendant  would  shortly  quit  England 
G&AHAif      ^^688  he  were  forthwith  apprehended. 

The  defendant,  on  being  arrested,  applied  to  Fiatt,  B., 
on  aflBdavits  of  himself  and  other  persons  that  he  intended 
to  remain  in  this  country,  to  set  aside  the  order  of  JSrle,  J., 
and  all  subsequent  proceedings.  The  aflBdavits  used  on 
that  occasion  on  the  part  of  the  plaintiflb  contained  no  new 
matter.  The  learned  Judge  refused  to  make  any  order ; 
whereupon  this  application  was  made  to  the  Court,  and 
was  supported  by  further  affidavits  besides  those  used  at 
Chambers. 

Martin  and  Hoggins  shewed  cause  in  Michaelmas  Tenn. 
— ^In  the  first  place,  the  present  rule  is  incorrect  in  form; 
it  ought  to  have  been  a  rule  to  set  ainde  the  order  of  Platty 
B.,  not  a  rule  to  discharge  the  defendant.  Under  the  1  & 
2  Vict,  c  110,  s.  6,  the  proper  course  is  for  the  party 
arrested  to  apply  in  the  first  instance  to  a  judge,  or  to  the 
Court,  for  an  order  or  rule  on  the  plaintiflT  to  shew  cause 
why  he  should  not  be  discharged  out  of  custody.  That 
was  in  substance  the  application  here  made  to  Platty  B., 
who,  in  effect,  made  an  order  refusing  to  dischaige  the  de- 
fendant. Then  the  subsequent  jurisdiction  of  the  Court  is 
only  to  discharge  or  vary  such  order  made  by  a  judge,  on 
application  made  to  the  Court  by  the  party  dissatisfied  with 
the  order. 

Secondly,  the  defendant  is  not  entitled  to  apply  to  the 
Court  at  all.  The  true  construction  of  the  6th  section  is, 
that  the  party  arrested  can  appeal  but  once.  He  may  apply 
to  another  judge,  or  he  may  come  at  once  to  the  Court ;  but 
he  cannot  do  both.  In  this  case  the  defendant  has  elected 
to  apply  to  a  judge,  and  has  failed  in  that  application.  The 
Court  has,  therefore,  now  no  jurisdiction  to  question  the 
propriety  of  the  original  order,  or  to  discharge  the  defend- 
ant on  new  affidavits.  [They  then  proceeded  to  argue  the 
case  on  the  merits.] 
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The  Attorney^Generalj  contrd^  conteDded,  that  wherever        ig^g^ 

aathority  was  given  to  a  judge  at  Chambers,  it  was  impliedly 

given  subject  to  the  exercise  of  it  being  reviewed  by  the 

Court;  and  that  the  Court  out  of  which  the  process  issued  SANoaiNELu, 

had  always  a  light,  by  virtue  of  their  general  jurisdiction, 

to  relieve  the  party  against  it,  if  they  thought  that  the 

judge  had  allowed  the  process  to  issue  upon  insufficient 

materials,  or  had  exerdsed  an  improper  discretion  in  doing 

80.    He  then  argued  that,  in  this  case,  the  affidavit  on 

whidi  the  defendant  was  arrested  of  itself  negatived  any 

reasonable  inference  that  the  defendant  intended  to  go 

abroad,  inasmuch  as  the  seventy  days  limited  in  the  edict 

for  his  :q)pearance  at  Smyrna,  to  answer  a  criminal  charge, 

had  expired  before  the  application  for  his  arrest  was  made. 

Cur.  adv.  vult 


Talbot  v.  Bulkeley. 

iHIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  an  order  of  PoBoeA,  C.  B.,  dated  the  11th  of  August 
bt,  should  not  be  rescinded,  and  why  the  capias  issued  in 
parBoance  thereof  should  not  be  set  aside ;  and  why  the 
Born  of  126/.  18#.,  deposited  by  the  defendant  with  the 
dteiiff  of  Middlesex,  in  lieu  of  special  bail,  should  not  be 
Bet  aode.  It  appeared  from  the  affidavits,  that  the  defend- 
ant was  arrested  on  the  r2th  of  August,  by  an  order  of 
KOock,  C.  B.,  dated  the  11th.  The  affidavit  on  which  the 
order  was  made  stated,  on  the  information  and  belief  of  the 
d^Qent,  certain  facts  tending  to  shew  that  the  defendant 
was  about  to  leave  England,  but  did  not  state  from  whom 
the  deponent  received  the  information.  On  the  17th  of 
Augnst,  the  defendant  applied  to  the  Lord  Chief  Baron, 
on  an  affidavit  negativing  his  intention  to  leave  England, 
for  Us  discharge.     His  Lordship  refused  to  make  any  order, 

o2 
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1846.  and  the  defendant  thereupon  deposited  with  the  sheriff  the 
sum  of  126/.  ISs,  in  lieu  of  special  bail,  and  lOL  for  costs. 
In  the  affidavit  filed  by  him  in  support  of  this  rule,  he 
swore  that  he  never  had  any  intention  of  leaving  England, 
as  stated  in  the  plaintiff's  lEiffidavit  On  the  port  of  the 
plaintiff^  in  answer  to  the  rule,  it  was  sworn  that,  on  the 
7  th  of  November,  the  deponent  called  at  the  defendant's 
lodgings,  and  was  informed  by  a  female  servant  there  that 
his  goods  had  been  distrained  upon  for  rent  on  the  20th  of 
October,  and  that  on  that  day  he  had  given  up  his  apart- 
ments and  left  for  the  purpose  of  going  to  France,  and  had 
never  been  there  since  that  time. 

Humfrey  shewed  cause  in  Michaelmas  Term  (^Nao.  14). 
— The  affidavits  now  before  the  Court  sufficiently  shew  that 
there  is  reasonable  ground  to  apprehend  that  the  defendant 
will  go  abroad,  and  defeat  the  plaintiff  of  his  debt,  if  he  be  re- 
lieved from  the  effect  of  the  Lord  Chief  Baron's  order; 
or,  indeed,  that  he  is  already  gone.  That  being  so,  the 
Court  will  not  set  the  order  aside,  or  direct  a  return  of  the 
deposit :  Gibbons  v.  Spaiding  (a).  But  further,  this  is  mat- 
ter of  discretion  for  the  judge  at  Chambers,  and  die  Court 
will  not  question  that  it  was  properly  exercised.  [Aiders 
son,  B. — The  statute  expressly  gives  a  power  to  appeal  to 
the  Court.  The  order  is  regular,  if  the  judge  is  satisfied 
of  the  fact  that  the  party  is  about  to  leave  the  country ; 
but  he  must  be  satisfied  of  it  by  euidetice.  Surely  the  affi- 
davit ought  at  least  to  be  one  on  which  the  deponent  may 
be  indicted  for  perjury.  How  could  he  on  such  an  affi- 
davit as  this  ?  How  can  you  ever  prove  that  he  was  not 
informed  of,  and  did  not  believe,  a  particular  matter?] 
There  are  many  cases  in  which  the  giving  the  name  of  the 


(a)  11  M.  &  W.  173. 
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mformant  would  add  nothing  to  the  effect  of  the  affidavit ;         1846. 
18  m  the  case  of  a  general  officer  going  to  join  his  regiment,        Talbot 
which  would  be  perfectly  notorious.    [Bolfe,  B. — In  such  a     _,     ^'^ 

Bulk  BLE  Y. 

cue,  it  would  probably  be  sufficient  merely  to  shew  by 
affidavit  that  ihe  defendant  was  that  general  officer.]  At 
lU  erentsiy  the  subsequent  affidavits  state  facts  from  which 
it  may  well  be  inferred,  not  only  that  the  defendant  is  now 
actually  abroad,  but  also  (if  that  be  necessary)  that  he  in- 
teDded  to  go  abroad  at  the  time  when  the  original  order 
for  his  arrest  was  made. 

Martiny  contra. — The  original  affidavit  on  which  the 
anest  took  place  was  clearly  insufficient.    Then  the  ques- 
tkn  now  is,  whether  it  sufficiently  appears  that,  when  he 
was  so  arregteds  the  defendant  had  any  intention  of  going 
abroad.     It  is  in  respect  of  the  arrest  dien  made,  that  the 
application  for  his  discharge  is  made.     At  all  events,  the 
question  must  be  determined  with  reference  to  the  period 
when  the  original  order  was  confirmed  by  the  Lord  Chief 
Baron,  on  the  17th  of  August.    The  subsequent  facts  ought 
not  to  be  taken  into  consideration,  unless  they  tend  to  shew 
that  at  that  time  he  intended  to  go  abroad.   Now  the  reason 
aaaigned  in  the  present  affidavits  for  his  going  or  intending 
to  go  abroad  on  the  20th  of  October  appears  to  be  the  dis- 
tress Aen  made  upon  his  goods.     {^Rolfey  B. — I  very  much 
dimbt  whether  the  question  is,  whether  he  intended  to  go 
abroad  at  the  time  of  the  actual  arrest     The  judge  may 
iaane  a  capias  at  any  time  during  the  progress  of  the  cause, 
to&B  quoties ;  and  if  the  Court  be  satisfied  that  the  defend- 
mt  II0IC7  intends  to  go  abroad,  it  would  be  absurd  to  dis- 
daige  this  order,  merely  to  substitute  another  of  the  pre- 
Kat  date.]     But  the  defendant  has  no  opportunity  of  an- 
swering the  facts  on  which  that  question  depends.     A 
^^  detention  must  surely  be  on  new  affirmative  matter, 
which  the  defendant  has  an  opportunity  of  answering. 
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The  clear  meaning  of  the  sixth  section  of  the  statute  is  to 
give  a  right  of  appeal  to  the  Court  against  the  proceeding 
of  the  Judge,  which  proceeding  must  be  founded  on  the 
then  existing  state  of  things*  The  right  of  arrest  should 
be  strictly  construed,  in  furtherence  of  the  general  object 
of  the  act  of  Parliament.  [Parkey  B. — Liday  y.  EUefsen  {a) 
is  an  authority  in  point  as  to  the  orderof  a  judge,  for  hold- 
ing to  bail  on  a  special  affidavit,  being  subject  to  reviews! 
by  the  Court  The  difficulty  with  me  is,  how  we  are  to 
order  a  defendant  to  be  kept  in  custody,  if  the  materials 
were  insufficient  at  the  time  to  place  him  in  custody.  He 
ought  not  to  be  arrested  a  second  time  without  a  special  (»der 
to  that  effect     The  rule,  nemo  debet  bis  vexari  pro  eftdem 

causa,  applies.] 

Cur.  adv.  vult 


The  judgment  of  the  Court  in  both  these  cases  was  now 
SANPMN.LLI.  dehvered  by 


Gaaham 

V. 


Talbot 

V. 
BULKBLST. 


Parke,  B. — These  cases  were  argued  last  term,  and 
stood  over  that  the  Court  might  consider  what  its  powers 
and  duties  were  imder  the  stat  1  &  2  Vict  c.  110.  Before 
the  statute,  any  judge  of  the  superior  courts  might  have 
ordered  an  arrest  in  any  action,  but  his  orders  were  subject 
to  review  by  the  Court  from  which  the  process  issued,  as 
any  other  orders  which  an  individual  judge  might  make,  in 
the  course  of  the  ordinary  practice  of  the  court  An  in- 
stance of  such  a  review  occurred  in  the  case  of  Lnkof  v. 
EUefsen  (a) ;  and  if  the  Court  should  think  the  order  impro- 
per, from  any  defect  in  the  affidavit  to  hold  to  bail,  or 
because  an  improper  discretion  was  exercised  by  the  judge, 
the  Court  would  have  interfered  and  set  it  aside. 

By  the  6th  section  of  the  stat  of  Vict,  the  perscm  ar- 


(a)  2  East,  46a. 
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rested  may  apply  to  a  judge  for  an  order,  or  the  Court  for  1846. 

t  rale,  to  abew  cause  why  he  should  not  be  discharged  out  Graham 

rfcostody,  and  the  judge  or  Court  may  make  an  order  or  sandmnblli. 

rule  absolute  as  prayed,  with  or  without  costs,  or  make  talbot 

soch  other  order  thereon  as  shall  seem  fit ;  and  there  is  a  ^     ^« 

BULKSJUBT. 

proviflo  that  such  order  made  by  the  judge  may  be  dis- 
daiged  or  yaiied  by  the  Court,  on  ap{dication  made  there- 
to by  either  party  dissatisfied  with  such  order. 

It  is  dear,  from  the  terms  of  this  section,  that,  notwith- 
staoding  the  judge's  order  to  arrest,  the  Court  from  which 
the  process  issued,  upon  an  application  to  it,  has  a  power  to 
discharge ;  and  we  think  there  is  nothing  in  the  act  to  take 
tway  the  genend  control  previously  possessed  by  the  Court 
o?er  a  single  judge,  if  we  tMnk  the  materials  before  the 
judge  insuffident,  or  that  he  exerdsed  an  improper  discre- 
tioD,  acting  in  any  matters  pending  in  the  court ;  and  con- 
sequently, where  any  application  is  made  to  us,  we  may 
mterfere,  either  by  virtue  of  our  general  jurisdiction,  or 
dot  given  by  the  statute ;  and  further,  the  party  arrested 
may  by  the  statute  use  affidavits  to  contradict  or  explain 
those  on  which  the  order  was  granted,  dther  by  den3dng 
the  intention  to  dq)art,  or  shewing  that  the  debt  was  not 
doe;  a  course  which  was  not  permitted  by  the  old  practice 
of  die  court ;  and  those  affidavits  may  be  answered  by  the 
pfauntiff  on  shewing  cause. 

In  addition  to  this  power,  a  right  is  given  to  the  person 
anested  to  take  the  opinion  of  another  judge  as  to  the 
propriety  of  his  disdiarge;  this  opinion  being  again  subject 
to  be  reviewed  by  the  Court  above. 

Two  questions  here  arise :  1st,  whether,  if  the  judge  se- 
condly applied  to  should  differ  from  the  first  on  the  same  state 
of  facts,  he  has  power  or  right  to  order  the  prisoner's  dis- 
dttige,  as  upon  an  appeal  to  the  Court ;  and  2ndly,  whether, 
if  it  should  appear  on  die  fresh  affidavits  that  the  person 
vrested  was  about  to  quit  England  at  the  time  the  affida- 
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1846.        vits  were  made,  though  it  b  not  clear  that  he  was,  or  even 

^;^2^      though  It  be  shewn  that  he  was  not,  when  the  order  wai 

o.  made,  the  Court  ought  to  dischanice  him  or  his  bail,  oi 

SaNDRINSLLI.  1  .        ,   .  1       /»!      .1  1  nil 

direct  the  money  deposited  mstead  of  bail  to  be  renmded. 
9.  We  are  not  all  agreed  upon  these  questions,  and  it  if 

BuL«L.T.  ^^^  ^^^  necessary  for  us  to  decide  them,  in  disposing  of  tin 
two  cases  which  we  have  taken  time  to  consider,  though  tb( 
points  are  of  practical  importance. 

In  Graham  v.  SandrineUiy  the  defendant  was  arrested  foi 
£1900,  by  order  of  Mr.  Justice  J?rfe,  which  was  foundec 
on  an  affidavit  made  on  the  20th  October,  stating  the  debl 
sufficiently,  and  that  an  advertisement  had  appeared  in  the 
*^  Times,"  on  the  15th  of  September,  of  an  edict  of  the  AuS' 
trian  consul  at  Smyrna,  on  the  1st  of  August,  stating  thi 
defendant  to  have  absconded  from  Smyrna,  and  to  stand  ao- 
cused  of  the  crime  of  fraudulent  bankruptcy,  and  calling  os 
him  to  appear  in  seventy  days,  and  offering  a  safe  conduct 
The  affidavit  stated  no  other  material  fact,  and  merelj 
added  the  belief  of  the  deponent  that  the  defendant  wouU 
shortly  quit  England  unless  apprehended.  After  the  de* 
fendant  was  arrested,  he  applied  to  my  Brother  Ptatt  to  set 
aside  the  order  to  hold  to  bail  and  all  subsequent  proceed* 
ings,  upon  his  own  affidavits,  and  those  of  other  persons,  ai 
to  his  intention  to  remain  in  England.  The  learned  Judgi 
refused  to  make  the  order.  The  affidavits  did  not  disdosi 
any  new  matter  against  the  defendant.  In  the  form  ii 
which  the  summons  was  taken  out,  my  Brother  Piatt  wai 
certunly  right  in  not  granting  an  order  to  the  ftill  extern 
asked,  because  the  writ  of  ca.  sa.  certainly  ought  not  U 
have  been  set  aside.  Whether  he  was  right  or  not  in  re 
fusing  to  make  an  order  to  discharge  only,  on  this  summons 
is  not  material  nowy  because  we  are  all  of  opinion  that  w< 
may  consider  that  my  Brother  Erle^s  order,  and  the  affid» 
vit  in  support  of  it,  are  before  the  Court,  and  that  undei 
our  general  jurisdiction  we  have  a  power  to  give  the  de- 
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feodant  relief     We  all  think  he  was  wrong  in  making  an         1846. 
order  to  arrest  upon  such  an  affidavit     It  Is  probable  he      Gai^HAM 
£d  not  advert  to  the  circumstance  that  the  Austrian  order  sandwnelli 
WIS  to  appear  at  Smyrna  In  seventy  days,  and  that  seventy       Talbot 
days  had  ezjdred  before  the  application  to  him;  and  whilst 
they  were  numing,  he  might  have  thought  that>  as  an  Aus- 
trian subject,  the  defendant  would  have  obeyed  the  summons, 
and  80  gone  abroad.     The  order,  therefore,  having  pro- 
oeeded  upon  insufficient  grounds,  we  think  that  the  defend- 
ant ahoold  be  dischaiged  out  of  custody,  and  we  say  nothing 
respecting  die  order  of  Baron  Flatt;  but  this  discharge 
dioold  be  without  costs,  as  there  was  no  untrue  statement 
or  concealment  of  facts  on  the  part  of  the  plaintiff. 

The  next  case  is  that  of  Talbot  v.  Btdkeley.     This  case 
18  not  pressing,  as  the  defendant  is  not  In  custody. 

We  have  careiully  perused  all  the  affidavits,  and  think 
that  If  it  were  not  for  the  matter  disclosed  on  the  affidavits 
used  on  shewing  cause,  the  defendant  would  be  entitled  to 
have  the  deposit  returned.  But  those  affidavits  raise  a 
question,  on  which  the  defendant  has  not  had  any  oppor- 
tunity of  bdng  heard,  viz.  whether  he  has  not,  rince  the 
arrest,  broken  up  his  establishment  and  gone  to  reside 
abroad;  and  whether  this  be  the  fact  the  Court  wish  to 
aaoertain,  before  they  decide  on  the  question  whether  the 
depoat  ought  to  be  returned.  This  question  must  be 
referred  to  the  Master. 

Rules  accordingly. 
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1846. 

Dec.  12.  Daniels  v.  Fielding  and  Another. 

The  only  i^ASE  for  a  malicious  arrest. — The  declaration  stated, 

an  action  for  a  that  the  defendants  heretofore,  to  wit,  on  &c.,  not  then 

rertnnder'the  ^^^^ing  any  reasonable  or  probable  cause  to  believe  that  the 

1  *  2  Vict.  plaintiff  was  about  to  quit  England,  but  contriving  &c., 

the  plaintiff  falsely  and  maliciously,  and  without  any  reasonable  or  pro- 

the  judge's  bable  cause,  caused  Bud  procured  Sir  John  Patteson,  Knt.,  one 

^'^iL^b  "^  ^  ^^  ^^^  justices,  &c.,  to  make  his  certain  order  in  writing  in  an 

hood  or  fraud,  action  of  debt  then  pending,  wherein  the  now  defendant, 

must  therefore  George  Fielding,  was  the  plaintiff,  and  the  now  plaintifl^ 

^(  ^^^  Abraham  Daniels,  was  the  defendant,  whereby  he  ordered  that 

*f[j*'?'»  ■  <*®-  the  now  defendant,  George  Fielding,  should  be  at  liberty  to 

held  sufficient,  issue  a  writ  of  capias  against  the  now  plaintiff,  indorsed  to 
that  the  d^md.  ^old  the  now  plaintiff  to  bail  for  the  sum  of  1436Z.  5s. ;  and 

ants,  not  haj-  thereupon  the  now  defendants,  afterwards  &c.,  falsely  and 

sonable  or  maliciously,  and  without  any  reasonable  or  probable  cause, 

probable  _  ,  ,  , 

cause  to  beliere  caused  and  procured  to  be  sued  out  a  writ  of  capias  against 
WM  about  to  *^®  ^^w  plaintiff,  indorsed  to  hold  him  to  bail  for  1436/.  5s., 
amt  England,  ^^^  falsely  and  maliciously,  and  without  any  reasonable  or 
liciousiy,  and  probablc  causc,  sued  out,  by  colour  of  the  said  order,  a 
reasonable  or  Wilt  of  capias,  directed  to  the  sheriff  of  Middlesex,  com- 
caused  and  0n9.'  i^aiiding  him  to  arrcst  the  plaintiff,  until  he  should  give 
ctwtfrfajudge  \y^i\  in  ^hc  said  action  so  pending  against  him,  or  until  he 
order  for  a  should  be  Otherwise  discharged  by  due  course  of  law. 
^e\^aintiff,  I'he  declaration  then  averred,  that  the  defendants,  pursuant 
b°*coioar^o?*' '  ^  *^®  order  of  Patteson,  J.,  falsely  and  maliciously,  and 
the  said  order,    without  any  reasonable  or  probable  cause,  caused  the  writs  to 

caused  a  capias 

to  be  sued  out  be  indorsed  for  1^361  5s.,  and,  by  virtue  thereof,  falsely  and 
the^in^to  nialiciously,  and  without  any  reasonable  or  probable  cause, 
^ '™^  caused  the  plaintiff  to  be  arrested  by  the  said  sheriff,  by  vir- 
tue of  the  said  writ,  and  to  be  kept  in  custody  until  he  gave  bidl 
in  £3000  to  procure  his  release ;  whereas,  in  truth  and  in 
fact,  the  defendants  never  had,  nor  was  there  at  any  time,  any 
reasonable  or  probable  cause  for  believing  that  the  plaintiff 
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was  about  to  quit  England,  nor  bad  he  any  such  intention.         1846. 
The  declaration  then  stated,  that  such  proceedings  were  had      Danibls 
in  the  action,  that  it  was  ordered  by  the  Court  that  Mr.  Jus-      Piklding. 
tioe  Patttsan^s  order  should  be  rescinded,  the  writ  of  capias 
should  be  set  aside,  and  the  bail-bond  should  be  delivered 
up  to  be  cancelled ;  and  that  the  defendant,  G.  Fielding, 
flhould  pay  the  costs  of  and  occasioned  by  the  arrest,  whereby 
the  plaintiff  was  actually  discharged  from  the  arrest  and  the 
proceedings  relating  thereta — Plea,  Not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sit- 
tings after  last  Hilary  Term,  the  plaintiff  obtained  a  ver- 
dict, damages  £5. 

In  Easter  Term,  Martin  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  declaration  was  bad,  for  not 
alleging  the  falsehood  of  the  affidavit  on  which  the  order  of 
PaOeion,  J.,  was  made. 

Jerms  and  Humfrey  shewed  cause  in  Trinity  Term. — 
This  declaration,  though  possibly  it  might  be  bad  on  spe- 
dal  demurrer,  is  suffident  after  verdict     The  contention 
on  the  other  side  is,  that  it  is  bad  in  substance,  for  omit- 
ting to  all^e  the  falsehood  of  the  affidavit  on  which  the 
order  for  the  arrest  was  made.     But  it  is  to  be  remem- 
bered, that  the  foundation  of  the  action  is  not  the  impro- 
perly obtiuning  from  the  judge  an  order  to  arrest  the  plain- 
tiff, but  the  arresting  of  him  maliciously  and  without  rea- 
sonable or  probable  cause.     The  judge's  order  amounts  to 
no  more  than  this,  that  the  plaintiff  shall  be  at  liberty  to 
^ea  capias;  if  then  he  wrongfully  avfdls  himself  of  that 
pennission  to  make  the  arrest  without  reasonable  or  proba- 
ble cause,  he  thereby  becomes  liable  to  an  action.    Possibly 
It  mi^t  not  be  necessary  even  to  state  the  judge's  order  in 
tbe  declaration  at  all ;  or,  at  all  events,  only  in  order  to 
shew  that  the  action  was  properly  conceived.     [They  cited 
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1846.  MilUm  v.  Elmore  (a),  Gregory  v.  Derby  {b\  Biggs  v.  Clay  (c), 
Daniels  Saxon  V.  Castle  {d)y  Elsee  v.  451111^  (e).]  But,  secondly. 
Fielding  *^^  verdict,  the  allegation  that  the  defendants  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause,  pro- 
cured  the  learned  judge  to  make  the  order  for  the  arrest, 
may  reasonably  and  properly  be  taken  to  import  that  the 
defendants,  when  making  the  application  to  the  judge,  knew 
that  they  had  no  reasonable  or  probable  cause  for  the  impli- 
cation, and  consequently  that  the  affidavit  on  which  they 
grounded  it  was  false. 

Martin  and  Cowling,  contrk. — The  gist  of  this  action  is^ 
the  falsely  and  maliciously,  and  without  reasonable  and 
probable  cause,  procuring  from  the  judge  the  order  which 
entitled  the  defendants  to  make  the  arrest;  and  that  is  the 
material  part  of  this  declaration.  The  actual  arresting  is 
only  in  pursuance  of  the  judge's  order.  The  declaration 
ought,  therefore,  to  have  shewn  distinctly  that  the  defend- 
ants imposed  upon  the  judge  by  a  false  affidavit,  and  so  in- 
duced him  to  make  the  order.  It  is  consistent  with  ail  that 
is  distinctly  averred  in  this  declaration,  that  the  defendants, 
in  obtaining  the  judge's  order,  thought  that  they  had  a  rea- 
sonable and  probable  cause  for  applying  for  it,  and  that  the 
judge  was  in  error  in  granting  it.  The  cases  cited  on  the 
other  side  all  support  this  view  of  the  case.  Even  if  the 
defendants  did  not  themselves  believe  that  the  plaintiff  was 
about  to  quit  the  country,  yet  if  they  laid  the  facts  &irly 
before  the  judge  upon  the  face  of  their  affidavit,  and  thereby 
satisfied  him  that  the  plaintiff  did  intend  to  leave  the 
country,  and  that  a  capias  ought  to  issue,  they  would  not 
be  liable  to  an  action ;  yet  such  a  state  of  things  would  sa- 
tisfy the  averment  in  this  declaration,  that  they  falsely  pro- 


(a)  4  C.  &  P.  456.  {d)  6  Ad.  &  K  622, 

(b)  8  C.  &  P.  749.  (e)  1  D.  &  R.  d7. 

(c)  4  N.  &  M.  464. 
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cored  the  judge  to  make  the  order.     The  whole  foundation         i840. 
of  the  action  is,  the  maliciously  laying  before  the  judge  a      Daniils 
fidse  statement,  and  so  inducing  him  to  act    Under  the  old     puldino. 
process,  before  the  stat  1  &  2  Vict  c  110,  the  Court  acted 
merely  ministerially  in  authorizing  an  arrest,  to  which  the 
pbdntiffwas  entitled  on  his  ex-parte  affidavit  of  debt.   But 
once  that  statute,  the  order  for  the  arrest  is  a  matter  of 
pure  discretion  with  the  judge,  to  be  exercised  upon  all  the 
&ct8  laid  before  him ;  and  the  plaintiff  cannot  now  be  liable 
to  such  an  action  as  this,  except  upon  the  ground  of  his 
having  influenced  the  discretion  of  the  judge  by  some  wilful 
miBHStatement  of  the  facts   or  suppression  of  the  truth. 
[Mfej  K — ^The  question  is,  whether  the  allegation  that  the 
defendants  falsely  and  nudiciously,  and  without  any  rea- 
sonable or  probable  cause,  caused  and  procured  my  Brother 
Pattaon  to  make  the  order,  may  not,  aflcr  verdict,  mean 
that  they  procured  him  to  do  so  by  fabe  and  malicious 
Btatonents  in  their  affidavits.]     The  Court  will  not,  even 
ifier  verdict,  put  a  construction  on  the  words  which  is  out 
of  the  natmul  and  ordinary  scope  of  the  allegation:  Jack* 
MR  V.  Pesked  (a).     [They  also  referred  to  Johnstone  v..  Sut- 
ft«(6),  Stunner  v.  Gunton  (c),  SavUv.  Roberts  {d)y  Chapman 
V.  Pickersffin{e)y  and  Harris  v.  Goodwyn  (/).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — This  was  an  action  for  maliciously  arresting 
^  plaintiff,  and  holding  him  to  bail  for  a  sum  of  143621 5s. 
At  the  trial,  before  the  Lord  Chief  Baron,  at  the  sittings 
^r  last  Hilary  Term,  the  plaintiff  obtained  a  verdict. 


(a)  1  M.  &  Sel.  2d4.  (<?)  2  Wils.  145. 

(A)  1  T.  R.  544.  (/)  2  Man.  &  G.  405 ;  2  Scott, 

(e)  1  Saand.  230  a.  N.  R.  459. 

(<0  1  Salk.  13. 
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1846.        The  Court  afterwards  granted  a  rule  nisi  for  arresting  the 
^   ^  judgment,  which  came  on  to  be  argued  in  last  Trinity  Term, 

V-  and  we  took  time  to  consider  our  judgment.     The  declara- 

tion  states,  that  the  defendants,  not  having  reasonable  or 
probable  cause,  caused  and  procured  Mr.  Justice  Patteson 
to  make  an  order,  dated  the  11th  of  November,  1845,  in  an 
action  then  pending  in  the  Court  of  Queen's  Bench  against 
the  plaintiff,  at  the  suit  of  the  defendants,  by  which  order 
Patteson^  J.,  ordered  that  the  now  defendants  should  be  at 
liberty  to  issue  a  writ  of  capias  against  the  now  plaintiff,  in- 
dorsed to  hold  him  to  bail  for  143621  6s. ;  and  thereupon  the 
now  defendants,  falsely  and  maliciously,  and  without  any 
reasonable  and  probable  cause,  sued  out,  by  colour  of  the 
said  order,  a  writ  of  capias,  directed  to  the  sheriff  of  Idld- 
dlesex,  commanding  him  to  arrest  the  plaintiff  until  he 
should  give  bail  in  the  said  action  so  then  pending  against 
him,  or  until  he  should  otherwise  be  discharged  by  due 
course  of  law.  The  declaration  then  goes  on  to  aver  that 
the  defendants,  pursuant  to  Mr.  Justice  PattesofCs  order, 
falsely  and  maliciously,  and  without  reasonable  and  probable 
cause,  caused  the  writ  to  be  indorsed  for  1436/.  6«.,  and  by 
virtue  thereof,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  the  plaintiff  to  be  ar- 
rested by  the  said  sheriff,  by  virtue  of  the  said  writ,  and  to 
be  kept  in  custody  till  he  gave  bail  in  £3000  to  procure 
his  release ;  whereas  in  truth  and  in  fact  the  defendants 
never  had,  nor  was  there  at  any  time,  any  reasonable  or  pro- 
bable cause  for  believing  that  the  plaintiff  was  about  to 
quit  England,  nor  had  he  any  such  intention.  The  declara- 
tion then  goes  on  to  state,  that  such  proceedings  were  had 
in  the  action,  that  it  was  ordered  that  Mr.  Justice  PattesorCs 
order  should  be  rescinded,  and  the  writ  of  capias  should  be 
set  aside,  and  the  bail-bond  should  be  delivered  up  to  be 
cancelled ;  and  that  the  defendant,  G.  Fielding,  should  pay 
the  costs  of  and  occasioned  by  the  arrest,  whereby  the  plain- 
tiff was  wholly  discharged  from  the  arrest  and  the  proceed- 
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iDgs  relating  thereta     In  order  to  decide  on  the  validity  of         1846. 
this  declaration  after  verdict,  it  will  be  convenient  to  con-      ^T"^*     ' 

Daniels 

ader,  first,  what  the  law  was  before  the  stat.  1  &  2  Vict  v- 


Ci  110,  abolishing  arrest  on  mesne  process ;  and,  secondly, 
how  the  law  has  been  affected  by  that  statute,  so  far  as  re- 
lates to  actions  for  malicious  arrests. 

The  arrest  before  the  statute  was,  in  an  action  for  debt, 

the  mere  act  of  the  plaintiff  himself,  and  on  making  the  re- 

quifflte  affidavit  that  the  defendant  was  indebted  to  him  in  a 

Bom  of  £20  and  upwards,  the  plaintiff  obtained  his  writ  of 

capias  or  latitat  as  a  matter  of  course.     Nothing  was  re- 

qmied  in  order  to  entitle  the  plaintiff  to  such  a  writ,  but 

the  affidavit  of  debt,  the  truth  of  which  the  defendant  had, 

in  that  state  of  the  proceedings,  no  means  of  ascertaining. 

The  defendant  was  then,  so  far  as  the  arrest  was  concerned, 

entirely  at  the  mercy  of  the  plaintiff.     If  the  plaintiff 

fiindulently  made  affidavit  of  a  debt  which  did  not  exist, 

he  thereby,  without  the  intervention  of  any  other  authority, 

csosed  an  injury  to  the  defendant,  and  it  followed  as  a  ne- 

oeaaary  consequence,  that  if  in  the  result  of  an  action  in 

which  the  defendant  had  been  arrested,  it  turned  out  that 

the  debt  sworn  to  was  not  due,  the  defendant  had  a  right 

of  action  against  the  plaintiff  for  injury  caused  to  him 

directly  by  the  wrongful  act  of  the  plaintiff.     Such  being 

the  state  of  the  law  before  the  passing  of  the  1  &  2  Vict. 

c  110,  the  declaration  for  a  malicious  arrest  merely  stated 

that  the  defendant,  not  having  reasonable  or  probable  cause 

of  action  against  the  plaintiff  to  the  amount  for  which  he 

afterwards  caused  him  to  be  arrested,  maliciously  sued  out 

aeopta#,  and  without  reasonable  or  probable  cause  procured 

^e  same  to  be  indorsed  in  the  sum  of  £ y  and  caused 

the  Bame  to  be  delivered  to  the  sheriff,  and  without  reason- 
^  or  probable  cause  caused  the  sheriff  to  arrest  the 
plainti£  The  declaration  then  proceeded  to  aver  the  pro- 
^ti(m  and  termination  of  the  action  in  which  the  plaintiff 
^  been  arrested,  and  that  in  the  result  it  turned  out  that 
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1846.        the  sum  for  which  he  had  been  arrested  was  not  due,  and 
Danikls      the  injury  arising  from  that  arrest,  together  with  the  con- 
FiBi^iKo.     sequential  damages,  if  auy,  set  forth  in  the  declaration, 
constituted  the  ground  of  action. 

By  the  1  &  2  Vict.,  c  1 10,  a  great  change  was  made  in  the 
law  relative  to  arrest  on  mesne  process,  and  by  consequence 
in  the  nature  of  the  action  for  a  malicious  arrest.  By  the  first 
section  of  the  statute,  arrest  on  mesne  process  is  abolished, 
but  then  by  section  3  it  is  enacted,  that  if  a  plaintiff  shall, 
by  the  affidavit  of  himself  or  of  some  other  person,  shew  to 
the  satisfaction  of  a  judge  that  he  has  a  cause  of  action 
agmnst  the  defendant  to  the  amount  of  £20  or  upwards^ 
and  that  there  is  probable  cause  for  believing  that  the  de- 
fendant is  about  to  quit  England,  then  it  shall  be  lawful 
for  the  judge,  by  special  order,  to  direct  that  the  defend- 
ant  may  be  held  to  bail  for  such  sums  as  the  judge  may 
think  fit,  not  exceeding  the  amount  of  the  debt;  and  there- 
fore the  phdntiff  may  sue  out  a  writ  of  aqnas,  according  to 
the  form  given  in  a  schedule  to  the  act.  By  section  4,  the 
sheriff  is  directed  to  arrest  the  defendant  on  such  writ  of 
capias,  who  is  to  remain  in  custody  until  he  has  given  bail, 
or  made  a  deposit  to  secure  the  debt  and  costs,  as  he  might 
have  done  under  the  former  statute.  Section  5  enacts,  that 
this  order  for  arrest  may  be  made  at  any  stage  of  the  pro- 
ceedings ;  and  section  6  enables  the  party  arrested  to  apply 
to  any  judge  or  to  the  Court  for  a  rule  or  order  on  the 
plaintiff  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody ;  and  the  judge  or  Court  may  make  such 
order  thereon  as  may  seem  just,  provided  that  any  such 
order  made  by  a  judge  may  be  discharged  or  varied  by  the 
Court  This  very  important  alteration  in  the  law  has  of 
necessity  materially  altered  the  nature  of  the  action  for  a 
malicious  arrest  The  foundation  on  which  such  an  action 
must  now  rest  is,  that  the  party  obtaining  the  capias  has 
imposed  on  the  judge  by  some  false  statement,  some  jvy- 
gesiio  falsi  or  suppressio  veri,  and  has  thereby  satisfied  him. 


mCWAKLMAS  VACATION,  10  VICT.  207 

not  only  of  the  existence  of  the  debt  to  the  requisite        1846. 
amount,  but  also  that  there  is  reasonable  ground  for  sup-      ^""^'^     * 
posing  the  debtor  is  about  to  quit  the  country.     But  how  ^^ 

will  it  be  if,  without  any  such  fraud  or  falsehood,  a  plain- 
tiff, upon  an  affidavit  fairly  stating  the  ftcts,  succeeds  in 
Bitisfying  a  judge  that  the  defendant  is  about  to  quit  the 
ooontiy,  and  so  obtains  an  order  for  a  capias  to  arrest  the 
defendant,  even  though  he  may  not  himself  believe  that 
die  defendant  does  intend  to  leave  the  country?  I^  in- 
deed, the  party  arrested  had  not  such  intention,  he  has  the 
power,  under  section  6,  of  making  a  substantive  application 
to  a  judge  or  to  the  Court,  praying  to  be  discharged  out  of 
custody;  and  this  will  be  done  as  matter  of  course,  if  the 
psrty  arrested  succeeds  in  satisfying  the  judge  or  Court 
that  he  has  not  nor  ever  had  the  intention  imputed  to  him. 
But  such  discharge  affords  no  ground  of  action  agiunst  the 
party  at  whose  instance  the  party  discharged  has  been  held 
to  bul,  provided  only  that  the  original  order  of  the  Judge 
bas  been  fiiirly  obtained. 

It  is  essential,  under  the  present  statute,  that  the  plaintiff 
in  an  action  for  a  malicious  arrest  should  allege  falsehood 
or  fraud  in  obtidning  the  original  order.  The  action  is 
in  its  character  similar  to  an  action  for  a  malicious  prose- 
cution on  a  criminal  charge,  and  the  declaration  ought  there- 
fore, in  analogy  to  the  course  of  pleading  in  such  actions, 
to  state  what  the  false  charge  or  statement  was  by  which 
the  judge  has  been  misled.  Now  the  declaration  in  this 
case  oontuns  no  such  statement,  and  indeed  seems  through- 
out to  be  framed  on  the  erroneous  notion,  that  the  gist  of 
tbe  action  is  the  arresting  by  the  defendants,  at  a  time 
when  they  had  no  reasonable  or  probable  cause  for  believ- 
ing that  the  plaintiff  was  going  abroad.  This,  as  we  have 
*Ii^7  explained,  is  an  error.  But  the  question  is  not 
whether  this  declaration  would  be  good  on  special  de- 
^Qiier,  but  whether  it  is  good  after  verdict;  and  though  it 
i*  oertainly  very  informal,  yet  we  think  that,  after  verdict, 

TOL.  XVI.  P  M.  w. 
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1846.  fact  that  H.  Whitaker  was  the  attorney  employed  in  Lord 
Kensington's  business  sufficiently  appeared  in  the  attesta- 
tion. Hibbert  v.  Barton  {a)  and  Elhington  v.  Holland  (b% 
which  had  been  relied  on  against  the  sufficiency  of  the 
attestation^  are  distinguished  by  the  Court  in  its  judgment 
\_Aldersony  B. — In  Lewis  v.  Lord  Kensington^  the  atr 
testation  clause  declares  that  Whitaker  subscribed  himself 
to  be  Lord  Kensington's  attorney,  which  is  stronger  than 
any  words  here  used.]  In  this  case  it  could  not  be  ne- 
cessary for  Balden  to  declare  more  than  once  that  he  was 
attorney  for  the  defendant.  Were  he  not  such  attorney, 
no  attestation  he  could  make  could  stand.  In  HSbbert  v. 
Barton,'  the  cognovit  was  witnessed  by  W.  P.,  **a8  the 
attorney"  of  the  defendant,  without  having  previously  shewn 
that  he  was  his  attorney,  or  that  he  attested  or  subscribed 
the  execution  as  such  attorney.  In  Todd  y.  Gompertz  (c), 
decided  in  the  case  of  a  prisoner  under  like  words  in  Beg. 
Gen.  Hil.,  2  W.  4,  No.  72,  now  superseded,  the  following 
attestation,  ^^  witness  Henry  King,  attorney  for  the  de- 
fendant at  his  request,"  was  held  good. 

Prentice,  in  support  of  the  rule. — In  Hibbert  v.  Barton, 
Parke,  B.,  expressed  his  opinion  to  be  in  favour  of  adher- 
ing to  the  words  of  the  act.  Now  the  act  requires  not 
only  that  the  attorney  shall  declare  himself  attorney  for 
the  party  executing,  but  also  that  he  shall  state  that  he 
subscribes  his  name  as  such  attorney  for  him.  If  com- 
pliance with  one  of  these  requirements  is  held  to  be 
equivalent,  compliance  with  both  of  the  clauses  of  the 
act  will  in  truth  be  disregarded. — He  was  then  heard  on 
the  merits. 

Pollock,  C.  B. — This  case,  as  far  as  regards  the  attesta* 

(a)  10  M.  &  W.  678.  the  same  rule,  FftiAtfrv.  Pa/Niiif(x^- 

(ft)  9  M.  &  W.  369.  las,  2  C.  &.  M.  216 ;  4  Tyr.  44. 

(c)  6  Dowl.  P.  C.  296.  See,  on 
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tion  of  the  cc^oidt,  is  ruled  by  Lewis  v.  Lord  Kensing-  1846. 
ton.  The  attestation  required  by  the  act  consists  of  only 
two  things:  viz.,  a  declaration  of  the  witness's  being  the 
defendant's  attorney,  and  a  statement  that  he  subscribes 
88  such  attorney  (a).  The  rest  is  matter  which  need  not 
\»  stated;  for  instance,  though  the  attorney  must  be  on 
die  rcdl  of  a  superior  court,  &c.,  that  need  not  be  made 
part  of  the  attestation.  In  this  case  the  declaration  of 
\)enig  the  defendantfs  attorney  occurs  in  the  unnecessary 
poftioQ  of  the  attestation. 

Parke,  B. — I  remain  of  the  opinion  which  I  expressed 
in  Hibbert  y*  Beaton,  that  in  this  section  the  Legislature 
requires  a  definite  thing  to  be  done,  namely,  the  sub- 
8cr3)ing  of  the  name  of  the  attorney  to  the  due  execution 
of  the  instrument,  which  is  directed  to  be  done  by  a  me- 
morandum of  attestation,  in  which  he  is  both  to  declare 
bimaelf  the  attorney  of  the  party  executing  the  instrument, 
and  to  state  that  he  subscribes  as  such  attorney.     No 
precise  form  of  words  has  been  rendered  necessary  for 
tiu8  purpose  by  the  act,  and  this  instrument  sufficiently 
Bhews  that  Balden  was  attorney  for  the  defendant,  and 
Bobflcribed  as  such. 

AxDEBSON,  B.,  and  Rolfe,  B.,  concurred. 

The  rule  was  made  absolute  on  the  merits,  the  de- 
fendant undertaking  to  bring  no  action,  and  the  cognovit 
to  stand,  being  well  attested. 

(a)  See  10  M.  &  W.  688. 
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Jan.  20.  CiaiLTON  v.  The  London  and  Croydon  Railway 

Company. 

By  5  vm.  4,      1 RESPASS. — The  declaration  allegedj,  that  the  defend- 
the  London       ^^^   assaulted  the  plaintiff^  gave  him  into  custody  of  a 

and  Croydon 

Railway  Company  was  incorporated.  By  8. 106,  they  were  authorized  to  make  bye-lawa  for  the 
good  goyemment  of  their  affairs,  for  regulating  their  proceedings,  and  for  the  management  of 
the  undertaking,  and  of  the  officers  and  servants  of  the  Company  in  all  respects,  **  and  to  impose 
and  inflict  such  reasonable  fines  and  forfeitures  upon  all  persons  offending  against  the  same  as  to 
the  said  Company  shall  seem  meet,  not  exceeding  the  sum  of  £b  for  each  offence ;"  such  bye- 
laws  to  be  **  binding  upon  and  be  observed  by  all  parties,''  provided  they  were  not  repugnant  to 
the  laws  of  England,  or  the  directions  of  the  act.  By  s.  148,  the  Company  were  empowered  to 
make  orders  for  regulating  the  trsvelling  upon  and  use  of  ^e  railway,  and  for  or  relating  to 
travellers  passing  thereon ;  such  orders  and  regulations  to  be  binding  upon  such  travellers^  on 
pain  of  forfeiting  and  paying  a  sum  not  exceeding  £bt  which  the  Company  shall  attach  to  a 
default.  By  s.  163,  penalties  and  forfeitures  imposed  by  the  act,  or  by  any  6tw-iav,  order,  or 
rule  made  in  pursuance  thereof,  might  be  recovered  in  a  summary  way  by  adjudication  of  jus- 
tices, one  half  the  penalty  to  go  to  the  informer,  and  the  other  half  to  the  Company.  By  s.  165, 
any  officer  or  agent  of  the  Company  may  seize  and  detain  any  person  whose  name  and  residoice 
should  be  unknown  to  such  officer  or  sgent  who  shall  commit  any  offence  against  the  act,  and 
may  convey  him  &c.  before  a  justice  without  any  warrant  or  other  authority  than  that  act. 
The  Company  made  a  bye -law,  under  their  common  seal,  by  which  each  passenger,  not  pro- 
ducing or  delivering  up  his  ticket  on  leaving  the  Company's  premises,  was  required  to  pay  the 
fare  from  the  place  whence  the  train  originally  started  : — Heldf  that  this  was  not  a  bye-law  im- 
posing a  "  penalty  or  forfeiture ;"  so  that  the  non -production  of  a  ticket  on  leaving  the  Com 
pany's  premises,  and  the  refusal  to  pay  the  fare  from  the  place  from  which  the  train  origin- 
ally started,  did  not  authorize  the  arrest  of  the  passenger. 

Sembl€,  the  only  power  to  apprehend  given  by  sect.  165,  is  for  an  offence  against  the  act  itself. 

Quaere,  whether  the  bye-law  was  reasonable. 
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peace-officer,  and  caused  him  to  be  conveyed  in  the  said        18471 
custody  along  divers  highways  to  a  police-station,  and  then      chilton 
caused  him  to  be  imprisoned  therein  for  twelve  hours,  &c.       ^     ^' 

Tw  rm        *    «.  1  1        .  /»    1  .    .  "^  London 

irlea. —  inat  before  and  at  the  tune  of  the  commiftmg  ash  Cbotdok 

of  the  allied  trespass  in  the  declaration  mentioned,  the        ^^^^ 

said  London  and  Croydon  Railway  Company  had  made 

and  constructed  a  certain  railway,  with  the  appiutenances, 

f<^  the  carriage  and  conveyance,  by  the  said  London  &c. 

Company,  of  passengers  from  a  certain  place,  to  wit,  Croy-* 

^  to  a  certain  other  place,  to  wit,  London,  undet  and  by 

▼irtne  of  a  certain  act  of  Parliament  made  and  passed  in  the 

Sfth  year  of  King  William  the  Fourth  (reciting  the  title  of 

this  act  and  of  several  other  acts  relating  to  the  Company). 

And  the  said  defendants  further  say,  that,  after  the  said 

making  the  said  railway  as  aforesaid,  and  after  the  making 

and  passing  of  a  certain  other  act  of  Parliament  made  and 

patted  in  the  fouri^  year  of  the  reign  of  her  now  Ma^ 

jesty,  intituled  ''An  Act  for  regulating  Baifways"  (a),  and 

long  before  the  day  of  the  committing  of  the  alleged  tres^ 

panes  in  the  said  dedaretiiMi  mentioned,  to  wit,  on  &c., 

tbe  said  London  &c«  Company,  under"  and  by  virtue^^  and 

IB  pmraance  of  the  powers  aftid  authorities  in  that  behalf^ 

given  to  them  by  the  said  acts  of  Parliament  in  that  behalf, 

duly  made  atid  reduced  into  writing  under  their  common  seal, 

irnder  aad  hf  virtue  of  those  acts  in  that  behalf,  the  foUow- 

i^  ordeiB  aaidr^ulations  for  iiegulating  the  travelling  upon 

and  use  of  the  said  London  and  Croydon  Bailway,  and 

Ae  times  when  the  saxne  should  be  open  for  use,  and  for  or 

idating  to  travellers  pasring  upon  tiie  said  railway,  and  for 

iqinlatiaig  the  passing  upcHi,  using,  or  working  the  said 

Loodoa  and  Cvofd&nk  Bailway,  and  other  works  by  the  said 

acts  of  the  said  London  and  Croydon  Bailway  Company  in  that 

bdialf  authorized,  or  in  anywise  relating  thereto  respectively, 

tkat  is  to  say : — "  No  passenger  will  be  allowed  to  take  his 

seat  m  or  upon  any  g(  the  Company's  carriages,  or  to  travel 

(a)  3  &:  4  Viet,  c  97. 
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1847.         therein  upon  the  said  railway,  without  having  first  booked 

Chilton      ^^^  plaoe  and  paid  his  fare.     Each  passenger  booking  his 

The  London    P^^  ^^  ^  furnished  with  a  ticket,  which  he  is  to  shew 

AND  CmoTDON  whcu  rcquircd  by  the  guard  in  charge  of  the  train,  and  to 

deliver  up  before  leaving  the  Company's  premises,  upon  de- 
mand, to  the  guard  or  other  servant  of  the  Company  duly 
authorized  to  collect  tickets.     Each  passenger  not  produc- 
ing or  delivering  up  his  ticket  will  be  required  to  pay  the 
{srefrom  the  place  whence  the  train  originally  startedJ*  And 
the  said  defendants  further  say,  that  the  said  orders  or  regu- 
lations were,  in  pursuance  of  the  said  act  of  the  fourth  year 
of  the  reign  of  her  now  Majesty,  to  wit,  on  &c,  duly  laid 
before  the  Lords  of  the  Committee  of  her  now  Majesty's 
Privy  Council,  appointed  for  trade  and  foreign  plantations, 
and  that  the  sfud  Lords,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  signified  to  the  said  London  &c.  Company 
their  approbation  of  the  said  orders  and  regulations.     And 
the  sidd  defendants  further  say,  that  before  and  on  the  day 
and  at  the  time  of  the  committing  of  the  said  alleged  tres- 
passes, the  said  orders  and  regulations  so  approved  as  afore- 
said were  printed,  published,  and  piunted  on  boards,  and 
fixed  and  continued  on  the  fronts  and  conspicuous  parts  of 
the  London  toll-houses  or  stations  of  the  sdd  London  and 
Croydon  Ridlway  Company  hereinafter  mentioned,  and  the 
several  other  toll-houses  of  and  belonging  to  the  said  Lon- 
don &c  Company,  and  on  all  other  buildings  or  places  at 
which  any  rates  or  tolls  were,  during  all  the  time  aforesaid, 
collected  or  paid  under  or  by  virtue  of  the  said  act  of  the 
said  fifth  year  of  the  reign  of  his  said  Majesty  King  Wil- 
liam the  Fourth.     And  the  said  defendants  further  say, 
that  the  said  orders  and  regulations  were,  before  and  during 
all  the  time  in  the  said  declaration  in  that  behalf  mentioned, 
and  from  thence  hitherto  have  been,  and  still  are,  and  con- 
tinue to  be,  sanctioned  and  approved  of  by  the  sdd  Lords  of 
the  said  Committee  of  her  Majesty's  Privy  Council,  and  in 
full  force  and  efiect,  and  unqualified  and  unrepealed.     And 
the  said  defendants  further  say,  that,  under  and  by  virtue 
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of  the  siud  acts  of  Parliament  of  the  said  London  &c.  Com-         1847. 
pany  in  that  behalf  and  before  and  on  the  day  and  at  the      chilton 
time  of  the  committing  the  said  allured  trespass  in  the  said    _    ^^ 

,    ,        -  .      \^  ,.        /.  f  1  Tha  London 

declaration  mentioned,  an  account  or  list  of  the  several  rates  and  CmoYDON 
and  tolls,  and  of  the  toll  or  fare  of  Is*  3cL  hereinafter  men-        ^^^^    ^' 
tkmed,  which  the  said  London  &c.  Company  during  that  time 
Erected  and  appointed  to  be  taken,  and  which  were  payable 
by  virtue  of  the  said  act  of  the  fifth  year  of  the  reign  of  his 
Majesty  King  William  the  Fourth,  was  painted  on  boards, 
aodaflSxed  to  and  upon  and  continued  upon  the  toll-house 
or  station  of  the  said  London  &c.  Company,  at  London 
aforesaid,  on  a  conspicuous  place  there^  and  in  large  and 
legible  characters,  and  also  upon  every  other  toll-house  and 
kildiiig  at  which  the  said  rates  and  tolls  by  the  said  acts 
of  the  said  London  &c.  Company  in  that  behalf  were  and 
are  authorized  to  be  collected  aud  received,  and  on  con- 
^caous  parts  thereof,  and  in  large  and  legible  characters ; 
and  the  defendants  ftirther  say,  that,  before  and  on  the  day 
aod  at  the  time  of  the  committing  &c,  and  from  thence 
bitherto,  the  said  fare  or  toll,  to  wit,  of  Is.  Sd.,  was  and  is 
the  regular  fare  directed  and  appointed  to  be  taken  by  the 
said  London  &c.  Company,  and  payable  under  and  within  and 
by  virtue  of  the  said  act  of  Parliament  of  the  fifth  year  of  the 
leign  of  his  said  Majesty,  and  a  proper  and  reasonable  fare, 
for  the  conveyance  of  passengers  then  or  now  travelling,  or 
for  bdug  conveyed,  fix)m  the  said  toll-house  or  station  at 
Croydon  aforesaid  to  the  said  toll-house  or  station  at  Lon- 
don aforesaid,  upon  and  along  or  by  means  of  the  said 
London  &c.  Kailway,  in  and  by  first-class  carriages  of  and 
belonging  to  the  said  London  &c  Company ;  and  the  said 
defendants  further  say,  that  the  said  London  &c  Company, 
M)re  and  on  the  day  and  at  the  time  of  the  committing 
^}  carried  and  conveyed  on  and  upon  and  along  and  by 
'Dcana  of  the  said  London  &c  Bail  way,  and  in  and  by  cer- 
^  carriages  and  endues  of  and  belonging  to  the  said  Lon- 
don &C.  Company  respectively,  all  such  passengers  as. 
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1847.        during  the  time  aforesaid,  offered  thetnselYeB  to  the  said 

CHiLToif      London  &c.  Company  fen:  that  purpose  at  and  for  the 

The  l^NDON    '^^  ^^^  ^^^^^  aforesaid,  and  subject  to  the  said  orders 

MKD  CaoTwpw  and  resn^tions  so  approved  and  sanctioned  as  aforesaid; 
Railway  Cow  °  ^^ 

and  the  said  defendants  fnrther  say,  that  the  said  London- 

&c.  Company,   during  all    ihe    lime  aforesaid,   and  for 
divers,  to  wit,  twenty  minutes  before  the  starting  of  every 
train  of  the  Limdon  &c  Company  fh)to  every  t(^-house  of 
the  said  London  &c  Company,  uid  of  the  particular  train 
hereinafter  mentioned,  were  ready  Bind  wSling  and  offered 
to  issue  and  deliver  to  the  said  plaintiff,  and  to  all  and  every 
of  such  passengers  as  aforesaid,  and  did,  during  all  the  time^ 
aforesaid,  and  do  still,  issue  and  deliver  to  aS  such  pa^ 
sengers  as  aforesaid  wha  would  or  will  accept,  r^ecerve,  or 
apply  for  the  same,  a  certam  railway  ticket^  to  wit,  a  rail^ 
way  ticket  describing  and  directing  the  particular  tedn,  and 
the  class  of  carriage,  and  the  place  or  toU-house  ftom  whidi 
such  passenger  as  aforesaid  was  or  intended  or  entitled  to 
travel  as  aforesaid,  and  the  faa^  paid  by  such  passenger  Bam 
aforesaid,  by  and  for  the  purpose  of  the  said  ticket's  beings 
produced  or  delivered,  upon  request  as  aforesaid,  by  sudi^ 
passenger  as  aforesaid,  to  any  servant  of  the  said  London^! 
and  Croydon  Railway  Company  duty  autiiorized  in  tha^ 
behalf,  under  and  in  compliance  with,  and  by  virtue  of,  th^^ 
said  orders  and  regulations  so  made  and  approved  of  in  tha^ 
behalf  as  aforesaid.    And  the  said  defendants  furtiier  say^ 
that,  just  before  the  said  time  in  the  said  declaraticm  men — 
tioned,  to  wit^  on  the  day  and  year  in  the  declaration  men*-' 
tioned>  a  certain  ndlway  trmn  of  the  said  London.  &a  C!om<' 
pany,  consisting  of  an  engine  and  divert  firs^<da88  and  other 
carriages  of  the  said  London  &c.  Company,  for  the  convey- 
ance of  passengers  thereby^  under  and  by  virtue  of  tiie  said 
acts  of  Parliament  in  that  belialf,  from  Croydon  afoieiMid  to 
London  aforesaid,  originally  started  itom  the  said  toll-house 
or  station  of  the  said  London  &c.  Company  at  Croyd(m 
aforesaid  for  London  aforesaid)  and  then:  proceeded  from 
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1847.        during  the  time  aforesaid,  offered  themsetves  to  the  satfd 

Chilton?      London  &c.  Company  for  that  purpose  at  and  for  the 

The  LoHDOft   ^*®®  ^^^  ^*^®®  tfforeattdd,  and  subject  to  the  said  ordenf 

AMU  CaorwoH  and  regulations  so  aj^roved  and  sanctioned  as  aforesaid; 

and  the  said  defendants  further  say,  that  the  said  London- 
&c.  Company,  during  all  tibe  time  aforesaid,  and  for 
divers,  to  wit,  twenty  minutes  before  the  startix^  of  every 
train  of  the  London  &c  Company  Gfotnt  every  toll-house  of 
the  said  London  &c.  Company,  imd  of  the  partimilar  tram 
hereinafter  mentioned,  were  ready  and  w31ing  and  ofiered 
to  issue  and  deliver  to  the  said  plaintiff,  and  to  all  and  every 
of  such  passengers  as  i^oreeaiid,  and  did,  during  all  the  time 
aforesaid,  and  do  still,  issue  and  deliver  to  afl'  such  pm^ 
sengers  as  aforesaid  wha  would  or  will  accept^  i^dceire,  or 
apply  for  the  same,  a  certain  railway  ticfcet^  to  wit^  a  rai(* 
way  ticket  describing  and  directing  the  partictilttr  tnun,  and 
the  class  of  carriage,  and  the  place  or  tollhouse  ftom  ^i&A 
such  passenger  as  aforesaid  was  or  intended  or  entitled  to 
travel  as  aforesaad,  and  the  faafe  paid  by  such  passenger  as 
aforesaid,  by  and  for  the  purpose  of  the  said  ticket's  being 
produced  or  delivered,  upon  request  as  aforesaid,  by  such 
passenger  as  afore^d,  to  any  servant  of  thei  said  L<»idoir 
and  Croydon  Railway  Company  duty  autJiorized  in  that 
behalf,  under  and  in  compliance  with>  and  by  virtue  of,  the 
said  orders  and  regulations  so  made  and  approved  of  in  that 
behalf  as  aforesaid.  And  the  said  defendants  furtber  say, 
that,  just  before  the  said  tune:  in  the  said  declaraition  men- 
tioned, to  wit,  on  the  day  and  year'  in  the  declaration  men-^ 
tioned>  a  certain  railway  train  of  the  said  Londbn^&a  Com- 
pany, consisting  of  an  engine  and  divers  firstHdaai  ftndf  other 
carriages  of  the  sfdd  Lond<m  &c.  Company,  for  the  convey- 
ance of  passengers  thereby^  under  and  by  virtue  of  the  said 
acts  of  Parliament  in  that  belialf,  ftom  Croydon  afiMresaid  to 
London  aforesaid,  arigmdOy  started  ftfom  the  said  t<^lioii06 
or  station  o£  the  said  London  &o.  Company  at  CroydcA 
aforesaid  for  London  aforesaid^  and  tfaen^  prooeeded  from 
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ibe  said  Croydon  toU-hoase  to  diveis  intermediate  toll*         1847. 
houses  or  etatioxte  of  the  said  London  &c  Company^  and      ^"""''^ — ^ 
tiien  from  thence  to  London  aforesaid,  along  and- upon  and  ^' 

by  means  of  the   said  London  and  Croydon  Bailway:  ai«]>c«oydon 
and   liie    said   def^dants  further   say,   that   the   plain-  ^^"^^^Co. 
tiff  became  and  was  a  passei^r  in  and  by  the  said  train- 
of  the  London  &c.  Company  in  a  certain  first-class  car- 
ni^  thereof,  and  was  conveyed  and  travelled  upon  and 
doag  and  nsed  the  said  railway  and  first-class  carriage 
ni  engine  of  the  said  London  &c.  Company,  as  a  pas- 
aeager  to  the  said  London  toll-hotise  or  station  of  the  said 
LoiHk»<  &c  Company ;  and  the  said  defendants  further 
mjy  that  when  the  said  train  arrived,  and  whilst  it  con- 
tmned  at  Uie  said  London  toll-house  or  station  of  the  saidf 
Loadcm  &c  Company,  at  London  aforesiud,  to  wit,  on  &c.,- 
and  just  before' the  committing  of  the  said  alleged  trespasses, 
and  whilst  the  said  plaintiff,  as  such  passenger  as  i^oresaid, 
was  then  occupying  the  first-class  carriage  of  the  said  Lon- 
doa  &C.  Company,  and  before  he  left  the  said  London  &c. 
Company's  premises,  one  B.  G.,  then  and  still  being  the 
servant  of  the  said  Company  in  that  behalf,  and  duly  author- 
ized to  collect  the  said  railway  tickets  on  the  arrival  of  the 
Old  train  at  the  Iast>-mentioned  toll'-house  or  station  from 
the  said  passengers,  demanded  and  requested  of  and  from 
the  said  plaintiff*,  as  such  passenger  as  aforesaid,  his  said 
ndway  ticket^  so  required  to  be  produced  and  delivered 
up  as  aforesud ;  yet  the  said  plaintiff  did  not  nor  would, 
when  requested  so  to  do,  or  at  any  other  time,  produce  or 
deliver  up  to  the  said  R.  G.  such  railway  ticket  as  afore- 
said^ or  any  other  ticket  whatever :  and  thereupon  the  said 
defendant^  J.  9.,  then  and  still  being  the  duly  authorized 
officer  and  agent  of  the  said  London  &c.  Company  in  that 
behalf^  then  and  there  requested  of  him  the  said  plaintiff  to 
pa^  to  him  the  said  defendimt,  J.  S.,  for  and  on  behalf  of 
the  said  London  &c  Company,  the  said  fare  of  Is.  3c?., 
heii^  the  said  rneomable  and  proper  fkre  ftom  the  said  toU* 
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1847.  house  at  Croydon  aforesaid^  whence  the  said  tnun  origin- 
Chilton  ^Y  started  as  aforesidd  to  London  aforesaid;  but  the  said 
The  l!^NDON  P^tiS^  although  he  had  during  aU  the  time  aforesaid  had 
▲KD  CmoTDOM  notice  of  the  said  several  premises^  and  was  then  and  there 
'  shewn  a  copy  of  the  said  orders  and  regulations,  did  not 
nor  would  produce  or  deliver  up  such  railway  ticket  as 
aforesaid,  or  any  other  ticket^  or  pay  the  said  fare  of  Is.  Sd. 
so  payable  as  aforesaid,  when  so  requested  as  aforesaid,  or 
at  any  time  before  or  since ;  whereupon,  and  by  reason  of 
the  premises,  and  by  virtue  of  the  said  acts  of  the  said  Lon- 
don &c.  Company  in  that  behalf,  and  because  the  said 
plaintiff's  name  and  residence  was,  before  and  at  the  said 
time  when  &c.,  unknown  to  the  said  defendant,  J.  S.,  he 
the  Bald  defendant,  J.  S.,  as  the  o£Eicerand  duly  authorized 
agent  in  that  behalf  of  the  said  London  &c  Company,  and 
the  said  London  &a  Company,  by  and  through  the  said 
defendant,  J.  S.,  as  their  officer  and  agent  as  aforesaid, 
committed  the  alleged  trespasses  in  the  sdd  declaration 
mentioned,  and  not  otherwise,  as  they  lawfully  might  for 
the  cause  aforesaid,  d<Hng  no  unnecessary  damage  and  uring 
no  unnecessary  vidence  or  delay  on  that  occasion. — Verifi- 
cation. 

Replication. — The  plaintiff  says,  that,  although  true  it  is 
that  at  the  sidd  time  in  the  sidd  plea  in  that  behalf  men- 
tioned he  was  a  passenger  in  the  said  first-class  carriage  in 
the  said  plea  mentioned,  in  and  by  the  said  train  of  the 
said  Company  in  the  said  plea  mentioned,  which  so  ori^- 
ally  started  from  the  said  toll-house  or  station  of  the  said 
Company  at  Croydon  aforesaid,  for  London  aforesidd,  as  in 
the  said  plea  mentioned ;  yet  the  said  plaintiff  says,  that  at 
the  said  time  when  he  was  such  passenger,  he  was  not  in 
or  by  such  train  a  passenger  from  the  said  toll-house  or 
station  of  the  said  Company  at  Croydon  aforesaid,  and  that 
at  the  said  time  he  was  conveyed  in  and  travelled  upon  and 
along  the  said  railway,  and  used  the  said  railway  and  the 
said  first-class  carriage  and  engine  of  the  said  Company  as 


^ 
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in  the  said  plea  mentioned,  he  was  not  conveyed,  nor  did         1847. 
he  travel  upon  or  along,  nor  did  he  use  the  said  railway  or       Chilton 
the  8iud  first-class  carriage  or  engine  of  the  said  Company,    ^^  London 
as  a  passenger  from  the  said  Croydon  station  or  toll-house  ^^  Cbotdon 
to  the  said  London  toll-house  or  station ;  but,  on  the  con- 
trary thereof,  the  plaintiff  says,  that  at  the  said  time  when 
he  was  such  passenger  in  such  first-class  carriage  in  and  by 
8och  train,  and  at  the  said  time  when  he  was  so  conveyed 
and  travelled  upon  and  used  the  said  railway  carriage  and 
eifme,  he  was  a  passenger  by  such  first-class  carriage  in 
aodby  such  train,  and  was  conveyed  and  travelled  upon  and 
ond  the  said  railway,  firom  a  station  or  toll-house  of  the  said 
Company  at  Sydenham,  to  the  said  station  or  toll-house  of 
the  said  Comi)any  at  London,  the  said  station  or  toll-house 
at  Sydenham  being  a  station  or  toll-house  lying  between 
the  said  station  or  toll-house  at  Croydon  and  the  said  sta- 
tion or  toll-house  at  London,  and  being  a  station  or  toll- 
hoaae  less  distant  than  the  said  station  or  toll-house  at 
Croydon  firom  the  said  station  or  toll-house  at  London ; 
and  the  plaintiff  says,  that,  just  before  the  said  time  when 
he  became  such  passenger  as  aforesaid,  to  wit,  on  &c.,  he  took 
Us  seat  in  the  said  first-class  carriage  at  the  said  station  or 
toll-house  of  the  said  Company  at  Sydenham;  and  the  plain- 
tiff further  says,  that  just  before  the  said  time  when  he  so 
took  his  seat  at  the  said  station  or  toll-house  of  the  said 
Company  at  Sydenham,  to  wit,  on  &c.,  he  booked  his  place, 
pursuant  to  the  said  bye-law  in  that  behalf,  as  a  passenger 
by  a  first-dass  carriage  in  and  by  the  said  train,  from  the 
Baid  station  or  toll-house  at   Sydenham  aforesaid  to  the 
Kiid  station  or  toll-house  at  London ;  and  the  plaintiff  fur- 
^  says,  that,  at  the  said  time  when  he  so  booked  his 
place,  the  said  Company  demanded  of  him,  and  he  then  paid 
to  the  said  Company,  imd  the  said  Company  then  received 
<^hun,  the  sum  of  !«.,  as  and  for  and  being  his  fare  for 
tiayelling  in  such  first-class  carriage  from  the  said  sta- 
^  or  toll-house  at  Sydenham  to  the  said  station  or  toll- 


222 


CASES  IN  THE  EXCHEQUER, 


1847. 


mittingy  the  trespasses  complained  of,  for  or  in  consequence 
of  the  disobedience  or  non-observance  of,  or  refusal  to  com- 
ply with,  such  order  or  regulation ;  that  even  if  the  defend- 


Cbilton 

r. 

AND  CmoTDON  ^^^^  Vfeve  justified  under  the  regulations  and  acts  of  Parlia- 
Railwat  Co.  mgnt  in  taking  the  plaintiff  before  a  justice  of  the  peace,  the 
plea  does  not  shew  any  lawful  excuse  for  the  imprisonment 
in  the  station-house  as  charged  in  the  declaration,  nor  any 
reason  why  the  plaintiff  should  not  have  been  taken  inmie- 
diatdy  before  a  justice  of  the  peace  (a). 


(a)  5  Will.  4,  cap.  x.  (local 
and  personal),  is  entitled  ''An 
Act  for  making  a  Railway  from 
Croydon  to  join  the  London  and 
Greenwich  Railway  near  Lon- 
don." 

Sect.  1  incorporates  the  Com- 
pany hy  the  name  of  "The 
London  and  Croydon  Railway 
Company." 

Sect.  106  enacts,  that  the  said 
Company,  at  some  general  or 
special  general  meeting  of  the 
said  Company,  shall  have  fiill 
power  and  authority,  fit)m  time 
to  time,  to  make  such  hye-laws, 
orders,  and  rules,  as  to  them  shall 
seem  expedient  for  the  good  go- 
vernment of  the  affairs  of  the 
said  Company,  and  for  regulating 
the  proceedings  and  remunerat- 
ing and  reimbursing  the  expenses 
of  the  said  directors,  and  for  the 
management  of  the  said  under- 
taking, and  of  the  officers  and  ser- 
vantsof  thesaid  Company  inall  re- 
spects whatsoever,  and  from  time 
to  time  to  alter  or  repeal  such 
bye -laws,  orders,  and  rules,  or 
any  of  them,  and  to  make  others, 
and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures 
upon  all  persons  offending  against 
the  same  as  to  the  said  Company 


shall  seem  meet,  not  exceeding 
the  sum  of  £5  for  any  one  of- 
fence ;  such  fines  and  forfeiturei 
to  be  levied  and  recovered  as  any 
penalty  may  by  this  act  be  le- 
vied and  recovered  ;  which  said 
bye-laws,  orders,  and  rules,  being 
reduced  into  writing  under  the 
common  seal  of  the  said  Company, 
and  printed  and  published  and 
painted  on  boards,  shall  be  hung 
up  and  affixed,  and  continued 
on  the  front  or  other  conspicuous 
parts  of  the  several  toll-houses  to 
be  erected  on  the  said  railway, 
and  other  buildings  or  places  at 
which  any  rates  or  tolls  shall  be 
collected  or  paid  under  the  au- 
thority of  thb  act,  and  shall  from 
time  to  time  be  renewed  as  often 
as  the  same  or  any  part  thereof 
shall  be  obliterated  or  destroyed ; 
and  3uch  hye-lawa^  orders^  and 
rulesy  ihall  he  binding  iqxm  and 
be  observed  by  all  partiei^  and 
shall  be  sufficient  in  all  courts  of 
law  or  equity  to  justify  all  per- 
sons who  shall  act  under  the 
same,  provided  that  such  bye- 
laws,  orders,  and  rulea^  be  not 
repugnant  to  the  laws  of  that 
part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called 
England,  or  to  any  directions  in 
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stated  in  the  plea  is  reasonable  and  valid;  and  sec 
whether  the  arrest  and  imprisonment  of  the  plain 
therein  alleged^  are  justified. 


Chilton 

V. 

Tlie  London 

AN»  CaOTDON 

Railway  Co.    covering  whereof  is  not  herein 

otherwise  particularly  directed ), 
may  in  cases  of  non-payment 
thereof  be  in  a  summary  way,  by 
the    order  and   adjudication  of 
some  two  or  more  justices  of  the 
peace  acting  within  their  juris- 
diction, on  complaint  to  them  for 
that  purpose  made,    and  after- 
wards be  levied,  as  well  as  the 
costs  (if  any)  of  such  proceed- 
ings, on  non-payment,  by  distress 
and  sale  of  the  goods  and  chat- 
tels of  the  respective  offenders  or 
persons  liable  to  pay  the  same,  by 
warrant  under  the  hands  and 
seals  of  such  justices;  and  the 
overplus  (if  any)  of  the  monies 
so  raised  or  recovered,  after  dis- 
charging such   penalty  or  for- 
feiture, and  the  costs  and  ex- 
penses as  aforesaid,  shall  be  re- 
turned on  demand  to  the  party 
whose  goods  and  chattels  shall  be 
distrained;  all  which  penalties 
and  foifeitures,  not  herein  di- 
rected to  be  otherwise  applied, 
shall  be  paid,  one  moiety  to  the 
informer  and  the  remainder  to 
the  said  Company,  for  the  use 
and  benefit  of  the  said  company, 
unless  such  penalties  or  forfeit- 
ures shall  be  incurred  by  the 
said  Company,  in  which  case  the 
same  shall  be  paid,  one  moiety 
to  the  informer  and  the  remain- 
der to  the  overseers  of  the  poor 
of  the  parish,  township,  or  place 
within  which  the  offence  shall 
be  committed,  to  be  applied  by 
such  overseers  for  the  benefit  of 
the  poor  of  such  parish,  town- 
ship^  or  place ;  and  in  case  such 


penalties  and  forfeitures  s 
be  forthwith  paid,  it  s 
lawful  for  such  justices,  a 
are  hereby  required,  to  o: 
offender  so  convicted  to 
tained  in  safe  custody  u 
turn  can  conveniently  I 
to  such  warrant  of  distr 
less  such  offender  shall  g 
ficient  security  to  the  sati 
of  such  justices  of  the  { 
his  appearance  before  si 
tices,  or  before  some  ot! 
tices  of  the  peace  havin 
diction,  at  such  time  as 
appointed  for  the  return 
warrant  of  distress,  bw 
being  not  more  than  eig 
from  the  taking  of  such  i 
and  which  security  an} 
said  justices  are  hereby  ei 
ed  to  take  by  way  of 
zance  or  otherwise ;  but 
the  return  of  such  wai 
shall  appear  that  no  8 
distress  could  be  had  wh 
to  levy  the  said  penaltie 
feitures,  and  such  costs 
penses  as  aforesaid,  and  1 
shall  not  be  forthwith  pa 
case  it  shall  appear  to  tl 
faction  of  such  justices  i 
confession  of  the  off^i 
otherwise,  that  he  hath 
ficient  goods  and  chattel 
upon  such  penalties,  fon 
costs,  and  expenses,  e 
levied  if  a  warrant  of 
should  be  issued,  such 
shall  not  be  required 
such  warrant  of  distress,! 
are  hereby  required,  by 
under  their  hands  and 
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Tmi,  the  bye* law  is  unreasonable  and  void;  for^  oon- 
fiistendj   with   it,   a  traveller   on  a  rmlway   might  pay 
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commit  such   oflFender  to  some 
common  gaol  or  house  of  cori^c- 
tion  for  the    county   or   place 
within  their  jurisdiction,  there 
to  remain  for  any  time  not  ex- 
ceeding three   calendar  months, 
a  mtil  such  penalty  or  forfeiture 
ibill  be  paid  and  satisfied,  toge- 
tbcrvith  all  costs  and  charges 
ittoding    such    proceedings   as 
tfaoaid,  to   be  ascertained  by 
aeh  justices,  or  until  such  of- 
feider  shall  otherwise  be  dis- 
durged  by  due  course  of  law. 

Sect.  164  enacts,  that  in  all 
cttes  in  which  by  this  act  any 
pcoilty  or  forfeiture  is  made  re- 
eoTerable  by  information  before 
tty  justice  of  the  peace,  it  shall 
be  lawful  for  the  justice  of  peace 
before  whom  complaint  shall  be 
made  for  any  offence  committed 
agtinst  thb  act,  or  against  any 
bye-law,  order,  or  rule,  made  in 
punoance  hereof,  to  summon  be- 
fore him  the  party  complained 
against,  and  on  such  summons 
to  hear  and  determine  the  matter 
of  snch  complaint^  and  on  proof 
of  the  offence  to  convict  the  of- 
fender, and  to  adjudge  him  to 
psy  the  penalty  or  forfeiture  in- 
cvned,  and  to  proceed  in  the  re- 
cofeiy  of  the  same,  although  no 
infonnation  in  writing  or  in  print 
diall  hare  been  exhibited  before 
nch justice;  and  all  such  pro- 
ceedings by  summons,  without 
i&formttion  in  writing  or  print, 
iball  be  as  valid  and  effectual  to 
*&  intents  and  purposes  as  if  an 
infonnation  in  writing  or  print 
^  been  exhibited. 


Chiltom 

Sect.  166  enacts,  that  it  shall  The  Lokdok 
be  lawful  for  any  officer  or  agent  ^^  Cbotdok 
of  the  said  Company,  and  all  such 
persons  as  he  shall  call  to  hb  as- 
sistance, to  seize  and  detain  any 
person  whose  name  and  residence 
shall  be  unknown  to  such  officer 
or  agent,  who  shall  commit  any 
offence  against  this  act,  and  to 
convey  him,  with  all  convenient 
dispatch,  before  some  justice  for 
the  county  or  place  within  which 
such  offence  shall  be  committed, 
without  any  warrant  or  other  au- 
thority than  this  act ;  and  such 
justice  is  hereby  empowered  and 
required  to  proceed  immediately 
to  the  hearing  and  determining  of 
the  complaint. 

Sect.  176  enacts,  that,  in  all 
cases  of  prosecution  for  offences 
against  the  bye^laws,  orders,  or 
rules  of  the  said  Company,  the 
production  of  a  written  or  printed 
paper,  purporting  to  be  the  bye- 
laws,  orders,  or  rules  of  the  said 
Company,  and  authenticated  by 
having  the  common  seal  of  the 
Company  affixed  thereto,  shall  be 
evidence  of  the  existence  and  of 
the  due  making  of  such  bye-laws, 
orders,  or  rules ;  and  it  shall  be 
sufficient  to  prove  that  a  printed 
paper  or  printed  board,  contain- 
ing a  copy  of  such  of  the  bye- 
laws,  orders,  or  rules,  as  shall 
subject  any  person,  not  being  a 
proprietor  of  the  said  Company, 
to  any  fine  or  penalty,  hath  been 
affixed  and  published  in  manner 
by  this  act  directed,  and,  in  case 
of  its  being  afterwards  displaced 
or  damaged,  hath  been  replaced 
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Chilton      *^®  knowledge  of  the  Company's  oflScer,  yet,  if  he  lo 


Tlie  London 

AKO  CmoTDON  as  soon  as  conveniently  might  be, 

Railway  Co.  unless  proof  shall  be  adduced  by 
the  defendant  that  such  printed 
paper  or  printed  board  is  not  a 
copy  of  such  bye-laws,  orders, 
or  rules,  or  hath  not  been 
duly  affixed  and  generally  con- 
tinued in  manner  by  this  act 
directed. 

The  1  Vict.  c. 
**  An  Act  to  enable  the  London 
and  Croydon  Railway  Company 
to  provide  a  station  and  other 
works  in  the  parish  of  St. 
Olave,  in  the  borough  of  South- 
wark,  in  the  county  of  Surrey, 
and  to  amend  the  act  relating 
to  the  said  railway." 

Sect.  31  enacts,  that  the  bye- 
laws,  orders,  and    rules  of  the 
said  Company  made,  or    here- 
after to  be  made,  by  virtue  of 
this  or  the  said  first-recited  act, 
being  reduced  into  writing  under 
the  common  seal  of  the  said  Com- 
pany, and  printed  and  published, 
shall,  as  to  such  and  so  much  of 
the  said  bye-laws,  orders,  and 
rules  as  shall  be  of  a  public  na- 
ture, and  shall  relate  to  or  affect 
other  persons  than  the  officers 
and  servants  of  the  said  com- 
pany, be  painted  on  boards,  and 
hung  up  and  affixed,  and  con- 
tinued   on    the  front    or    other 
conspicuous  parts  of  the  several 
toll-houses  to  be  erected  on  the 
said  railway  and  other  buildings 
or  places  at  which  any  rates  or 
tolls  shall  be  collected  or  paid 
under  the  authority  of  this  or  the 
said  recited  act  [viz.  5  Will.  4], 


an4  shall  from  time  to  tii 
renewed  as  often  as  the  sa 
any  part  shall  be  obliteral 
destroyed,  and  such  bye 
orders,  and  rules  shall  be 
ing  upon  and  be  observed 
parties,  and  shall  be  suffici 
all  courts  of  law  or  equity  i 
tify  all  persons  who  tiu 
XX.,  intituled    under  the  same :  Provide 

such  bye-laws,  orders,  and 
be  not  repugnant  to  the  L 
that  part  of  the  United  Ku 
of  Great  Britain  and  I 
called  England,  or  to  any 
tions  in  this  or  the  said  i 
act  contained  ;  and  all  sac 
laws,  orders,  and  rules  at 
subject  to  appeal  in  man 
the  said  recited  act  menti 
provided  always,  that  no 
bye-laws,  orders,  or  rules  so 
or  any  alteration,  amendm* 
repeal  thereof,  shall  be  vali 
less  the  same  respectively 
have  been  allowed  by  th 
tices  of  the  peace  assemb 
any  general  or  quarter  S4 
of  the  peace  for  the  coun 
Kent  and  Surrey,  or  eitl 
them,  or  by  her  Majesty* 
tices  of  the  courts  of  Q 
Bench  or  Common  Pleas, 
barons  of  her  Majesty'i 
chequer,  or  by  any  one  or 
of  the  said  justices  or  baro 

The  2  Vict.  c.  xviu.,  inl 
**  An  Act  to  amend  and  e 
the  Powers  and  Provisions 
several  Acts  relating  to  th< 
don  and  Croydon  Railway. 

Sect.  8  enacts,  that    nc 
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ticket  on  the  way,  might  be  compelled  to  pay  the  whole         1847. 
rate  chargeable  from  the  furthest  terminus  of  the  railway^       Chiltox 
fipom  which  ihe  tnun  orisnnally  started,  which  mischt  be  two    ^   J"' 

°         -^  .         .  ^®  London 

himdred  miles  off,  and  a  large  sum.  Even  in  this  case,  the  and  Croydon 
1«.  originally  paid  for  five  miles'  carriage  from  Sydenham, 
and  the  Is,  Sd.  claimed  for  the  longer  distance  from  Croy- 
don, together  exceed  the  3^d.  per  mile, which,  by  sect.  127 
of  the  act,  is  the  utmost  the  Company  can  charge  each  pas- 
aenger.  [Parhe^  B. — The  ticket  might  be  stolen  from  the 
tnvdler,  without  his  default,  by  some  fellow-passenger 
wIm)  had  not  got  one.]  The  record  admits  that  one  officer 
of  the  Company,  namely,  the  guard  who  accompanied  the 
tnin,  knew  that  the  plaintiff  only  came  from  Sydenham. 


hw  which  the  said  Company  may 
btve  heretofore  made  under  the 
•othority  of  the  said  recited  acts 
(except  such  as  relate  solely  to 
the  proprietors  or  directors  of  the 
■aid  Company,  or  any  of  their 
officers  or  senrants),  shall  he  valid 
er  binding  for  a  longer  period 
than  six  months  from  the  pass- 
bg  of  this  act,  nor  shall  any  bye- 
law  (except  as  aforesaid)  which 
may  hereafter  be  made  by  the 
aid  Company  be  valid  or  bind- 
bg,  unless  the  same  shall  be  al- 
lowed by  some  judge  of  one  of 
her  Majesty's  courts  of  record 
It  Westminster,  or  by  the  jus- 
tioei  assembled  at  some  general 
or  quarter  sessions  of  the  peace. 

This  provision  has  been  re- 
pealed by  the  Public  Greneral 
Act,  3  &  4  Vict.  c.  97,  intituled 
**Aii  Act  for  regulating  Rail- 
'V^"  Sect.  7  recites,  «  That 
^l^ereas  many  railway  companies 
■*  or  may  hereafter  be  em- 
I^^ered  by  an  act  of  Parliament 
^  make  bye-la wa,  orders,  rules, 


or  regulations,  and  to  impose  pe- 
nalties for  the  enforcement  there- 
of upon  persons  other  than  the 
servants  of  the  said  companies, 
and  it  is  expedient  that  such  pow- 
ers should  be  under  proper  con- 
trol;" and  enacts,  "that  true  co- 
pies of  all  such  bye-laws,  orders, 
rules,  and  regulations,  made  under 
any  such  powers  by  every  such 
company  before  the  passing  of 
this  act,  certified  in  such  manner 
as  the  lords  of  the  said  committee 
of  her  Majesty's  privy  council 
appointed  for  trade  and  foreign 
plantations  shall  from  time  to  ti  me 
direct,  shall  within  two  calendar 
months  after  the  passing  of  this 
act  be  laid  before  the  Lords 
of  the  said  committee,  and  that 
every  such  bye-law,  order,  rule, 
or  regulation,  not  so  laid  before 
the  Lords  of  the  said  committee 
within  the  aforesaid  period,  shall 
from  and  after  that  period  cease 
to  have  any  force  or  effect,  saving 
in  so  far  as  any  penalty  may 
have  been  then  already  incurred 
under  the  same." 


**' 
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1847.        The  Company  might  station  servants  to  inspect  the  passen- 
Chilton      8®^'  tickets  before  they  get  into  the  carriages;  but  no  bye- 
^-  law  can  be  reasonable  by  which,  whether  the  Company 

AND  CaoTooM  knows  from  whence  the  passenger  has  travelled  or  not, 
'  if  he  does  not  produce  the  ticket,  he  shall  be  imprisoned. 
l^Alderson,  B. — Bye-laws,  printed  on  boards,  are  put  up  at 
the  stations,  stating  that  officers  of  the  Company  are  not  to 
take  fees.  Now  if  bye-laws  thus  published  are  notice  to 
passengers  and  the  public,  it  does  not  hurt  your  argument^ 
for  it  is  important  that  the  public  should  be  acquainted  with 
any  penalty  or  remedy  for  extortion  by  an  officer.]  Again, 
as  sect  106  of  the  act  of  Parliament  declares  on  what  sub- 
jects bye-laws  may  be  made  by  the  Company,  they  can 
only  make  them  under  that  section,  and  lose  that  implied 
power  to  make  them  on  other  subjects,  which  they  would 
otherwise  have  in  right  of  their  incorporation.  In  Child  v. 
Hudsan^s  Bay  Company  (a).  Lord  Macclesfield  says,  "  A 
corporation  has  an  implied  power  to  make  bye-laws;  but 
where  the  charter  gives  the  Company  a  power  to  make  bye- 
laws,  they  can  only  make  them  in  such  cases  as  tliey  are 
enabled  to  do  by  the  charter,  for  such  power  given  by  the 
charter  implies  a  negative  that  they  shall  not  make  bye- 
laws  in  any  other  cases  "  (A).  [Parke,  B. — That  may  have 
been  a  correct  decision,  but  its  principle  was  not  adhered 
to  in  the  House  of  Lords  in  Bex  v.  fFestwood(cy]  Even 
if  the  bye-law  be  reasonable,  the  Company's  power  to 
make  bye-laws  is  derived  firom  sect  106  of  5  WilL  4,  c.  x., 
but  that  enactment  does  not  contemplate  more  than  the 
management  of  the  Company's  affairs  and  servants.  Nor 
does  the  latter  part  of  it,  declaring  ^^  that  such  bye-laws 
shall  be  binding  upon  and  observed  by  all  parttes,^^  mean  to 
impose  them  on  any  persons  other  than  the  servants  of  the 
Company.     The  object  is  not  to  prevent  fraud  on  the  pub- 


(«)  2  P.  W.,  207.  Vaughan,  B.,  7  Bing.  32. 

{h)  See  this  paalage  cited  by         (e)  7  Bii^g.  1. 
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lie,  bat  to  serre  the  oonyenience  of  the  corporation  in  its         1847. 
local  working.      Could  this  bye-4aw  bind  strangers,  the       Chiltow 
Company  would  hrfre  power  to  make,  not  bye-laws,  but    -.^  -^ 
general  and  public  laws.  and  CmoTDON 

Bat,  secondly,  the  acts  shew,  that,  supposing  the  bye- 
kw  good,    the   Company   could   not  imprison  for    the 
bicach  of  it,  but  only  for  breach  of  the  act     Sect.  163 
&eotfl^  that  '^  all  penalties  and  forfeitures  inflicted  or  im- 
pond  by  the  act,  or  by  mrtue  of  any  bye-law  made  in  pur^ 
mmt  thereof,  &c.  may,  in  case  of  non-payment  thereof,  be 
noovered  in  a  summary  way  by  order  of  two  or  more  jus^ 
(iees  of  the  peace  &c.,  one  moiety  of  such  penalty  or  for- 
fiiture  to  be  paid  to  the  informer,  and  the  other  moiety 
to  the  Company,"  &c.    Again,  sect.  165  authorizes  '^any 
office  or  agent  of  the  Company  to  seize  and  detain  any  per- 
no,  whose  name  and  residence  shall  be  unknown  &c.,  who 
diaU  commit  any  ofience  ayainst  this  act,  and  to  convey  him, 
with  aU  convenient  dispatch,  before  some  justice  for  the 
eoimty  or  place  within  which  such  offence  shall  be  commit- 
ted, without  any  warrant  or  other  authority  than  this  act." 
The  mere  omission  to  produce  a  ticket  is  not  committing 
iny  ^  offence  against  the  act,^  though  destroying  boards,  &c. 
pat  up  by  the  Company  {a)  would  be.     Mere  acts  of  omis- 
BOQ  and  offences  against  bye-laws  are  only  cognizable  by  a 
proceeding  before  justices  under  sect.  163,   which  gives 
half  the  penalty  to  the  informer,  whereas  here  the  Company 
daim  the  whole  sum  of  1«.  3dl  for  themselves.     {^Parkey 
B.— It  is  admitted  on  the  record,  that  \s.  was  paid  originally 
for  the  ticket,  which  was  afterwards  lost.] 

Kamedy,  for  the  defendants,  in  support  of  the  rejoinder. 
^Tbee  questions  arise  in  this  case.  First,  have  the  defend- 
^  88  a  corporation,  power  to  make  bye-laws  binding  on 

(«)  See  ante,  a.   176  of  6  Will.  4,  c.  x.,  and  8.  31   of  1  Vict. 
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1847.         strangers  ?    Secondly^  if  they  have,  is  the  bye-htw  in  ques- 
Chilton      ^^^  reasonable?     Thirdly,  were  the  defendants  justified 
J^-  in  arresting  the  plaintiff,  by  either  statute  or  bye-law  ? 

AND  Cbotdon       On  the  first  point,  sect.  106  of  5  WilL  4,  c.  x.,  shews 

that  this  Company,  being  not  a  private  but  a  public 
corporation,  in  whose  affdrs  and  management  the  public  at 
large  has  an  interest,  had  power  to  make  bye-htws  binding 
not  only  on  its  members  and  servants,  but  on  strangers. 
By  that  section,  the  Company  receive  ^^  power  to  make  such 
bye-laws  as  to  them  shall  seem  expedient  for  the  manage- 
ment of  the  affairs  of  the  Company,  and  that  such  bye-laws 
shall  be  binding  upon  and  be  observed  by  all  parties." 
Sect.  176  of  that  act,  and  sect.  8  of  2  Vict,  c  xviiL, 
distinguish  between  bye-laws  affecting  the  proprietors  of 
this  Company  and  their  servants,  and  bye-laws  affecting  the 
public.  The  inference  is,  that  the  Company  has  power  to 
make  laws  binding  on  strangers.  By  sect  7  of  3  &  4  Vict 
c.  97,  a  public  general  act,  the  legislature  considers  bye-laws 
of  this  kind  as  affecting  the  public  at  large,  and  therefore  re- 
quisite to  be  l^d  before  the  Board  of  Trade.  Secondly,  the 
bye-law  is  reasonable.  Unless  each  passenger  is  provided  with 
a  ticket  at  the  place  at  which  he  enters  the  railway  carriage, 
and  is  boimd  to  deliver  it  up  on  leaving  it,  great  confusion 
and  public  inconvenience  must  prevaiL  Were  the  rule  other- 
wise, the  servants  at  each  station  or  terminus  must,  on  each 
arrival  of  a  train,  inquire  from  each  passenger  seeking  to 
leave  the  station,  the  place  from  which  he  has  travelled  on 
the  line ;  and  a  dispute  with  a  single  traveller,  whether  he 
had  come  from  a  neighbouring  or  remote  station,  would  de- 
lay all  the  rest.  [^AldersoUy  B. — The  bye-law  was  intended 
to  reach  passengers  who  never  had  tickets.  The  check  on 
fraud  should  be  by  seeing  that  those  who  get  into  the  car- 
riages at  the  stations  have  tickets.]  Lastly,  the  sum  which 
the  plaintiff  was  required  to  pay  was  not  by  way  of  a  /are 
for  travelling,  but  of  a  penalty  imposed  by  a  bye-law  made 
in  pursuance  of  sect  106.     The  implied  contract  between 
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the  Company  and  each  traveller  is,  that  if  he  loses  his  ticket         1847. 
he  agrees  to  pay  a  fine.     [Parke,  B. — The  plea  does  not       Chilton 
itate  that  the  plaintiff  was  taken  for  the  purpose  of  being    m.    ^ 
taken  before  a  magistrate.]     That  objection  is  not  open  on  ^^^  Cbotdon 

.    -  RiLILWAT  Co. 

general  demurrer. 

Parke,  B. — Any  passenger  who  does  not  produce  a 
ixket  at  the  end  of  his  journey  may  have  broken  his  con- 
tract with  the  Bail  way  Company,  and  be  liable  to  pay  the  full 
file  from  the  most  remote  terminus.  But  how  is  the  Com- 
pany to  get  that  fare?  for  it  certainly  is  not  a  "penalty  " 
«" forfeiture"  recoverable  under  sect.  163.  Then  what 
'^  offence  against  the  act  **  is  it,  on  which  sect.  165  can  at- 
tach, 80  as  to  authorize  an  officer  of  the  Company  to  take  a 
pwty  before  a  magistrate  ?  The  breach  of  any  bye-law  of 
the  Company  is  not  within  that  section.  This  bye-law  may 
be  insufficient,  in  not  having  made  a  traveller,  who  does 
not  produce  his  ticket  at  the  end  of  his  journey,  liable  to  a 
penalty.  But  if  so,  it  should  be  amended  and  approved  by  the 
proper  authority.  It  appears  to  me  that,  under  this  plea,  the 
nun  demanded  of  the  pl^ntiff  was  a  fare,  and  not  a  penalty, 
80  that  the  defendants  had  no  right  to  seize  or  detain  him. 

Alderson,  B. — I  much  doubt  whether  a  party  can  be 

^lehended  under  sect.  165,  except  for  offences  against  the 

act    But  if  he  can,  the  sum  demanded  from  the  plaintiff 

was  not  a  penalty,  for  non-payment  of  which  he  was  liable 

to  be  apprehended.     It  may  be  very  reasonable  to  call  on 

^  passenger,  under  these  circumstances,  to  pay  the  full  fare 

here  claimed.     The  only  question  here  is,  how  he  can  be 

compelled  to  pay  it. 

RoLPE,  B. — The  proceeding  to  imprison  the  plaintiff 
must  have  been  under  sects.  163  and  165,  because  he  did 
^  pay  Is.  Sd.  But  the  omission  to  pay  that  demand  was 
^  an  "  offence  against  the  act."    It  may  be  reasonable  to 
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1847.        insist  that  the  passenger  who  does  not  produce  his  ticket  at 

Chiltok       ^^^  ^^^  of  his  journey  shall  pay  the  fare  charged  from  the 

^    y*  most  remote  terminus,  for  no  other  may  be  ascertainable  by 

The  London  /  -^  "^ 

AND  Cboydon  the  Company.  Pulling  down  boards  set  up  by  the  Com- 
pany under  sect  138,  and  other  injuries  to  their  property^ 
seem  to  me  to  be  offences  against  the  act,  for  which  parties 
are  liable  to  be  taken  before  magistrates  under  sect.  165. 

Platt,  B. — No  section  gives  any  power  of  apprehending 

a  party  for  breach  of  a  bye-law.     That  power  is  confined 

by  the  legislature  to  cases  where  an  ofience  is  committed 

against  the  act  of  Parliament,  or  where  that  act  has  itself 

imposed  a  penalty. 

Judgment  for  the  plaintiff. 


JanA2.  Price  v.  Price. 

Debt  for  money  UEBT  by  the  plaintiff  as  payee,  against  the  defendant  as 
accoimt  s^SedL  maker,  of  a  promissory  note  for  £100,  made  on  the  21st  of 
Plea,a8to£lOO,  November,  1840,  and  payable  at  six  months'  date.     There 

parcel,  &c.,  /.  i  .  , 

that  after  that     were  also  counts  lor  money  lent,  interest,  and  on  an  account 

sum  had  be-  ^  ^  A 

come  due,  and     StateQ. 

^nSmf^ro?"  ^^^  as  to  £101>,  parcel  of  the  monies  in  the  second, 
this  init,  the      third,  and  last  counts  mentioned ;  that,  afler  the  said  sum 

defeodant  made 

his  promiflsorj  of  £100  had  become  due,  and  before  the  commencement  of 
paTment  to  the  ^^^  ^^^y  ^  ^^^'  ^^'  ^^''  ^^^  defendant  made  his  promis- 
^f^iiS'  ^"^"^  ^^  °^^®  *^  writing,  for  the  payment  to  the  order  of  the 
months  after      plaintiff  of  £100  at  six  months  after  date,  and  delivered 

date,  and  de*         «  i         i  •     •  /«*      i        i  «  '« 

livered  the  the  same  note  to  the  plaintiff,  who  then  took  and  received 
SITpWntiff;      *^®  ^^^  ^^^  ^°^  ^^  account  of  the  said  sum  of  £100, 

who  then  took 

and  received  the  same  for  and  on  account  of  the  said  sum  of  ;^100,  parcel,  &c.,  and  the  causes 
of  action  in  respect  thereof: — Held  bad,  on  general  demurrer,  for  not  averring  that  the  note 
was  still  running,  or  that  it  had  been  indorsed  over  bj  the  plaintiff. 

SembU,  the  plea  was  not  bad  for  not  averring  distinctly  that  the  note  was  tMioered  hj  the 
defendant,  as  well  as  aeeepted  hj  the  plaintiff,  for  and  on  account  of  the  debt. 
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paroel  &a,  and   the  causes  of  action  in  respect  thereof.         1847. 
—Verification. 

Replication^  that  the  said  period  of  six  months,  specified 
in  the  said  promissory  note  in  the  plea  mentioned,  expired 
before  the  commencement  of  this  suit,  and  the  said  note 
became  then  and  thereupon,  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c,  payable  according  to  the  tenor 
ind  effect  thereof^  yet  the  defendant  hath  not  paid  the 
aune  or  any  part  thereof. 

Speda]  demurrer,  assigning  for  causes,  that  the  said  re- 
plication does  not  shew  that  the  plaintiff  was  interested  in 
or  entitled  to  receive  payment  of,  or  that  he  held,  the  said 
{ffomissory  note  in  the  sud  plea  mentioned,  at  the  time  of 
the  commencement  of  this  suit ;  and  that  it  is  consistent 
therewith  that  the  same  promissory  note  may  have  been 
indorsed  away,  and  may  be  payable  to  some  person  other 
than  the  plaintiff;  and  the  replication  does  not  shew  that 
the  plaintiff  was  at  the  commencement  of  this  suit,  or  is, 
entided  to  receive  payment  of  the  said  promissory  note. — 
Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michael- 
mas Term  (Dec.  5),  by 

Peacocky  in  support  of  the  demurrer. — This  replication  is 
bad,  for  not  shewing  that  the  plaintiff  was  the  holder  of  the 
note  at  the  time  of  the  commencement  of  the  suit,  or  at 
least  that  he  was  ready  and  willing  to  deliver  up  the  note 
to  the  defendant.     [Parker  B. — Ought  not  the  plea  to  have 
ahewn  that  the  biU  had  been  indorsed  over  to  a  third  per- 
son, if  the  fact  be  so?]     No;  it  is  a  fact  which  is  in  the 
phmtiff's  knowledge,  and  not  in  that  of  the  defendant, 
whether  the  plaintiff  has  negotiated  the  bill  or  not     In 
imdake  v.  Morgan  (a),  where  the  defendant,  the  payee  of 
s  promisBory  note,  pleaded  to  an  action  for  goods  sold  and 
deliyered,  that  he  indorsed  the  note  to  the  plidntiff  "  for 

(a)  6  T.  R.  613. 
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1B47.  and  on  account  of"  the  debt  claimed  in  the  action,  this  was 
held  to  be  a  sufficient  plea,  without  an  averment  that  the 
plaintiff  had  indorsed  it  over.  If  the  defendant  is  bound  to 
aver  that  fact,  he  is  boimd  also  to  prove  it ;  yet  he  may 
have  no  knowledge  whatever  to  whom  it  has  been  indorsed 
over.  In  Mercer  v.  Cheese  (a),  the  action  was  for  work  and 
labour,  to  which  the  defendants  pleaded  that  the  promises 
were  made  by  them  jointly  with  one  Morris,  and  that, 
before  action  brought,  the  plaintiff,  ^'  for  and  on  account 
of"  the  sums  due,  and  of  the  promises  of  the  defendants  and 
Morris,  drew  a  bill  of  exchange  on  Morris,  which  Morris 
accepted  and  delivered  to  the  plaintiff,  who  received  the 
same  for  and  on  account  of  the  said  sum,  and  of  the  siud 
promises ;  and  this  plea  was  held  good,  on  the  ground  that 
it  stated  a  prima  facie  defence  to  the  action,  and  that  it  was 
incumbent  on  the  plaintiff  to  shew  by  way  of  replication 
the  fact  that  the  bill  was  overdue  and  unpaid  in  his  hands, 
or  that  it  had  been  negotiated  by  him.  It  is  a  matter 
entirely  within  the  plaintiff's  knowledge,  and  he  therefore 
should  make  some  averment  to  shew  that  he  cannot  give 
up  the  bill,  if  the  fact  be  so ;  or  else  he  should  aver  that  he 
is  ready  and  willing  to  give  up  the  note :  Hansard  v.  Robinr 
son{b).  l^Platty  B. — Do  you  say  he  should  shew  that  he  is 
ready  and  willing  to  give  it  up  at  the  time  of  the  replica- 
tion ?]  At  least  at  the  time  of  action  brought.  [^Platty 
B. — Suppose  he  indorsed  it  away  after  action  brought? 
Parke,  B. — Or  after  replication  ?]  In  that  case  there  may 
be  a  difficulty :  but  there  it  is  the  defendant's  own  fault,  for 
putting  it  in  the  plaintiff's  power  to  indorse  the  instrument 
over  aft;er  action  brought:  he  should  have  gone  to  the  plain- 
tiff when  he  held  the  note,  paid  him  his  debt,  and  received 
back  the  note.  [Flatty  B. — Your  plea  leaves  the  note  in 
the  plaintiff's  hands ;  then  he  says  by  his  replication  that  it 
is  overdue  and  unpaid :  is  not  that  a  replication  sufficient  to 

(a)  4  Man.  &  Gr.  804.  {h)  7  B.  &  Cr.  90. 


k 
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defeat  that  plea  ?     If  the  defendant  is  to  take  advantage  of      ^1847. 
the  indorsement  over  of  the  note  by  the  plaintiff^  must  not 
he  aver  it?]     If  so,  he  must  prove  it;  yet  it  is  a  fact  of 
which  he  has  no  knowledge.     The  plaintiff's  answer  to  the 
plea  is,  that  at  a  certain  time  he  was  entitled  to  sue  upon 
the  note,  and  therefore  it  was  no  satisfaction.     Then  he 
must  shew  himself  to  be  the  holder  of  it  at  the  time  of 
action  brought,  so  as  to  shew  a  liability  on  the  part  of  the 
defendant  to  pay  it  to  him.     He  cannot  sue  for  the  debt^ 
unless  he  has  the  note.     He  is  not  here  suing  on  the  note, 
bat  for  the  original  debt ;  he  ought,  therefore,  to  shew  that 
he  is  in  a  situation  to  sue  upon  the  note,  because  the  de- 
livery of  the  note  pro  tanto  is  a  discharge  of  the  debt,  unless 
the  note  is  in  his  hands  overdue.     He  ought  to  shew,  not 
ooly  that  it  is  unpaidy  but  that  he  is  entitled  to  payment  of 
it    The  defendant  pleads  all  that  he  can  have  knowledge 
of.    Suppose  the  plaintiff  has  lost  or  destroyed  the  note,  he 
cannot  then  sue  for  the  original  debt :  then  the  defendant 
nught  plead  that  it  was  indorsed  over,  whereas  the  fact 
might  be  that  the  plaintiff  had  lost  it,  with  a  general  in- 
dorsement upon  it.     The  defendant  may  have  to  pay  the 
debt  to  the  plaintiff,  and  the  note  and  costs  also  to  the 
holder  of  it.    The  plaintiff  knows  whether  he  has  negotiated 
the  note,  or  destroyed  or  lost  it.     [Piatt,  B. — In  Mercer  v. 
Chtuey  the  plea  consisted  of  the  present  plea  and  replication 
together,  and  that  was  held  a  good  prim&  facie  answer  to 
the  action.]     But  the  Court  intimated  its  opinion  that  the 
pbmtiff  ought  to  shew  that  he  was  the  holder  of  the  bill 
when  due.     [Parke,  B. — ^Looking  at  what  the  replication 
sdmits  in  the  plea,  and  at  the  statements  of  the  replication 
itedf,  it  states  just  as  much  as  a  plaintiff  ever  states  in  a 
dedaiation  on  a  promissory  note.]     But  then  the  pl^ntiff 
is  here  suing  for  the  original  debt,  and  not  on  the  promis- 
sory note ;  and  if  the  defendant  is  liable  to  pay  the  note  to 
the  holder,  he  ought  not  to  be  liable  also  to  pay  the  debt  to 
the  plaintiff.     If  the  plaintiff  were  suing  on  the  note,  and 
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1847.  ^  there  were  a  plea  that  the  defendant  did  not  make  it,  the 
plaintiff  would  have  to  produce  the  note  on  the  trial ;  but 
in  this  action  the  defendant  cannot  put  the  plaintiff  to  the 
proof  of  the  note,  and  so  the  pliuntiff  may  recover  the  ori- 
ginal debt,  without  producing  or  proving  the  note,  by  oolla- 
sion  with  some  other  person  who  is  the  holder  of  the  note, 
and  who  may  afterwards  sue  the  defendant  upon  it.  The 
plaintiff  ought,  therefore,  either  to  say  that  he  was  the  bolder 
when  due,  or  that  he  was  ready  to  give  up  the  note  on  pay- 
ment of  the  debt.  [^Rolfe,  B. — Suppose  he  did  say  that  he 
was  the  holder,  and  then,  at  the  trial,  he  calls  J.  S.,  to 
whom,  after  repUcatiofiy  he  indorsed  the  note  for  value; 
how  would  you  be  better  off?  The  difficulty  you  propose 
to  meet  by  requiring  this  averment  is  only  thereby  shifted 
a  little  further.  In  truth,  the  defendant  is  not  exposed  to 
any  real  practical  grievance.  Platty  B. — In  actions  on  bilk 
and  notes,  the  plaintiff  is  presumed  to  continue  the  holder 
till  the  instrument  becomes  due:  so  here.]  There  are 
many  cases  in  which  things  are  presumed  to  continue,  and 
yet  it  is  necessary  to  aver  them, — as  the  continuance  of  a 
life  estate.  Here  the  defendant  gives  a  prim&  facie  answer, 
according  to  Kearslake  v.  Morgan. — He  referred  also  to 
Huxley  v.  Bull  {a)  and  Rawe  v.  Young  {b), 

fVeUs,  contrk. — First,  the  replication  is  good ;  for  it  dis- 
closes a  sufficient  answer  to  the  primft  facie  case  set  up  by 
the  plea.  That  primd  facie  case  is  merely  that  the  pro- 
missory note  was  given  for  and  on  account  of  the  debt 
claimed  in  this  action.  To  that  the  plaintiff  replies,  that 
the  note  is  unpaid ;  and  thereupon  the  right  to  sue  for  the 
debt  survives,  because  the  note  is  only  a  conditional  satis- 
faction of  the  debt,  if  it  be  paid  at  the  end  of  the  six  months : 
and  the  defendant  breaks  that  contract  by  not  so  paying  it. 
The  simple  point  was,  in  Keanlake  v.  Morgan,  and  Mercer 

(a)  2  Dowl.  &  L.  340.  {h)  2  Brod.  &  B.  166. 
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1847.  without  ailing  that  such  devisor  was  of  full  age  f  Ste* 
phen  on  Pleading,  378.  Now  that  is  a  fact  more  particu- 
larly within  the  knowledge  of  the  party  pleading  the  devise, 
yet  it  is  not  necessary  for  him  to  aver  it,  because  it  is  not 
essential  to  his  case.  Suppose  this  point  to  have  arisen  on 
the  general  issue,  before  the  new  rules :  the  course  of  the 
trial  would  have  been  for  the  plaintiff  to  produce  the  bill, 
and  to  shew  it  to  be  unpaid;  and  it  would  have  been 
matter  of  defence  for  the  defendant  to  shew  that  it  was 
outstanding  in  the  hands  of  a  third  party.  In  Fraser  v. 
Welch  (a),  Lord  Ahinger^  C.  B.,  says,  that  a  statement  that 
a  bill  came  into  the  hands  of  the  plaintiff  by  indorsement, 
is  prim&  facie  a  statement  that  the  plaintiff  was  the  holder 
of  the  bill  when  the  action  was  commenced.  JEmbUn  v. 
DarinelKJ})  is  to  the  same  effect 

But,  secondly,  the  plea  is  bad,  on  the  authority  of  Crisp 
V.  Griffiths,  for  not  averring  that  the  note  was  delivered  hy 
the  defendant,  as  well  as  that  it  was  received  by  the  plaintiff, 
for  and  on  account  of  the  debt.  The  words  ''for  and 
on  account  of  the  said  sum  of  £100,"  &c.,  are  referable  only 
to  the  immediately  preceding  statement,  that  the  plaintiff 
''  took  and  received  the  same."  The  plea,  therefore,  does 
not  shew  a  contract  of  both  parties  whereby  the  note  was  a 
satisfaction  of  the  debt. 

Peacock,  in  reply. — First,  as  to  the  replication.  The 
argument  on  the  other  side  is,  that  as  soon  as  the  bill  is 
overdue  and  unpaid,  the  original  right  of  action  revives ; 
but  that  is  not  so ;  it  only  revives  if,  when  overdue,  the  note 
is  in  the  hands  of  the  original  party.  How  can  the  debt 
revive,  merely  because  the  note  given  on  account  of  it  is 
unpaid  to  an  indorsee?  The  plaintiff  cannot  have  the 
option  to  sue  for  the  debt,  unless  he  also  has  the  option  to 
sue  upon  the  note.     The  remedy  is  suspended  until  the 

(a)  8  M.  &  W.  629.  {b)  12  M.  &  W.  830. 
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plaintiff  is  ready  and  willing  to  deliver  up  the  note.     In        1847. 

Gddshede  y.  CottreU,  no  question  arose  on  the  mode  of 

{deading.     In  Mercer  y.  Cheese,  the  Court  assumed  a  plea 

like  the  present  to  be  a  good  prim&  facie  answer,  and  then 

and  the  indorsement  over  of  the  bill  was  a  fact  within  the 

plaintiff's  knowledge,  and  therefore  to  be  replied  by  him. 

[Parke,  B. — ^How  do  you  distinguish  the  plea  from  that  in 

Criqf  y.  Griffiths  f    It  may  be  that  the  note  was  deliyered 

f(ff  one  purpose,  and  kept  for  another.]     If  a  man  accepts  a 

som  of  money  or  a  negotiable  instrument  in  satisfaction  of 

adebt,  how  can  he  sue  for  the  original  debt?    A  man  can 

ody  accept  a  thing  in  satisfaction  of  a  debt,  by  a  bargain 

with  the  other  party.     This  objection  arises  after  pleading 

over,  and  therefore  as  upon  general  demurrer. 

Cur.  adv.  yult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Pabkb,  B. — This  case  was  argued  a  few  days  ago,  before 
my  brothers  Aldersan,  Rolfs,  Piatt,  and  myseli^  by  Mr. 
f^aeock  and  Mr.  WeUs,  The  pleadings  were  these.  [His 
Lordship  read  them.]  The  principal  point  argued  by  Mr. 
iVacocA  was,  that  the  plea  was  a  good  prim&  facie  answer 
to  the  dedaiation,  and  that  the  replication  ought  to  haye 
alleged  n^atiyely,  that  the  plaintiff  had  not  indorsed  oyer 
^  note,  and  further,  that  he  was  ready  to  deliyer  it  up  on 
PTment.  That  the  first  ayerment  ought  to  haye  been 
Ottde  by  the  plaintiff,  because  it  lay  peculiarly  in  his  know- 
k^  whether  he  had  indorsed  the  note  or  not,  which  the  de- 
ftodant  oould  not  know ;  and  also  that  it  ought  to  have  ayer- 
led  that  the  plaintiff  had  offered  to  return  the  note,  or  was 
leacty  to  deliyer  it  up  on  payment,  because  that  was  re- 
V&ied  by  the  law  merchant,  as  settled  by  the  case  of  Han- 
^  y.  Robinson.  It  was  answered,  that  the  plea  was  not 
pHmft  fade  a  sufficient  answer,  on  two  grounds :  first,  that  it 

VOL.  xyi.  B  M.  w. 
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1847.  was  not  properly  averred  that  the  note  was  both  given  and  re- 
ceived  on  account  of  the  debt;  and^  secondly^  that  the  plea 
was  defective,  in  not  stating  either  that  the  note  was  run- 
ning at  the  time  of  the  commencement  of  the  suit,  or,  if 
not,  that  it  was  transferred  to  a  third  person*  Mr.  Peacock 
relied  principally  on  the  case  of  Mercer  v.  Cheese^  in  the 
Common  Pleas,  where  the  Court  intimated  an  opinion  that 
a  similar  plea  was  good  on  a  demurrer  to  it,  and  that  the 
plaintiff  ought  to  have  stated  in  his  replication  that  the  Inll 
still  remiuned  in  his  hands.  If  that  case  had  been  heard  to 
its  close,  and  decided  in  the  way  in  which  some  of  the 
judges  expressed  an  opinion,  it  would  have  concluded  the 
present  case,  and  we  should  have  acted  upon  it.  But  as 
the  counsel  for  the  plainti£^  upon  that  intimation  of  opin- 
ion, immediately  asked  leave  to  amend,  which  was  granted, 
the  case  cannot  be  considered  as  a  binding  authority ;  nor, 
on  the  other  hand,  can  the  dictum  cited  in  Crisp  v. 
Griffiths,  as  to  the  necessity  of  further  averment  in  the 
plea,  when  the  time  the  bill  or  note  has  to  run  has  ex- 
pired before  the  commencement  of  the  suit,  be  entailed  to 
much  weight  for  the  plaintiff,  as  that  case  also  ended  in  a 
recommendati(m  to  amend,  and  an  amendment  aooordii^ffy. 
The  case  therefore  comes  before  us  without  any  authority 
binding  upon  us,  precisely  in  point,  and  we  must  determine 
it  in  analogy  to  the  principles  of  previous  decimons. 

One  of  the  earliest  authorities  is  the  dictum  of  Lord 
Kenycn,  in  Stedman  v.  Gooeh  (a).  He  said,  that  ^'to  this 
effect  the  law  was  dear,  that  if^  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  Aiture 
day,  he  cannot  l^ally  commence  an  action  on  hia  original 
debt,  until  such  bill  or  note  becomes  payaUe,  or  (I  suppose 
and)  default  is  made  in  the  payment."  The  case  of  Kear* 
slake  V.  Morgan,  (though  that  case  also  ended  in  a  recom- 
mendation to  amend),  and  that  of  Richardson  v.  iZicJlfiiaii, 

(a)  1  Esp.  4. 
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there  dted,  are  two  other  early  authorities  on  this  branch        1847. 

of  law,  and  these  cases  haye,  we  believe,  been  constantly 

acted  upon.     The  deliyeiy  and  receipt  of  a  negotiable  in- 

atrament,  on  account  of  a  debt,  is  payment  by  the  3  &  4 

Anne,  a  9,  s.  7,  if  the  person  accepting  it  does  not  take  his 

doe  course,  and  so  obtain  payment  thereof  by  endeavouring 

to  get  the  same  accepted  and  paid.     If  that  instrument  is 

made  payable  to  a  third  person,  as  in  the  case  of  Richardson 

T.  Bickman,  or  is  made  by  a  third  person,  as  in  the  case  of 

Kearshke  y.  Morgan^  the  plea,  stating  the  delivery  and  ac- 

oqytanoe  of  the  n^otiable  instrument,  is  a  sufficient  answer 

in  the  first  instance.    K  the  phuntiff  had  taken  up  the  bill 

in  the  former  case,  or  presented  the  note  at  maturity  in  the 

btter  to  tfao  maker,  and  given  due  notice  of  dishonour  to 

the  defendant,  these  &cts  would  have  formed  the  proper 

subject  of  a  replication.    But  if  the  plea  state  no  more  than 

dttt  a  nqrotiable  note  is  given  for  and  on  account  of  the 

debt,  by  which  the  defendant  promised  to  pay  the  plaintiff, 

or  Older,  a  sum  of  money,  and  does  not  state  the  note  to  be 

idn  running  (which  is  the  case),  there  seems  to  us  to  be  no 

primft  fiide  answer.    The  remedy  is  not  suspended  at  the 

time  of  action  brought,  so  that  there  is  no  defence  on  that 

gtoond;  and,  according  to  the  principles  of  pleading,  it  is  to 

be  bttended  that  the  note  remains  as  it  was,  and  that  no  order 

was  made  by  the  plaintiff  for  the  payment  to  a  third  person, 

as  it  is  not  so  averred ;  and  therefore,  for  anything  stated 

in  the  plea,  the  note  remuns  over-due  in  the  hands  of  the 

phmtiff :  so  that  the  suspension  of  bis  right  of  action  for 

fte  (Hriginal  debt  is  at  an  end,  and  he  may  recover  the 

anwont,  no  presentment  or  notice  of  dishonour  being  neces- 

larj  in  his  case;  and  therefore  such  a  plea  is  no  answer  to 

the  action.    In  a  declaration  on  a  note  payable  to  order,  it 

^er  is  stated  that  xio  order  was  made,  but  it  is  presumed 

that  there  is  none  until  the  defendant  pleads  it,  though  it  is 

true  in  both  cases  that  the  fact,  whether  an  indorsement  has 

been  made  or  not,  lies  more  in  the  plaintiff's  knowledge  than 

b2 
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1847*  the  defendant's.  But  in  the  case  of  a  declaration,  the  role, 
that  a  party  is  to  plead  facts  within  his  own  knowledge, 
gives  way  to  the  rule  that  things  are  to  be  presumed  to  con- 
tinue in  the  same  state  till  the  contrary  appears.  To  make 
this  plea,  therefore,  good,  it  should  be  averred  that  the  note 
was  not  in  the  plaintiff's  hands,  that  is,  that  it  was  indoned 
over  before  action  brought. 

It  is,  however,  no  such  hardship  as  it  has  been  repre- 
sented, for  the  defendant  to  be  called  upon  to  aver  an  in- 
dorsement, and  so  make  out  a  good  plea ;  for  he  must  find 
out  the  indorsee,  if  there  is  one,  at  his  peril,  when  the  bill 
is  due,  and  pay  him,  as  the  law  does  not  require  no- 
tice of  indorsement ;  Reynolds  v.  Davies  (a) ;  and  as  Budi 
averment  would  not  be  required  in  a  plea,  unless  the  InU 
was  overdue  and  unpdd,  practically  the  defendant  would 
always  know  both  of  the  fact  of  the  indorsement  and  the 
name  of  the  indorsee.  There  is,  therefore,  no  such  inconve- 
nience in  obliging  the  defendant  to  rebut  the  inference  that 
the  note  remained  in  the  plaintiff's  hands,  by  shewing  the 
contrary,  and  so  making  the  plea  a  good  answer  to  the  ac- 
tion. In  order  to  make  it  such,  it  must  show  either  aeospen- 
Bion  of  remedy,  by  averring  that  the  security  is  not  doe, 
or  a  transfer  of  liability,  by  shewing  an  indorsement  to  a 
third  person. 

But  it  is  said,  that,  if  the  pMntiff  declare  on  the  note 
(when  it  is  admitted  he  need  not  aver  that  it  is  in  his 
hands),  he  must,  if  the  plea  deny  the  note,  produce  it,  and 
so  give  evidence  that,  at  the  time  of  its  production  at  least, 
it  is  his,  which  affords  some  security  to  the  defendant 
against  being  called  on  to  pay  a  third  person ;  whereas,  if 
there  was  an  issue  on  this  plea,  the  plaintiff  would  not  be 
bound  to  produce  the  note,  and  he  might  oblige  the  defend- 
ant to  pay  the  original  debt,  and  also  the  note,  if  indorsed 
to  the  indorsee.    But  then  it  is  also  true  that  the  defend- 

(a)  1B06.&P.626. 
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ant  would  be  liable  to  the  same  inconvenience,  though  not  ^^^7. 
m  the  same  d^ree,  if  the  plaintiff  had  replied  as  it  is  said 
he  ought  to  have  done,  and  averred  his  readiness  to  deliver 
before  soit,  for  he  might  have  indorsed  the  bill  after  the 
oommenoement  of  the  suit^  or  even  after  the  replication 
itself;  80  that  the  course  of  pleading  proposed  by  the  de- 
faidant  would  mitigate,  not  remove,  the  evil.  But  no 
evil  will  arise  if  the  defendant  plead,  what  he  must  always 
pcacdcally  know,  that  the  note  has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is  bad ;  and  we  need 
not  decide  whether  it  is  bad  on  the  grounds  on  which  the 
Court  intimated  that  a  plea  somewhat  similar  was  bad  in 
the  case  of  Critp  v.  Griffiths, — probably  we  should  hold  it 
good. 

Nor  need  anything  be  siud  as  to  the  absence  of  the  aver- 
ment of  readiness  to  deliver — an  averment  which  is  never 
introdnoed  into  any  declaration  or  replication ;  though  the 
CMe  of  Hansard  y.  Robinson  shews  that,  in  the  case  of  ne- 
gotiable securities,  the  party  liable  is  not  bound  to  pay 
without  the  production  of  the  security.  The  case  itself 
was  that  of  a  negotiable  instrument  payable  to  bearer,  by 
reason  of  an  indorsement  in  blank ;  but,  on  referring  to  the 
judgment,  it  appears  that  it  was  meant  to  apply  to  all  cases 
rf  negotiable  instruments.  It  does  not,  however,  apply  to 
non-n^tiable  bills  or  notes,  as  was  decided  by  the  Court 

of  Qoeen's  Bench  in  Wain  v.  Bailey  (a). 

Judgment  for  the  plaintiff, 
(a)  10  Ad.  &  £.  616. 
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Jan.  20.  Price  v.  The  Great  Western  Railway  Company. 

The  Great  ^  HIS  was  an  action  of  covenant  upon  five  several  deed- 

way  Company  polls  or  debentures.    The  defendants  paid  £5000  into  court, 

p^tiffsdc-*  and  pleaded  that  the  plaintiffs  had  not  sustained    any 

inSe  foUo"*^  damages  beyond  that  amount     The  following  case  was 

form :— "  By  afterwards,  by  consent  of  the  parties,  stated  for  the  opinion 

Tiitaeofanact      ^^,.     ^      _^ 
paased,  &c.,       of  this  Lourt : — 

w^Jtem^Sii-  O^  ^®  30th  of  November,  1838,  the  above-mentioned 
way  Company,    Company  issued  certain  debentures  or  deeds,  of  which  the 

in  conaidera-  .     . 

tionofj^iooo  plaintiffs  took  to  the  amount  of  £5000,  and  had  delivered 

T.  P.^and  fivc  Several  deed-polls  or  debenture  bonds,  sealed  with  the 

Snto Se**"  corporate  seal  of  the  Company.     The  following  is  a  oq>y 

said  T.  p.  and  of  one  of  the  deed-poUs  or  debenture  bonds : — 

W.  G.  the  said  '^ 

undertaking,         ^^  Great  Western  Railway  Company.    Debenture  Bond, 

calls,  and  aU      No.  5,729  B.,  £1000.     By  virtue  of  an  act  of  Parliament 

^hf  titie  and  P^**®^  ^  *^®  ^^  *°^  Ax^  years  of  the  reign  of  his  late 
interest  of  the    Majesty  King  William  the  Fourth,  intituled,  *An  Act 

said  company  ••  •  ••  -r 

in  and  to  the  for  making  a  Bailroad  irom  Bristol  to  join  the  London  and 
^tothesidd  Birmingham  Railway  near  London,  to  be  called  "The 
T.  p.  Mjd  w.     Great  Western  Railwavi"  with  Branches  therefrom  to  the 

6.,  until  the  •' 

said  sam  of  To  wns  of  Bradford  and  Trowbridge,  in  the  County  of  Wilts,* 
gether  with  all  We,  the  Great  Western  Railway  Company,  incorporated 
i^nSftl^'t^*  by  and  under  the  said  act,  in  consideration  of  the  sum  of 
rate  of  ^5  per    £1000,  to  US  in  hand  paid  by  Thomas  Price,  of  Cliven- 

oent.,  payable 

as  hereinafter  thorp,  York,  Esq.,  and  William  Gray,  the  younger,  of  the 
i^^^faily  ^^^7  ^^  York,  solicitor,  do  assign  imto  the  said  Thomas 
fied^-'^d'i?'    Price  and  William  Grray  the  younger,  their  executors,  ad- 

hereby  stipu- 
lated that  the  said  principal  sum  of  ;f  1000  shall  be  repayable  and  repaid  on  the  15th  of  Janu- 
ary, 1844,  and  that  in  the  mean  time  the  said  company  shall,  in  respect  of  interest  as  aforesaid 
on  the  said  principal  sum,  pay  to  the  bearer  of  the  coupons  or  interest- warrants  the  sereral 
sums  mentioned  in  such  warrants  respectively,  at  the  times  specified  therein." 

In  January,  1844,  the  previous  interest  having  been  duly  paid,  the  last  of  the  coupons  or 
interest-warrants  was  presented,  and  the  interest  paid  to  the  plaintiffs ;  but  the  company  did 
not  then  pay  the  principal,  or  give  notice  to  the  plaintiffs  that  they  were  ready  to  pay  it : — 
Heldt  that  the  plaintiffs  were  entitled,  in  an  action  of  covenant,  to  recover  intwest  from  the 
15th  of  January,  1844,  to  the  time  of  the  payment  of  the  principal. 
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minigtatorsy  and  saAgnB,  the  said  undertakiDgy   and  all        1^7. 
fiitare  calls  on  the  proprietors  of  the  said  undertaking,  and        Paiob 
aD  and  singular  the  estate,  tolls,  and  sums  of  money  arising    xhe  Gmat 
bj  rirtoe  of  the  said  act,  and  all  the  estate,  right,  title,  and  „  W«8T«w(r 

-,-,__^  ,-  Railway  Co* 

mtoest  of  the  said  Company  m  and  to  the  same,  to  hold 
anto  the  said  Thomas  Price  and  TVllliam  Gray  the 
younger,  their  executors,  administrators,  and  assigns,  imtil 
the  said  sum  of  £1000,  together  with  interest  for  the  same 
after  die  rate  of  £5  for  every  £100  for  a  year,  payable  as 
heranafter  mentioned,  shall  be  fully  paid  and  satisfied* 
And  it  ifl  hereby  stipulated,  that  the  said  principal  sum  of 
£1000  shall  be  repayable  and  repaid  on  the  15th  of 
Janoaiy,  which  will  be  in  die  year  1844 ;  and  that,  in  the 
meantime  the  said  Ck>mpany  diall,  in  respect  of  interest 
as  a&resaid  <m  the  said  principal  sum,  pay  to  the  bearer  of 
the  ooup(Hi8  or  intereat-warrants  hereunto  annexed,  the 
ae? end  snma  mentioned  in  such  warrant  respectiyely,  at  the 
times  specified  therein.  Given  under  our  common  seal  this 
30th  day  of  November,  1838." 

The  following  is  a  copy  of  one  of  the  coupons  or  in- 
tenat  warrants  annexed  to  the  last-mentioned  deed- 
pott:— 

**  Great  Western  Bailway  Company.  Debenture,  No. 
18.    Interest-warrant.  pounds,  payable   15th  of 

July,  184  .    Entered.    This  warrant  will  be  paid  on  pre- 
sentation at  the  London  Office,  Princes-street,  Bank.'' 

Each  of  the  other  deed-polls  or  debentures,  bonds,  and 
coapons,  were  for  the  same  amount,  and  in  the  same  form, 
^  the  exception  of  the  number.  The  coupons  were 
dnly  presented  half-yearly  as  they  became  due,  and  the 
nKNint  duly  paid.  In  January,  1844,  the  last  of  the 
eot^ODS  was  presented,  and  the  amoimt  duly  paid,  but  the 
HaSway  Company  did  not  then  pay  the  principal,  nor  apprise 
^plaintifib,  nor  any  other  person  on  their  behalf,  that  it 
^  ready  to  be  paid,  nor  give  any  intimation  whatever  on 
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1847*        the  subject.     No  application  was  made  to  the  Company, 

Pricb        ^^^  ^  *°y  agent  on  their  behalf^  by  the  plaintiffs,  for  pay- 

,^  j'-  ment  of  the  amount  of  the  said  bonds*  nor  was  there  any 

The  Gbbat  ^  ^ 

WisTBBN  refusal  of  the  defendants  to  pay  the  amount  thereo£  No 
interest  has  been  paid  to  the  plaintiffs,  nor  were  the  prin- 
cipal sums  mentioned  in  the  respective  deed-polls  or  deben- 
ture bonds,  or  nny  part  thereof,  ptud  to  the  plaintiffe  before 
the  commencement  of  this  action.  The  defendants  paid 
into  court  the  principal  monies  on  the  several  deed-polls  or 
debenture  bonds,  amounting  to  £5000,  under  the  plea  of 
payment  into  court,  denying  their  liability  beyond  that 
amount. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  the  action  interest  for  the 
time  which  elapsed  between  the  15th  of  January,  1844,  and 
the  time  when  the  defendants  paid  money  into  court,  or  for 
any  portion  of  such  time ;  and  for  the  purposes  of  this 
case,  the  Court  is  to  have  the  same  powers,  if  necessary, 
as  a  jury  would  have  had.  If  the  Court  shall  be  of 
opinion  in  the  aj£rmative,  the  defendants  are  to  with- 
draw their  plea,  and  the  plaintiffs  to  be  entitled  to  sign 
judgment  by  confession,  for  such  amount  and  rate  of  in- 
terest as  the  Court  shall  think  fit.  If  the  Court  shall  be  of 
a  contrary  opinion,  then  judgment  as  in  the  case  of  a  non- 
suit is  to  be  entered. 

Watson,  for  the  plidntiffs,  was  stopped  by  the  Court, 
who  called  upon 

Martin,  for  the  defendants. — Two  questions  arise  here: 
first,  what  is  the  liability  for  interest  at  common  law ;  and 
secondly,  what  is  the  effect  of  the  stat  3  &  4  WilL  4,  c.  42, 
s.  28.  Now  it  is  submitted,  that  at  common  law  no  interest 
was  recoverable  upon  a  debt,  and  that  it  can  only  be  given 
upon  a  supposed  contract  in  respect  of  mercantile  debts. 
There  are  undoubtedly  conflicting  dicta  on  this  subject, 
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and  there  bave  been  cases  at  Nisi  Prius,  where  interest  has        1847. 
been  giyen  upon  debts  as  part  of  the  damages.     But  the        i?kicr 
true  rule  is  that  laid  down  by  Holroyd^  J.,  in  Higgins  v.      mj^^  Great 
Sargent  (a)  (which  was  an  action  of  covenant  on  a  policy      Wbstbkn 
ofiDSiiranoe),  that  '^  unless  interest  be  payable  by  the  con- 
BCDt  of  the  parties,  express!,  or  implied  from  the  usage  of 
tnde  (as  in  the  case  of  bills  of  exchange)  or  other  circum- 
stanoesy  it  is  not  due  by  common  law.''  •  •  .  He  says  fur- 
dier,  after  referring  to  several  cases  to  that  effect — ^^  Inde- 
peDdently  of  these  authorities,  I  am  of  opinion,  upon  the 
pnndples  of  tiie  common  law,  that  interest  is  not  payable 
nffm  a  sum  certain  payable  at  a  given  day.     The  action  of 
debtwas  tiie  specific  remedy  appropriated  by  the  common^law 
ftr  the  recovery  of  a  sum  certain.     Now  in  that  action  the 
defendant  was  sunmioned  to  render  the  debt,  or  shew  cause 
why  be  should  not  do  so.     The  payment  of  the  debt  satis- 
fied the  summons,  and  was  an  answer  to  the  action.    If 
Ihii^  therefore,  had  been  an  action  of  debt,  the  payment  of 
the  principal  sum  would  have  been  a  good  defence,  because 
the  interest  is  no  part  of  the  debt,  but  is  claimed  only  as 
dumges  resulting  from  the  non-payment  of  the  debt." 
And  in  that  case  interest  was  held  not  to  be  recoverable. 
Here,  moreover,  the  rule  applies,  that  ^^  expressum  cessare 
&cit  taciturn ;"  the  agreement  to  pay  interest  up  to  a  cer- 
tain time  excludes  a  contract  to  pay  it  after  that  time. 
[Parkey  B. — That  is  not  quite  true :   in  covenant  on  a 
inortgage  deed,  whereby  interest  is  payable  up  to  a  certain 
time,  the  mortgagee  recovers  interest  beyond  that  time.] 
Itig  difBculty  at  all  events,  to  distinguish  between  a  cove- 
ittnt  to  pay  money  on  the  ensuing  1st  of  January,  and  a 
ooreDaot,  as  in  Higgins  v.  Sargent,  to  pay  money  on  the 
^  of  January  aftier  the  death  of  a  particular   person, 
[flatf,  B. — In  Page  v.  Newman  (i).  Lord  Tenterden  states 
^  role  to  be,  that  interest  is  not  due  on  money  secured  by 

(a)  2  B.  &  A.  348.  (b)  9  B.  &  C.  378. 
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1847.  a  written  instroment,  unless  it  appears  an  the  fiiee  of  the 

Prick  instrument  that  interest  was  intended  to  be  paid,  or  unless  it 

The  GuAT  ^  implied  from  the  usage  of  trade.]    Atkinson  v.  Janes  (a) 

Wbstbkn  is  the  only  case  in  which  it  is  expressly  stated  that,  under 

Railway  Co.  -•      i     i       ,      .  •  1 1 

a  mortgage  deed  whereby  mterest  is  payable  up  to  a  oertam 
day,  interest  beyond  thatday maybe  recovered  as  damage& 
Why  should  it  be  so  in  that  case,  more  than  in  the  case  of 
any  other  debt  payable  on  a  day  certain  ?  [Parke,  B. — ^Be- 
cause the  deed  shews  the  intention  of  the  parties,  that  it 
should  be  a  debt  bearing  interest.  The  case  of  ISggins  y. 
Sargent  differs  from  the  present,  because  here  there  is  an  ex- 
press contract  to  pay  interest  up  to  a  certain  day.]  How  can 
the  Court  imply  from  that  a  contract  to  pay  it  beyond  that 
day  ?  [Parker  B. — The  jury  give  it  as  damages  for  the  deten- 
tion of  the  debt  It  is  not  recoverable  as  interest  on  the  con- 
tract itselfl  Alderson,  B. — Surely  there  is  a  great  differ- 
ence between  giving  interest  as  damages,  on  interest-bear- 
ing  money  or  the  contrary.  If  the  money  be  employed  on 
interest,  it  is  reasonable  to  suppose  it  would  continue  to  be 
so  employed.]  It  would  be  reasonable  also,  on  liiat  prin- 
ciple, to  give  it  in  every  case  of  money  payable  on  a  given 
day.  [Parkey  B. — And  therefore  the  recent  statute  has 
enabled  the  jury  to  take  an  equitable  view,  and  give  it 
wherever  there  has  been  a  notice  demanding  payment  of 
interest  on  a  debt  payable  at  a  given  day.] 

Parke,  B. — This  is  substantially  a  mortgage.  The 
constant  and  invariable  practice  is  to  give  interest  by  way 
of  damages  in  such  cases :  Dickenson  v.  Harrison  (ft),  fFat-- 
kins  V.  Morgan  (c).  If  this  were  simply  the  case  of  a  de- 
benture payable  on  the  Ist  of  January,  we  should  then 
have  to  consider  whether,  under  the  stat.  3  &  4  WilL  4, 


(a)  2  Ad.  &  E.  439.  cases  collected,  1   Saund.  201, 

(6)  4  Price,  282.  n.  (n). 

(c)  G  C.  &  P.  661.    See  the 


.J 
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we,  as  a  jury,  should  give  interest ;  which  would  depend 

(m  what  we  should  think  as  to  the  party  whose  duty  it  was        p^ 

to  move  towards  the  payment  of  the  money.     Hereafter,  if  «• 

the  Company  wish  to  be  free  from  the  pajrment  of  accruing      Wxstbbk 

intepest,  they  must  not  only  have  their  money  ready  on  the  ^^^^^^  ^°- 

dqr  mentioned  in  the  debentures,  but  must  give  notice  to 

the  creditor  of  their  intention  to  pay.     Strictly,  they  must 

tsuiet  the  money,  but  this  would  not  be  insisted  on.  There 

most  be  judgment  for  the  plaintiffs. 

Albebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


Strutt  r.  Mary  Farlar.  j^^^  l^^ 

Assumpsit.     The  declaration   stated,  that  whereas  A.haTiiigre- 
hewtofore,  to  wit,  on  &c,  the  pMntiff  had  recovered,  by  ^J^for'JSso" 
tlie  judgment  of  this  Court,  the  sum  of  28  U  3«.  6d.  against  ^^  B* 
one  William  Farlar,  the  plaintiff  promised  to  and  agreed  to  forbear  to  ' 
with  the  defendant,  that,  in  consideration  of  the  promise  of  tion^on ^e^' 
4e  defendant  thereinafter  mentioned,  he  the  plaintiff  would  Judgment  until 

...       ,  *  certain  day, 

forbear  to  sue  out  execution  against  the  said  William  inoonmdera- 
^uiar  upon  the  said  judgment  until  after  the  3rd  day  of  c.  agreed  that 
December,  1845:  and  thereupon  the  defendant  promised  brfwT^hat^day^ 
Aat  he  would,  on  or  before  the  said  3rd  day  of  December,  ©feet  a  tub- 

,  stantial  houBe, 

^M,  and  finish  a  good  and  substantial  house,  and  would  and  cause  a 

•iii.*/Mi  n  t  1    lease  of  it  to  be 

csoae  to  be  granted  to  the  plaintiff  a  lease  of  the  same;  and  granted  to  A. ; 
4»t  if  the  defendant  did  erect  and  finish  such  house  before  J^hra  granted, 
4c  laid  Bid  day  of  December,  and  cause  such  lease  to  be  to  be  in  sads- 

■^  ^  ^       faction  of  the 

puited,  such  lease,  when  granted,  should  be  in  ftiU  satis-  judgment. 

In  an  action 
for  the  breach 

*f  thii  agnement,— HeU,  that  the  Talue  of  the  house  was  the  measure  of  damages,  and  that 

^  valoe  W9B  properly  estimated  at  the  amount  of  the  judgment-debt. 
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1847.  faction  and  discharge  of  such  judgment  The  dtelaration 
then  alleged,  that  the  plaintiff  had  performed  the  said 
agreement  on  his  part,  that  he  was  ready  to  receive  the 
said  lease,  and  that  he  requested  the  defendant  to  bmld  the 
said  house.  Breach,  that  the  defendant  did  not,  on  or 
before  the  said  3rd  day  of  December,  build  the  said  hous^ 
and  cause  the  said  lease  to  be  granted,  whereby  the  plaintiff 
was  likely  to  lose  the  amount  of  the  said  judgment^  &c 

Judgment  was  signed  against  the  defendant  for  want  of 
a  plea,  and  a  writ  of  inquiry  was  executed  thereon,  before 
the  imder-sheriff  of  Middlesex.  Evidence  was  given  on  the 
part  of  the  plaintiff,  that  the  house,  if  it  had  been  built 
according  to  the  defendant's  agreement,  would  have  been 
worth  from  £280  to  £300.  The  under-sheriff  directed  the 
jury,  that  the  plaintiff  was  entitled  to  recover,  by  way  of 
damages,  the  value  of  that  which  the  defendant  had  pro- 
mised to  give  in  consideration  of  the  pUdntiff's  forbearance 
to  issue  execution.  The  jury  gave  a  verdict  for  the  plain- 
tiff, damages  £281. 

Udall  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  assessment  of  damages,  on  the  groimd 
of  misdirection. — The  true  measure  of  damages  in  this 
case  was  the  difference  between  the  amoimt  of  the  judg- 
ment and  the  value  of  the  house*  [Park^,  B. — The  value 
of  the  judgment  is  £281 ;  therefore  that  is  the  amount  to 
be  paid,  because  the  defendant  has  agreed  to  be  responsible 
for  that  amoimt.  As  soon  as  the  defendant  pays  the 
damages,  the  plaintiff  will  be  bound  to  enter  up  satisfiu^tion 
on  the  judgment.]  It  is  a  contract  for  the  purchase  of  the 
judgment.  It  is  as  if  the  agreement  were,  that  on  the  per- 
formance of  it  on  the  part  of  the  defendant,  the  judgment 
should  be  assigned  to  her.  It  is  like  a  contract  for  the 
purchase  of  land,  which  is  to  be  completed  by  a  particular 
day.  [Parke,  B. — It  is  nothing  like  a  purchase  of  the 
debt.     The  consideration  is  the  forbearance  to  sue  out 
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execation  against  the  original  debtor  for  a  considerable  ^^^* 
time,  in  consideration  of  which  the  defendant  undertakes  Stbutt 
to  pay  the  debt.  She  agrees  to  purchase  that  favour  to  faillab. 
tb  ori^nal  defendant  at  the  price  of  the  lease  of  a  house ; 
lod  she  has  got  all  that  she  baigained  for  as  the  considera- 
tkm  of  the  thing  she  was  to  do.  She  must  therefore  pay 
the  price,  and  place  the  plaintiff  in  the  same  situation  as  if 
she  had  performed  her  promise.  If  it  is  to  be  paid  in 
money,  she  must  pay  it;  if  by  the  deliyery  of  a  thing  of 
ascertained  yalue,  that  value  is  the  measure  of  damages.] 
The  question  is,  how  much  the  plaintiff  has  lost  by  the 
DOii*performance  of  the  contract.  \_Parke,  B. — He  has  lost 
fliai  which  you  engaged  to  give  him  in  performance  of  the 
eoDtnct]  If  the  original  debtor  is  solvent,  the  plaintiff 
mi^,  notwithstanding  this  verdict,  recover  the  whole  debt 
against  him.  [Parke^  B. — That  may  be :  whether  the  de- 
fendant may  get  an  assignment  of  the  judgment  debt  in 
equity,  is  another  matter.] 

Per  CuBiAM  (a), 

Rule  refused. 


(a)  PoUodt,  C.  B.,  Parke,  B.,  Alderamy  B.,  and  Boffe,  B. 
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1847. 

Jan.  20.      Brown^  Public  Officer,  &c  v.  Btbbs,  Jbffbie8^ 

HuxHAM,  James,  Thomas,  and  Williami 

Bytbedeedof  AsSUMPSIT  bj  the  plaintiff,  as  the  publico 

miniiig  com.  the  North  and  South  Wales  Bank,  against  the  de 

P^Xt  «8  acceptors  of  th,^  billB  of  exchange  for  the  , 

the  aflfaini  Of  126/.  17*.  3i,  lOli  16*.  6rf.,  and  1481  8*.  2i, 

the  Company 

thonid  be  man-  date  the  27th  June,  25th  August,  and  3rd  Septez 
^tttJotMY^  the  year  1842,  The  bills  were  drawn  by  one  Bol 
^edmlm "•  ^^^^  payable  to  his  order  two  months  after  date,  i 
directora;  and  bj  him  to  Robert  Llojd,  and  by  Lloyd  to  the  ban! 
powered,  at  partnership,  and  were  accepted  by  one  of  the  defi 
Sl^teb^^''  "  ^  W.  Byers,"  for  the  directors  of  the  Llwynda 
P~»yi  *?<*®-  "  Company."  The  defendant  Byers  suffered  judgi 
the  resident  di-  default;  the  other  defendants  pleaded  that  they 

rector  or  man-  ,      .  .i, 

ager,  to  super-    accept  the  DlliS. 

11^  and  Uie  -^*  ^^  *^^>  before  Coleridgey  J.,  at  the  Summer 

local  concems     for  the  coimtv  of  Merioneth,  1845,  a  verdict  was  t 

thereof,  hire  ''  ,     , 

workmen,  pro-  conscut  for  the  plaintiff,  damages  £406,  subject  to  i 
&c.^but^subj^  ion  of  the  Court  upon  a  case  which  stated  in  subst 

to  the  instruc-     foUowS  :— 
nons  he  might 

fromUmeto  In  the  year  1836,  a  Company  was  formed  un 

from  the  man-  name  of  the  "  Llwyndu  Mining  Company,"  for  t 
towhomTe was  P^®®  ^^ taking on  lease  and  working  a  certain  copp< 
to  transmit        called  the  Llwvndu  Mine,  in  the  coimties  of  M< 

monthly  ac-  .  /» 

counts  of  the  and   Carnarvon.     By  articles  of  agreement  iuid< 

wi^paid,&c.,  dated  the  27th  December,  1839,  made  between 

mOT?of aiidebts  defendants,  together  with  others,  it  was  covenant 

and  liabilities  the  parties  should  bccomc  associated  as  a  Company 

dae  from  the 
Company;  with 

a  proviso  that  he  should  not  expend  or  engage  the  credit  of  the  Company  for  any  niiii 
j^O  in  any  one  month,  without  the  express  authority  in  writing  of  three  of  the  mana| 
tors : — Heldf  that  this  deed  did  not  authorize  B.  to  draw  or  accept  bills  of  exdiange  in 
of  the  Company,  even  for  the  necessary  purposes  of  the  mine,  without  the  express  an 
the  managing  directors.  Held^  also,  that  a  managing  director,  who  was  represented 
ing  of  directors  by  proxy,  was  not  bound  by  a  resolution  of  the  directors  present  at  v 
ing,  authorizing  the  resident  director  to  accept  bills  for  the  Company. 


^ 


*• 
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ihe  name  of  "  The  Llwyndu  Mining  Company,"  for  the      ^847. 
poipose  of  working  the  said  mine  as  co-adventurers,  and 
tbftt  the  affidrs  of  the  Company  should  be  conducted  by  a 
oommittee  of  seven  shareholders,  called  managing  direc- 
tan.    It  was  further  stipulated  that  B..  W.  Byers  should 
be  and  continue  the  resident  director  or  manager,  to  super- 
intend the  said  mine  and  the  local  concerns  thereof,  and  to 
kiie  and  employ  a  sufiScient  number  of  able  and  experienced 
B11I6FS  and  workmen,  and  provide  all  needful  implements, 
mterials,  and  machinery,  and  in  all  respects  to  direct  and 
mimige  the  workings  of  the  said  mine,  according  to  the 
RKTYations,  covenants,  &c  contained  in  the  lease  thereof^ 
md  so  as  most  effectually  to  promote  the  interests  of  the  said 
Company,  but  subject  to  the  instructions  he  might  from 
time  to  time  recdve  from  the  said  managing  directors,  and 
Aai  once  every  month  he  should  transmit  to  the  said 
secretary  his  accounts,  shewing  the  quantity  of  ore  raised 
and  made  ready  for  sale,  the  sums  paid  and  expended  by 
Idm  for  wages  and  salaries  and  for  materials,  and  other- 
wise on  account  of  the  said  mine  during  the  previous 
HMmth,  together  with  a  statement  of  all  debts  and  liabilities 
doe  from  the  said  Company,  and  a  frdl  and  correct  report 
of  the  then  state  and  prospects  of  the  said  mine :  provided 
ihrays,  that  the  said  B..  W.  Byers,  or  other  local  director 
fiv  the  time  being,  should  not  expend  or  engage  the  credit 
of  the  said  Company  for  any  sum  exceeding  £50  in  any 
QDe  month,  without  the  express  authority  in  writing  of 
ftiee  of  the  said  managing  directors.     The  deed  contained 
Tirions  stipulations  as  to  the  tames  of  the  meetings  of  the 
Erectors,  the  mode  of  voting,  &c.,  among  which  was  a 
dose  empowering  them  to  vote  by  proxy ;  and  was  exe- 
cated  by  all  the  defendants.     The  defendants  Jefiries, 
Soiith,  Huxham,  James,  and  Williams  were,  at  the  same 
Bieeting^  q^inted  five  of  the  seven  managing  directors;  the 
defendant  Thomas  was  also  appointed  a  managing  director 
in  1840,  on  the  retirement  of  one  of  the  two  remaining  direc- 
ton;  and  all  these  six  defendants  continued  in  office  until  the 
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1847.  end  of  the  year  1842.  The  defendant  Byers  also  oontinu 
to  be  the  local  director  until  the  same  period,  and  he  r^ 
larly  transmitted  to  the  secretary  monthly  accounts  of  1 
expenditure  for  wages,  materials,  &c.  in  respect  of  the  mix 
which  were  called  ^^  cost  sheets."  The  average  month 
cost  was  from  £95  to  £150.  In  April,  1842,  the  affiurs 
the  Company  became  embarrassed,  and  no  remittances  we 
sent  to  the  defendant  Byers  on  account  of  the  expenses 
the  mine.  On  the  5th  of  May  in  that  year,  Byers  appl» 
to  the  North  and  South  Wales  Bank  at  Portmadoc  for  i 
advance,  for  the  purpose,  as  he  alleged,  of  paying  tl 
March  cost  sheet.  The  bank,  accordingly,  discoimted  f 
him  a  bill  of  exchange,  drawn  by  B-  Roberts,  and  scoesp^ 
by  Byers,  as  resident  director,  for  the  directors  of  the  Minn 
Company.  This  bill,  together  with  two  others  drawn  ai 
accepted  in  a  like  manner,  for  the  payment  of  the  cost  shec 
for  the  months  of  April  and  July,  were  renewed  by  Byers  ( 
their  becoming  due,  and  formed  the  subject  of  the  pieso 
action.  During  this  time  Byers  had  not  sufficient  funds 
pay  the  wages  of  the  men  and  the  other  ordinary  expens 
of  the  mine  for  the  months  of  March,  Aprils  and  July,  e 
cept  from  the  proceeds  of  the  above  bills,  and  the  sail 
were  necessarily  obtained  and  bon&  fide  applied  for  th 
purpose.  At  the  time  of  the  above  advances,  the  bai 
did  not  know  of  or  make  any  inquiries  respecting  the  do 
of  settlement,  or  the  extent  of  the  interest  of  any  of  t) 
defendants  in  the  mine.  On  the  26th  of  June,  on  the  23: 
of  July,  and  on  other  occasions,  Byers  informed  the  seer 
tary  and  the  committee  that  he  had  taken  up  mon< 
from  the  bank  in  payment  of  the  expenses  of  the  min 
On  the  27th  of  July  a  special  general  meeting  of  tl 
shareholders  was  convened,  at  which  all  the  defendan 
(except  Byers  and  James)  were  present,  and  Byers's  coo 
munications  were  read ;  when  it  was  resolved  to  wind  i 
the  affairs  of  the  Company,  and  a  copy  of  the  resoli 
tions  then  passed  was  transmitted  to  the  defendant  Byei 
On  the  26th  of  October,  1842,  the  defendant  Byerslii 
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Armed  the  secretary  by  letter  that  the  several  bills  drawn        1847. 

bj  liiin  would  become  due  on  certain  days^  and  received 

fir  answer^  that  the  Company  knew  nothing  of  the  bills, 

and  that  no  one  was  authorized  to  draw  bills  or  raise 

mooey  in  their  names.     On  the  17th  of  December,  Byers 

wiote  a  letter  to  the  committee,  in  which  he  stated  fully  the 

ntflons  of  his  drawing  the  bills  in  question,  the  dates  and 

tmounts  of  the  bills,  and  the  mode  in  which  the  proceeds  had 

been  applied.     On  the  21st  of  December,  1842,  a  special 

general  meeting  of  the  shareholders  was  held,  at  which  the 

drfendante  Huzham,  Jeffries,  and  Smith  were  present  in 

penon,  and  the  defendants  James,  Thomas,  and  Williams 

by  proxy.     On  that  occauon  Byers's  letter  of  the  17  th  of 

December  was  read,  and  it  was  resolved,  amongst  other 

dmigB,  that  the  sum  of  £980  and  upwards  was  due  then  from 

die  Company;  and  it  being  necessary  to  liquidate  the  debts 

immediately,  it  was  the  opinion  of  the  meeting  that  the 

moant  must  be  provided  by  the  shareholders.     The  above 

nm  of  £980  included  the  amoimt  of  the  bills,  the  subject 

of  this  action,  the  payment  of  which  was  the  subject  of 

bcnssion  at  the  meeting. 

The  above  feuctB  having  been  proved,  it  was  contended 
on  behalf  of  the  defendants,  that  Byers  had  no  authority  to 
accept  the  bills  in  question,  or  any  bills,  on  behalf  of  the 
ttmaging  "^directors,  nor  could  have  any  such  authority  by 
RiBon  of  the  clause  in  the  deed  of  settlement,  restricting 
Urn  from  engaging  the  credit  of  the  Company  to  a 
greater  extent  than  £50  in  any  one  month. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
phmtiff  is  entitled  to  recover  in  this  action  upon  all  or  any 
of  the  bills  of  exchange  mentioned  in  the  declaration ;  if  the 
Court  should  be  of  opinion  that  he  is,  the  verdict  for  the 
phbtiff  is  to  stand,  or  to  be  entered  for  such  sum  as  the 
Court  shall  think  fit;  if  the  Court  should  be  of  a  contrary 
opinioii,  a  nonsuit  is  to  be  entered. 

VOL.  XVI.  s  M.  w. 
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1847.  The  Attornet/'Generaly    for  the    plaintiff. — There    was 

ample  evidence  to  charge  all  these  defendants,  as  having 
expresslj  authorized  the  defendant  Bjers,  the  local  or 
resident  director  of  this  mine,  to  accept  the  bills  in  ques- 
tion. \_Parke,  B. — ^What  evidence  is  there  to  fix  the  de- 
fendant James  ?  He  was  not  present  at  any  meeting,  but 
only  appeared  by  proxy.]  The  deed  enables  the  managing 
directors  to  attend  and  vote  by  proxy.  {^Parkcy  B. — But 
only  for  purposes  within  the  scope  of  the  deed,  which  this 
is  not.]  That  is  the  question.  The  deed  provides,  that 
the  local  director  ^'  shall  not  expend,  or  engage  the  credit  of 
the  said  Company  far,  any  sum  exceeding  £50  in  any  one 
month,"  without  the  express  authority  in  writing  of  three 
of  the  directors.  [Parke,  B. — That  is,  he  may  engage  the 
credit  of  the  Company  to  the  extent  of  £50  for  the  pur- 
poses of  the  mine.]  Surely,  then,  he  is  equally  authorized 
to  pledge  the  credit  of  the  Company  by  borrowing  £50  in 
order  to  pay  the  ordinary  expenses  of  the  mine,  instead 
of  letting  every  workman  have  a  right  of  action  against  the 
Company  for  his  wages.  Besides,  he  is  to  send  in  to  the 
Company  monthly  statements  of  the  debts  and  liabilities  of 
the  Company.  That  contemplates  an  authority  on  his  part 
to  impose  debts  and  liabilities  upon  them.  Could  he  not 
have  bought  goods  for  the  mine  on  credit?  If  so,  why 
may  he  not  equally  obtain  credit  for  the  like  purposes,  by 
means  of  the  acceptance  of  a  bill  of  exchange? — He  re- 
ferred to  Tredwen  v.  Bourne  (a),  Hawtayne  v.  Bourne  (6), 
and  Hawken  v.  Bourne  (c). 

Townsend,  for  the  defendant,  was  not  called  upon. 

Parke,  B. — I  am  clearly  of  opinion,  that  the  defendant 
Byers  was  not  authorized  to  pledge  the  credit  of  the  Com* 
pany  by  accepting  bills  of  exchange,  without  express  an- 

(a)  6  M.  &  W.  461.       {b)  7  M.  &  W.  695.      (c)  8  M.  &  W.  703. 
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tboritj.  The  liabilities  spoken  of  in  the  deed  are  those  1847. 
which  relate  to  the  price  of  goods  supplied  to  the  mine>  or 
the  wages  of  the  workmen^  The  point  is  quite  settled  by 
tbe  recent  cases.  Then  there  is  no  evidence  of  express 
iQthority  to  fix  all  the  defendants,  because  the  defendant 
James  was  not  present  at  any  meeting  at  which  an  author- 
ity to  accept  these  bills  was  given  or  recognised,  and  there- 
bn  is  not  bound.     There  must  be  judgment  of  nonsuit. 

Aldebson,  B.,  concurred. 

BoLFE,  B. — There  is  an  important  distinction  in  this 

cue,  which  ought  to  be  strictly  observed.     A  person  who 

ntfaorizes  the  manager  of  the  mine  to  pledge  his  credit  for 

the  purposes  of  the  mine,  gives  him  power  to  bind  him, 

tkoogh  absent.     That  wthority,  however,  is  a  very  limited 

one,  and  may  be  exercised  without  much  danger  of  fraud 

or  serious  injury.     But  if  we  are  to  imply  an  authority  to 

borrow  money  from  a  banker,  the  banker  may  advance  ten 

or  twenty  thousand  pounds,  and  the  party  may  be  utterly 

mined. 

Judgment  for  the  defendants. 


Case 


Harnett  and  Wife  t?.  Maitland.  Jan.  20. 

. — The  declaration  stated,  that  whereas  the  defend-  A  declaration 
»nt  heretofore,  to  wit,  on  &c.,  held  and  occupied  a  certain  thaTthede!  ' 

fendant  held 
and  occupied  a 
■onage,  &c.,  as  tenant  thereof  to  the  plaintiflf,  under  a  demise  thereof  made  hy  the  plaintiff  to 
^  defendant,  hj  reason  of  which  said  tenancy  it  became  and  was  the  duty  of  the  defendant  to 
iiun|e  and  use  the  said  tenements  in  a  tenant-like  and  proper  manner,  and  not  to  permit  or 
ttamit  waste  thereto  ;  yet  the  defendant  did  not  manage  and  use  the  said  tenements  in  a  te- 
>iit-fike  and  proper  manner,  but  on  the  contrary  thereof,  wrongfully  and  unjustly  suffered  and 
Fenaitted  them  to  be  waste,  ruinons,  &c.  for  want  of  tenantable  and  necessary  repairs  : — Held 
W,  00  general  demurrer,  for  not  shewing  that  the  defendant  was  more  than  a  tenant  at  will,  who 
>  not  liad>le  to  an  action  for  permiuive  waste. 

SembU,  a  tenant  for  years  is  liable,  under  the  statute  of  Gloucester,  6  Edw.  1,  c.  5,  to  an  ac- 
^  tor  penniMTe  waste. 

82 
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1847.        messuage^  dwelluig-hoiise>  and  premises,  as  tenant  thereof 
Habnstt     ^  ^®  plaintiffs,  under  a  demise  thereof  theretofore  made 

_  _    *•  by  the  plaintiffs  to  the  defendant,  the  reverrion  thereof  be- 

Maitlamd.  . 

longing  to  the  plaintiffs;  by  reason  of  which  said  tenancy, 
it  became  and  was  the  duty  of  the  defendant,  during  all  the 
time  aforesaid,  to  manage  and  use  the  said  tenements  in  a 
tenant-like  and  proper  manner,  and  not  to  permit  or  oonunit 
waste  thereto:  yet  the  defendant  did  not  nor  would  manage 
and  use  the  said  tenements  in  a  tenant-like  and  proper 
manner,  but,  on  the  contrary  thereof^  wrongfully  and  un- 
justly suffered  and  permitted  the  said  messuage,  dwelling- 
house,  &c.  to  become,  be,  and  remain,  and  the  same  still 
are,  waste,  ruinous,  and  in  great  decay,  for  want  of  tenant- 
able  and  necessary  repairs,  and  for  want  of  being  managed 
in  a  tenant-like  and  i)roper  manner. 

Demurrer  to  so  much  of  the  declaration  as  charges  that 
the  defendant  did  permit  waste,  and  the  grievances  therdn 
mentioned  which  were  and  are  }X3rmissiye  waste. — Joinder 
in  demurrer. 

The  point  stated  for  argument  by  the  defendant  was, 
that  under  the  demise  as  stated  in  the  declaration,  the  de- 
fendant was  not  by  law  liable  for  permissive  waste. 

t/.  IVtt  Taylor  was  heard  in  sui)port  of  the  demurrer,  in 
last  Michachnas  Vacation  (Nov.  28). — This  declaration 
discloses  nothing  from  which  it  can  be  inferred  that  the  de- 
fendant had  any  greater  interest  in  the  demised  premises 
than  that  of  a  tenant  at  will.  It  states  nothing  more  than 
the  simple  relation  of  landlord  and  tenant;  no  i)eriod  for 
the  duration  of  the  tenancy  is  stated ;  no  rent  is  mentioned, 
and  none  is  alleged  to  have  been  paid.  And  if  the  state- 
ment be  defective  or  ambiguous,  that  construction  is  to  be 
adopted  which  is  most  unfavourable  to  the  party  pleading: 
Stephen  on  Pleading,  415, 452.  [He  referred,  on  this  pointy 
to  the  2nd  section  of  the  Statute  of  Frauds,  29  Car.  2, 
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1 3,  and  to  Riehardson  v.  Gifford  (a).]     Now  no  action         1847. 

for  permissive  waste  wiU  lie  against  a  mere  tenant  at  wilL      „ 

Torriofio  v.  Ycung  (h)  is  an  authority  that  it  cannot  be  ». 

maintained  even  against  a  tenant  from  year  to  year.     At 

common  law^  no  action  in  the  nature  of  waste  lay  by  land- 

kttd  against  tenant ;  the  right  of  action  is  founded  on  the 

statates  of  Marlebridge  and  Gloucester :  Com.  Dig.  Waste, 

(A  2);  and  these  statutes  dearly  do  not  apply  to  the  case 

ef  a  tenant  at  wilL     Indeed,  it  may  be  doubted  whether 

At  words  of  them  include  permissive  waste  at  alL     There 

0e  some  old  authorities  that  they  do :   see  2  BolL  Abr. 

828;  but  there  are  no  recent  decisions  to  that  effect 

The  case  stood  oyer  until  this  day,  when  the  Court  called 
upon 

BramweU  to  support  the  declaration. — This  is  a  general 
demorrer  to  a  part  of  the  declaration,  on  the  groimd  of  am- 
Ugoity,  and  the  declaration  is  not  to  be  construed  so  unfa- 
toorably  against  the  plaintiff  as  if  it  were  on  special  demur- 
rer: Bemns  v.  Hulme  (c).  [Parker  B. — In  order  to  support 
it,  you  must  make  out  that  every  tenant  is  liable  for  per- 
nuadve  waste ;  but  the  statute  of  Gloucester  applies  only  to 
toiants  for  life  or  for  years.  Every  all^ation  in  this  de- 
cbration  might  be  satisfied  by  the  defendant's  being  a 
tenant  at  will,  in  the  strict  sense  of  the  term.  Aldersan, 
B.— In  truth,  this  is  in  the  nature  of  a  special  demurrer ;  it 
•dmits  that  the  words  used  in  the  declaration  are  sufficient 
to  justify  the  action  for  commissive  waste,  but  says  they 
ue  not  sufficient  to  sustidn  an  action  for  permissive  waste.] 
The  declaration  may  consist  with  a  tenancy  at  will ;  and  if 
Ae  defendant  says,  that  for  this  ambiguity  it  ought  to  be 
lead  most  favourably  for  him,  he  ought  to  have  demurred 
ipedally :  1  Chit.  Plead.  260.  This  is,  in  truth,  a  general 
demmrer  for  ambiguity.     On  general  demurrer,  or  after 

(a)  1  Ad.  &  £.  52.        {b)  6  C.  &  P.  8.        (c)  15  M.  &  W.  07. 
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sj^^j^  pleading  over,  the  pleading  is  to  be  construed  in  tha 
Harnbtt  sense  which  will  require  an  answer:  Bevins  v.  Htdmt 
Maitland.  Stead  v.  Payer  {a).  In  order,  therefore,  to  support  thi 
declaration,  it  must  be  taken  that  the  defendant  is  tenan 
from  year  to  year,  if  the  words  are  capable  of  that  con 
struction.  Now  the  statement  in  the  declaration  is  nol 
properly  a  description  of  a  tenancy  at  wilL  But,  fm^ 
ther,  assuming  that  it  must  be  taken  to  be  such,  it  is  nol 
open  to  the  defendant  to  say,  on  these  pleadings,  that  az 
action  for  permissive  waste  will  not  lie ;  for,  by  demurring 
to  the  declaration,  which  states  that  it  became  and  w« 
the  duty  of  the  defendant  to  manage  the  tenements  in  i 
proper  and  tenant-like  manner,  and  not  to  permit  waste 
the  defendant  has  admitted  the  existence  of  such  a  tenancy 
as  entailed  upon  him  that  obligation.  The  proper  mode  o 
raising  the  question  was  by  traversing  the  holding  as  tenan 
on  the  terms  alleged.  As  the  allegation  stands,  it  is  merely 
an  inartificial  statement  of  a  holding  on  those  terms :  HaHOx 
fax  V.  Chambers  (b).  [ParA^,  B. — It  is  not  an  allegatio] 
of  a  holding  on  those  terms,  but  a  general  allegation  tha 
he  held  as  tenant,  and  that  by  reason  thereof  it  becam* 
his  duty  not  to  permit  waste.  Piatt,  B. — It  is  a  conclusioi 
of  law  from  the  allegation  of  a  tenancy.]  Thirdly,  an  ac 
tion  for  permissive  waste  will  lie  against  a  tenant  from  yea 
to  year,  who  is  a  tenant  for  years  within  the  meaninj 
of  the  statute  of  Gloucester:  2  Inst  145;  Co.  Litt.  56 
57.  a,  n.  (1);  Countess  of  Shrewsbury's  Case{c);  and  th 
statute  extends  to  every  kind  of  waste,  permissive  as  wel 
as  conmiissive.  There  are  some  cases  which  appear  t 
be  to  the  contrary,  but  which,  when  examined,  are  not  sc 
In  Gibson  v.  Wells  {d)y  the  defendant  was  no  more  thai 
tenant  at  wilL     In  Hertie  v.  Benbow  {e\  the  acts  all^e< 


(o)  1  C.  B.  782.  (J)  1  N.  R.  290. 

\h)  4  M.  &  W.  662.  (e)  4  Taunt.  764. 


(c)  5  Rep.  13  b. 
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amoDoted  to  mere  non-repair,  which  is  not  equivalent  to 
permifisiye  waste ;  and  the  same  observation  applies  to  Jtmes      „ 

Maitland. 

/  P.  Taylor,  in  reply. — This  is  not  matter  of  form,  but 
of  substanoe ;  and  if  so,  it  is  properly  raised  by  general 
demurrer.  It  would  be  perfectly  consistent  with  this  de- 
daration,  that  the  defendant  was  tenant  for  two  days  only, 
one  before  and  one  after  the  marriage  of  the  plaintiffs. 
Tbe  defendant  is  not  said  to  be  possessed  for  any  term ;  a 
taauy  merely  is  stated,  which  the  Court  cannot  infer  to  be 
107  more  than  a  tenancy  at  will :  Boe  v.  Lees  (£),  Richard^ 
un  v.  Langridge  (c).  Doe  d.  Hull  v.  Wood{d).  This  is  not 
ambiguity,  but  mtuffijciency  of  statement,  which  is  a  sub- 
stantial defect  in  the  pleading. 

Secondly,  a  tenant  yrom  year  to  year  is  not  liable  for  per- 
nusQve  waste.  The  statutes  of  Marlebridge  and  Glouces- 
ter have  no  application  to  permissive  waste ;  the  words  of 
tbe  fonner  are  **  qui  facient  vastum ;"  and  the  latter  intro- 
duces no  new  action  for  waste.  The  cases,  too,  all  go  on 
tlie  distinction  between  commissive  and  permissive  waste: 
Bce  Co.  Litt  57.  a,  n.  (1);  Gibson  v.  Wells,  Heme  v.  Ben" 
iow,  Jones  v.  HiU,  Torriano  v.  Young,  Martin  v.  GiUiam  (e). 
[Parke,  B. — Then  do  you  say  that  the  liability  for  permis- 
■ve  waste  is  confined  to  tenants  by  the  curtesy  and  tenants 
in  dower?  because  there  is  nothing  that  makes  a  tenant  for 
life  Bable  for  permissive  waste  but  the  statute  of  Glouces- 
ter. Your  argument  is  against  the  authorities  in  2  Inst. 
145,  and  2  Boll.  Abr.  828.  But  upon  the  other  point  we 
tte  with  you.] 

Parke,  B. — The  difficulty  is  to  call  this  an  ambiguous 


(a)  7  Taunt.  392 ;  1  Moore,  100.        {d)  14  M.  &  W.  682. 
(h)  2  W.  Bla.  1172.  (e)  7  Ad.  &  E.  640. 

(0  4  Taunt.  128. 


262  CASES  IN  THE  EXCHEQUEB^ 

1847*        statement;  it  is  a  defective  statements    Supposing  an  actioi 
II^»/i      ^®^  brought  under  the  authority  of  the  case  of  Azhby  ^ 
V.  White  (a),  would  it  be  sufficient  merely  to  say  that  the  plain 

tiff  was  ^ffnan/ of  lands  of  the  value  of  forty  shillings  a  year 
The  truth  is,  therefore,  that  it  is  not  an  ambiguous  state 
menty  but  no  statement  at  all  of  one  fact  which  is  necessaij 
to  render  the  defendant  liable,  because  it  is  dear  that  if  h 
be  tenant  at  will  only,  he  is  not  liable. 

As  to  the  question,  whether  the  action  for  permian?! 
waste  lies  against  a  tenant  for  years,  all  the  authorities  an 
collected  in  the  notes  to  Greene  y.  Cb&,  in  2  Saond.  252 
where  it  is  stated  as  dear  law,  that  at  common  law  the  actaa 
only  lay  against  tenant  by  the  curtesy,  tenant  in  dower,  a 
guardian,- but  that  by  the  statute  of  Gloucester,  6  Edw.  1 
c.  5,  the  action  is  given  against  lessee  for  life  or  years,  o 
tenant  pur  auter  vie,  or  against  the  assignee  of  tenant  fo 
life  or  years  for  waste  done  after  the  assignment.  Tb 
same  authorities  are  referred  to  in  VoL  1,  p.  323  b,  where 
however,  it  is  said  that  the  point  cannot  yet  be  conaiderei 
as  absolutely  settled  (&).  We  arc  all  of  opinion,  howevei 
that  this  declaration  is  defective  on  general  demurrer,  fii 
not  bringing  the  case  within  the  dass  of  persons  who  ar 
liable  for  permissive  waste,  for  want  of  an  averment  that  th 
defendant  was  tenant  for  life  or  years,  it  being  agreed  oi 
all  hands  that  a  tenant  at  vnll  is  not  liable  for  permiseiv 
waste.  On  this  ground  there  will  be  judgment  for  the  dc 
fendant,  without  saying  anything  upon  the  other  point. 

Alderson,  B.,  II0I4FE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant 

(a)  1  Salk.  19 ;  2  Lord  Raym.         {li)  See  also  Vol.  2,  p.  252 1 
938.  n.  \b). 
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Bees  v.  Fbancis  Waters  and  Two  Others.  JanAl. 

A  RULE  had  been  obtained  for  setting  dside  the  award  ^^  ^cdon  of 

of  an  arbitrator  in  this  case.     The  action  was  in  trespass^  brought  in  the 

with  a  plea  of  not  guilty  by  statute,   and  was  brought  chequer  by  a 

for  trespasses  alleged  to  have  been   committed  in  taking  Sjj^*??^^* 

the  plaintiff's  goods,  on  the  31st  March,  1846,  by  way  of  *»*•»  and  aU 

^stress  for  a  year's  rent  alleged  to  be  due  on  the  25th  ference  between 

Miidi,  1846 ;  and  it  stood  in  the  paper  of  causes  for  trial  at  weiTrlfe^i^b; 

tfce  last  summer  assizes  for  Gloucestershire.     Replevin  had  °''*^  ^^  *"" 

^  priua  to  an  ar- 

ibo  been  brought  in  the  coimty  court  by  the  pljuntifF  bitrator,  a  ver- 

against  Waters  only,  for  the  same  distress.     The  proceed-  b««n  takra  for 

ings  consisted  of  the  usual  bond  for  a  return  of  the  goods,  ^^  b**^^he 

pieoept  to  replevy,  and  sununons,  with  delivery  of  the  likeorder,made 

goods  accordingly  by  the  bailiff  to  the  deputy  replevin-  time,  an  action 

derk  for  the  county,  on  the  part  of  the  plaintiff.     The  SJo'IIghtln  the 

defendants  having  proceeded  to  sell  the  plaintiff's  goods,  S^'^PL 

viueen  s  jjencny 

notwithstanding  the  replevin  of  them  in  the  county  court,  by  the  same 

tbat  suit  was  abandoned,  and  the  action  of  trespass  was  one  only  of  the 

brought  and  referred  as  above.     An  action  of  replevin  in  ^^J^^j^rg. 

the  Court  of  Queen's  Bench  had  been  also  brought  by  the  ^^"^^  ^  *^« 

I  ,    ,  ,  -r^  •  o  ^  game  arbitrator. 

paintiff  agfunst  the  defendant  Francis  Waters  only,  for  The  main  ques- 

tion  agitated 
on  botii  sides 
was,  whether  or 
>ot  die  plaintiff  had,  in  1842,  become  tenant  to  that  party  who  was  defendant  in  both  actions. 
Ko  other  tenancy  was  erer  set  up,  or  brought  into  question  before  the  arbitrator.  The 
''Gference  of  the  replerin  suit  was  first  proceeded  in,  and  the  evidence  taken  in  it  was,  by  con- 
Katf  read  orer  as  evidence  in  the  action  of  trespass.  The  arbitrator  awarded  in  the  action  of 
i^plevio,  that  the  plaintiff  had  good  cause  of  action  against  the  defendant,  and  was  entitled  to  a 
vvdict  In  the  action  of  trespass  he  awarded  nothing  as  to  the  costs  of  the  action  of  replevin, 
or  whether  at  the  date  of  the  order  of  reference  of  either  action  a  tenancy  of  the  plaintiff  to  the 
pirty,  who  was  defendant  in  both  actions,  existed : — Heldf  that  the  award  was  good,  these 
^iden,  if  in  difference,  not  having  been  brought  before  the  arbitrator  at  the  hearings. 

Tlie  arbitrator  had  the  power  of  a  judge  at  nisi  prius.  He  did  not  award  execution,  but 
onlered  the  damages  and  costs  to  be  paid  at  a  stated  time  and  place.  That  part  of  the  award 
^iilield  void  pro  tanto,  as  surplusage. 

The  plaintiff  had  replevied  in  the  county  court,  but  on  the  sale  by  the  three  defendants  of  the 
loodi  replevied,  dropped  that  suit,  and  brought  the  action  of  trespass  against  them  : — Held, 
^  tt  the  proceeding  in  the  county  court  was  not  brought  before  the  arbitrator,  his  award 
^  good,  though  he  had  not  awarded  on  it. 

Wh^her,  on  a  reference  of  a  cause  and  "  all  matters  in  difference  between  the  said  parties,'' 
^  being  A.,  on  the  one  part,  and  B.,  C,  and  D.,  on  the  other,  an  arbitrator  must  award  on 
^  cuae  ind  matter  of  difference  pending  between  A.  and  B.  only,  qu€tre. 
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1847.  taking  goods  in  April,  1845,  by  way  of  distress  for  thrw 
years'  rent  alleged  to  be  due  to  the  latter  on  the  25th  Mard 
1845.  The  avowry  was  for  the  rent,  with  the  single  plci 
in  bar  non  tenuit,  and  the  case  stood  for  trial  at  the  same 
assizes.  The  defendants  in  the  action  of  trespass  con- 
sented to  a  verdict  for  the  plaintiff  for  the  damages  in  the 
declaration,  and  40s,  costs,  subject  to  the  award  of  an 
arbitrator,  to  whom  ^^the  said  cause  and  all  matters  in 
difference  between  the  said  parties'*  were  referred,  by  ordei 
of  nisi  prius,  ^^to  order  and  determine  what  he  shouk 
think  fit  to  be  done  by  them  respecting  the  matters  ii 
dispute."  The  costs  of  the  cause  were  to  abide  the  event 
and  determination  of  the  award,  and  the  costs  of  the  re- 
ference and  award  were  to  be  in  the  discretion  of  tb( 
arbitrator,  who  was  to  have  all  the  powers  of  a  judge  al 
nisi  prius.  The  action  of  replevin  brought  in  the  Coorl 
of  Queen's  Bench  between  the  plaintiff  and  the  defendant 
Waters  only,  was  also  referred  at  the  same  time  to  tb( 
same  arbitrator,  but  by  a  separate  order  of  reference.  Al 
the  hearings  before  him,  this  action  of  replevin  was  firet 
proceeded  with.  The  attorney  for  the  avowant  stated  thai 
he  should  prove  a  tenancy  of  the  plaintiff  to  his  client 
Francis  Waters,  beginning  at  Lady-day,  1842,  and  callec 
witnesses  accordingly,  but  never  alleged  or  proved  anj 
other  tenancy  whatever  between  the  plaintiff  and  defendant 
The  plaintiff  denied  his  tenancy  to  the  defendant  Frandi 
Waters,  and  set  up  a  tenancy  and  payment  of  rent  to  hi 
brother  William  Waters.  No  award  in  that  action  was  set 
forth  in  terms  in  the  plaintiff's  affidavits  against  this  rule, 
but  it  was  sworn  that  the  arbitrator  awarded  in  that  action 
that  the  plaintiff  had  good  cause  of  action  against  the  defen- 
dant Francis  Waters,  and  was  entitled  to  a  verdict;  thus  in 
fact  disaffirming  the  existence  of  any  tenancy  of  the  plaintifl 
to  him,  prior  to  the  distress  for  the  rent  alleged  to  be  due  to 
the  defendant  on  the  25th  March,  1845.  The  order  of  re- 
ference of  the  action  of  trespass  was  next  brought  before 
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the  arbitrator,  and  the  plaintiff  offered  in  evidence  the  pro-  1847. 
ceedings  in  the  replevin  suit  in  the  Court  of  Queen's 
Bench,  in  order  to  shew  the  three  defendants  to  be  tres- 
passers at  all  events,  the  plaintiff  having  been  found  by 
the  arbitrator  not  to  be  tenant  to  the  defendant  Francis 
Waters.  The  defendant  resisted  their  being  received  in 
eyidence.  No  evidence  was  given  of  the  costs  in  the  re- 
pierin  soit  in  the  Queen's  Bench,  and  the  main  question 
brought  before  the  arbitrator  on  this  hearing  was,  whether 
the  pimntiff  had  become  tenant  to  the  defendant  Francis 
Waters,  in  March  1842.  On  that  head  no  witnesses  were 
examined  for  the  defendants,  but  both  parties  agreed  that 
die  evidence  given  on  the  former  reference,  which  included 
that  of  the  defendant  Francis  Waters  himself,  should  be 
taken  into  consideration  hj  the  arbitrator,  as  if  it  had 
been  again  given  in  the  action  of  trespass.  It  was  never 
alleged  for  the  three  defendants  that  the  plaintiff  became 
tenant  to  the  defendant,  Francis  Waters,  at  any  other 
time  than  in  March  1842,  nor  was  the  arbitrator  ever  re- 
^mred  to  state  or  find  whether,  at  the  date  of  the  order 
of  reference  in  the  action  of  trespass,  a  tenancy  in  fact 
existed  between  the  plaintiff  and  the  defendant  Francis 
Waters.  The  arbitrator  awarded  in  the  action  of  trespass, 
that  the  plaintiff  had  good  cause  of  action  against  the  de- 
fendants in  the  said  cause,  and  was  entitled  to  a  verdict 
therein,  and  awarded  the  damages  to  be  paid  by  the  said 
defendants  to  the  said  plaintiff  in  that  action  at  the  sum 
of  £70,  and  ordered  the  damages  given  by  the  said  verdict, 
BQbject  to  the  award,  to  be  altered  and  reduced  accord- 
ingly to  the  said  sum  of  £70;  and  also  that  the  three 
defendants  should  pay  that  sum  on  the  20th  October,  1846, 
together  with  the  costs  of  the  action,  and  also  of  the  re- 
ference and  award.  The  award  then  recited,  that  whereas 
^  trespasses  complained  of  in  the  declaration  in  the  action 
were  conmiitted  by  the  defendants  under  a  colour  of  dis- 
tiesB  for  arrears  of  rent  alleged  to  be  due  and  owing  by 
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1847.  and  from  the  plaintiff  to  the  defendant  Waters,  but  which  the 
pkintifF  wholly  denied,  the  arbitrator  awarded  that  no  such 
rent  was  or  is  due  from  the  })laintiff  to  the  defendant  Waters^ 
and  that  the  said  distress  was  levied  upon  the  goods  and  chat- 
tels of  the  said  plaintiff  wrongfully  and  illegally.  The  affida- 
vits in  answer  to  the  rule  stated,  that  the  actions  of  replevin 
and  question  of  tenancy  were  the  matters  in  dispute  between 
the  parties  at  the  time  of  making  the  order  of  reference  and 
the  award,  and  were  distinctly  brought  before  the  arbitra- 
tor, and  submitted  to  him  at  the  hearing  before  him.  Two 
orders  of  reference  had  1)een  drawn  up  at  nisi  prius,  the 
second  applying  to  the  action  of  replevin  in  the  Queen's 
Bench.  The  rule  to  set  aside  the  award  in  the  action  of 
tresjiass  had  been  granted  on  four  grounds: — Ist,  Tbat 
the  arbitrator  had  exceedeil  his  authority  in  awarding  costs 
and  damages  in  the  action  of  trespass  to  be  i)aid  on  the 
day  named ;  2nd,  That  he  had  omitted  to  award  in  respect 
of  the  proceedings  in  replevin  in  the  county  court;  3rd, 
That  he  had  omitted  to  award  whether,  at  the  date  of  the 
onler  of  reference,  a  tenancy  existed  between  the  plaintiff 
and  the  defendant  Francis  Waters;  4th,  That  he  had 
omitted  to  award  as  to  the  action  of  replevin  pending  in 
the  Court  of  Queen's  Bench  between  the  plaintiff  and  the 
defendant  Francis  Waters. 

Talfourdy  Serjt.,  and  Greaves  shewed  cause. — At  the 
hearing  before  the  arbitrator,  it  was  in  fact  agreed  that  the 
arbitration  should  proceed  as  if  there  had  been  one  instead 
of  two  orders  of  reference.  [Aldersony  B. — The  parties 
may  have  agreed  that  the  two  awards,  being  on  the  same 
subject  matter,  should  be  considered  as  one  award.  The 
order  of  reference  should  have  referred  this  action  of  tree- 
pass,  and  all  the  matters  in  difference  between  the  parties, 
except  the  action  of  replevin  in  the  Queen's  Bench,  and 
then  should  have  referred  that  action  to  the  same  arbitrator.] 
The  action  of  replevin  in  the  Queen's  Bench  was  brought 
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for  the  same  canse  of  action,  and  therefore  was  disposed  of 
bj  the  finding  in  this  award  that  no  rent  was  due ;  Jackson  v. 
Yabsky{a)^  Salter  y.  Yates  {h).  But  even  admitting  that^ 
OD  an  order  of  reference  of  matters  in  difference  between 
A^  B.,  and  C,  an  arbitrator  must  award  on  a  matter  in 
ifference  between  A.  and  B.  only,  no  case  like  the  present 
am  be  cited.  The  question  here  is,  what  was  meant  to  be 
referred  to  the  arbitrator.  The  two  actions  were  referred 
It  the  same  time,  and  it  was  not  intended  to  refer  them 
■Dgly  or  separately.  Any  part  of  the  award  which  assumes 
to  reserve  a  power  over  differences  may  be  rejected,  with- 
out m^-alidating  the  rest;  Manser  v.  Heaver  (c).  If  the 
aitntrator  has  exceeded  his  authority  as  to  costs,  that  does 
sot  invalidate  the  award ;  Aitcheson  v.  Cargey  {d).  The 
teoaDcy  of  the  plaintiff  to  the  defendant  Francis  Waters  is 
dnffirmed  by  the  finding  of  the  arbitrator,  that  no  rent 
was  due.    (They  were  then  stopped  by  the  Court.) 

Keatmg,  contriL — The  matter  in  dispute  between  the 
pbBntiff  and  one  of  the  defendants  should  have  been  ad- 
judicated on  specifically  in  this  award.  In  Comyns'  Di- 
gest, Arbitrament  (D.  4),  it  is  stated,  ^^  By  a  submis- 
fiioQ  by  A.  and  B.  of  the  one  i)art,  and  C.  of  the  other, 
(fall  matters  between  them,  an  action  by  A.  alone  against 
C.  is  submitted;  for  it  shall  be  taken  distributively." 
From  1  BolL  Abr.  246,  L  20,  there  cited,  this  appears  to 
have  been  held  on  demurrer,  in  Arnold  v.  Pofe,  Mich. 
9  Car.  1.  In  Watson  on  Awards,  3rd  Edit.  200,  the 
case  of  Winter  v.  White  (e)  is  thus  stated :  ^'  A  cause  in 
which  A.  was  plaintiff  and  B.  defendant  was  referred  by 
order  of  nisi  prius,  and  by  a  subsequent  order  of  reference 
ttother  cause  in  which  A.  was  plaintiff  and  C.  defendant 

(a)  5  B.  &  Aid.  848.  v.  Miller,  G  Bing.  N.  C.  292. 

W  2  M.  &  W.  67.  (e)  2  Moore,  723 ;  1  Brod.  & 

(c)  3  B.  &  Aid.  295.  B.  350. 
(0  2  M.  &  W.  199;  Hobdea 
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1847.  was  Included  in  the  former  reference.  The  terms  of  th( 
reference  were  of  all  matters  in  diflFerence  between  tlu 
parties^  or  any  or  either  of  them^  as  copartners  or  otherwise 
the  costs  of  the  causes  and  of  the  reference  to  abide  the 
event  of  the  award.  The  arbitrator  made  two  awardi^ 
one  in  the  cause  between  A.  and  B.,  and  another  in  the 
cause  between  A.  and  C.^  but  he  did  not  make  any  award 
between  B.  and  C.^  nor  did  he  state  whether  or  not  A 
had  sjaj  joint  cause  of  action  agmnst  B.  and  C.  For  these 
objections,  especially  the  last,  the  Court  set  aside  the 
award."  [Pollack^  C.  B. — This  reference  is  of  all  matt^n 
in  difference  between  the  parties,  viz.  the  parties  named 
and  not  between  those  parties  or  eitlier  of  them.  The  ordei 
of  reference  between  the  parties  means  those  parties  anc 
no  others.]  The  judgment  of  Richardson^  J.,  in  Winter  ▼ 
White {a\  is  material:  "In  cases  where  A  and  B.  hayi 
jointly  entered  into  a  submission  of  arbitration  with  C. 
an  award  for  A.  alone  to  pay  money  to  C.  has  been  ob 
jected  to,  but  was  holden  good  by  the  Court :  AtheUtan  v 
Moon{b)y  Carter  v.  Carter {c).  But  the  authority  whid 
seems  to  me  to  come  nearest  to  the  present  case,  is  ii 
Brook's  Abridgment,  tit  Arbitrament,  pL  44.  Then 
afler  citing  the  Year  Book,  2  B.  3,  18,  (where  it  was  bek 
by  three  justices  in  the  Exchequer  Chamber,  that  if  J.  N 
and  three  others  put  in  award  of  W.  P.,  all  actions  anc 
demands  between  them,  the  arbitrator  has  authority  ti 
decide  all  joint  matters  between  them,  and  ail  severa 
matters  also,)  he  adds,  ^  Yet  it  seems  clear  that  the  arbi 
trator  has  not  authority  to  determine  or  arbitrate  matten 
between  the  three,  for  they  are  one  party  agidnst  th 
fourth;  but  he  may  determine  between  any  one  of  tb 
three  and  the  fourth.'  This  distinction  appears  to  m< 
(Mr.  Justice  Richardson)  to  be  founded  in  reason  an( 
principle ;  for  otherwise  a  different  effect  might  be  givei 

(a)  1  Brod.  &  B.  358.  (6)  Com.  R.  646.  (c)  I  Vem.  259 
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io  the  submififflon,  and  a  contract  let  in  different  from 
that  Into  which  the  parties  by  their  eubmission  entered." 
[AUerson^  B. — You  must  not  take  this  as  equivalent  to 
t  reference  of  one  cause  one  day  and  the  other  on  another ; 
bot  both  causes  were  referred  on  the  same  day,  as  parts 
of  one  reference,  though  by  two  orders.]  The  mere  agree- 
ment to  refer  another  action  cannot  affect  the  arbitrator's 
daty  on  this.  The  order  of  reference  and  award  in  the 
action  of  replevin  in  the  Court  of  Queen's  Bench  should 
kve  been  brought  before  the  Court  in  terms,  and  not  in 
portioDS  only. 

Pollock,  C.  B. — ^I  am  of  opinion  that  we  ought  not  to 
art  aside  this  award.  Four  objections  have  been  taken  to 
it:  first,  that  the  arbitrator  has  exceeded  his  power  In 
oidering  the  costs  to  be  paid  on  a  certain  day,  and  at  a 
oertun  place.  That,  however,  I  consider  to  be  a  matter 
of  mere  surplusage.  The  second  objection  was,  that  the 
iction  or  proceeding  in  the  county  court  has  not  been 
determined  by  the  award.  As  to  this,  and  the  fourth 
objection,  which  was  ejusdem  generis,  viz.  that  the  action 
of  replevin  in  the  Queen's  Bench  has  not  been  determined, 
it  is  enough  to  say,  that  it  clearly  appears  that  there  was 
toother  order  of  reference  of  the  suit  in  the  Queen's  Bench, 
tod  that  the  replevin  suit  in  the  county  court  had  been 
altogether  dropped  by  the  parties.  The  third  and  main 
olyection  was,  that  the  arbitrator  has  not  decided  whether 
a  tenancy  existed  between  the  plaintiff  and  one  of  the 
defendants.  I  am  of  opinion  that  that  matter  was  not  so 
brought  before  the  arbitrator  that  even  its  omission  from 
Ilia  award  would  vitiate  it.  I  am  of  opinion  that  a  re- 
ference of  ''all  matters  in  difference"  does  not  mean  a 
Inference  of  all  possible  matters,  but  of  all  matters  which 
tte  brought  before  the  arbitrator.  And  If  the  parties  omit 
to  aollcit  his  attention  to  a  matter  not  being  one  of  the 
questions  in  the  proceedings  themselves,  no  objection  can 
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1B47.  be  made  to  the  award  for  not  adjudicating  on  it.  I  also 
think  that  a  reference  under  an  order  of  nisi  prius  of  **  all 
matters  in  difference  between  the  said  parties,'^  involYes 
only  matters  in  difference  between  all  and  every  of  those 
parties,  and  does  not  include  matters  in  difference  between 
some  one  or  other,  or  any  of  them.  Nor  do  I  think  that 
any  authority  has  been  cited  which  shews  the  contrazy, 
or  that  it  includes  any  claim  of  any  one  or  more  of  the 
defendants  or  pkdntifis.  In  my  view  of  the  subject^  a 
reference  so  worded  would  not  include  the  parties  on  the 
one  side,  and  any  one  else  on  the  other,  for  such  matter  is 
not  a  matter  in  difference  between  the  plaintiffs  and  de- 
fendants. The  cases  cited  may  all  be  explained  by  the 
particular  language  used  in  the  orders  of  referenoe. 
Where,  as  in  Winter  v.  White,  the  parties  agree  by  thdr 
own  act,  e.  g.  by  bonds,  which  may  be  joint  and  several^ 
the  doctrine  of  the  three  judges,  which  is  there  pushed  to 
an  extreme,  may  be  supported;  but  where,  in  orders  of 
reference  at  nisi  prius,  it  has  been  sought  that  a  separate 
award,  in  a  matter  not  affecting  all  and  every  of  the  partiefl^ 
shall  be  made,  the  words  "  or  any  or  either  of  them'*  have 
always  been  introduced;  and  in  the  absence  of  those  words^ 
I  think  the  order  of  reference  in  this  case  did  not  cover 
matters  in  difference  between  the  plaintiff  and  only  one  or 
more  of  the  defendants.  The  inconvenience  of  a  contrary 
doctrine  would  be  very  great,  as  the  arbitrator  might  go 
on  to  an  award  in  a  suit  in  which  some  one  or  more  of  the 
parties  to  the  order  of  reference  had  no  interest  at  aH 
However,  I  entirely  agree  that  the  award  ought  not  to 
be  set  aside ;  because,  under  the  particular  circumstancefl^ 
the  replevin  suit  must  be  conddered  as  excluded,  by  the 
manner  in  which  the  parties  proceeded  before  the  aibt- 
trator. 

Parke,  B. — I  agree  with  the  Lord  Chief  Baron,  that 
this  rule  must  be  dischaiged.    As  to  the  first  objection 
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two  answers  have  been  given, — ^first,  that  the  arbitrator  had 
all  the  powers  of  a  judge,  and  might  have  awarded  execu- 
tioo;  but  he  has  not  executed  that  authority;  secondly,  that 
tbe  award,  as  to  the  payment  of  the  costs,  is  merely  void : 
vd  I  agree  with  that  answer.  The  next  question  is,  as  to  the 
proceedings  in  the  county  court ;  and  I  think  the  arbitrator 
OQght  to  have  made  his  award  upon  that  matter,  if  brought 
before  him.  But  I  do  not  agree  with  the  Lord  Chief  Baron 
tt  to  there  being  any  difference  between  the  act  of  a  court 
indihat  of  parties  in  referring  matters  in  difference.   Many 
intiioiities  shew  that  '^between  the  parties"  means  be* 
tween  the  parties  "or  any  of  them."     At  all  events,  with- 
out looking  at  the  authorities,  I  should  have  been  disposed  to 
flay,  that  if  the  proceedings  in  the  county  court  had  been  a 
^matter  in  difference"  in  the  sense  required,  the  arbitrator 
flhoold  have  decided  it.     But  looking  at  the  facts  which 
oocnrred  at  the  hearing,  it  is  perfectly  clear  that  such  was 
not  the  case.     No  evidence  of  the  costs  in  that  case  was 
given,  and  the  reasonable  conclusion  is,  that  that  matter  was 
not  brought  forward  as  a  matter  of  difference  between  the 
parties.  The  principal  doubt  I  have  had  is,  whether,  in  con- 
fleqnence  of  the  arbitrator's  omitting  to  decide  the  suit  in  the 
Court  of  Queen's  Bench,  the  award  is  bad.     Two  orders  of 
leference  were  improperly  drawn  up  by  the  officer,  and  the 
question  is,  whether  it  was  a  condition  precedent  to  the  vali- 
dity of  this  award,  that  the  action  in  the  Court  of  Queen's 
Bench  should  have  been  disposed  of  by  it     But  when  I  look 
at  the  conduct  of  the  parties  to  this  reference,  there  is  ample 
evidence  to  show  that  they  meant  that  action  to  be  disposed 
of  by  the  other  award*     That  matter  was  first  gone  into, 
and  then,  when  the  next  case  came  on,  the  evidence  was 
lead.  There  is  enough  to  show  that,  supposing  the  arbitrator 
waa  bound  to  decide  that  action  in  this  award,  the  parties 
Ittve  by  their  conduct  done  away  with  that  necessity. 

Aldebson,  B. — I  am  of  the  same  opinion.    The  award  of 
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IS47.  costs  IB  clearly  surplusage  pro  tanto.  The  second  and  third 
points  were  never  specificallj  brought  before  the  arbitrator. 
As  to  the  last  pointy  I  am  not  prepared  to  say  that  the 
action  of  replevin  in  the  Court  of  Queen's  Bench  was  not  a 
matter  in  difference,  but  as  the  parties  by  their  conduct  at 
the  reference  have  waived  the  point,  they  cannot  now  take 
the  objection. 

Platt,  B. — That  part  of  the  award  which  r^ards  the 
costs  is  merely  excess.  With  regard  to  the  two  next  points,  I 
was  a  good  deal  impressed  by  Mr.  Greaves's  argument.  This 
order  of  reference  is  merely  by  the  agreement  of  the  parties 
and  you  must  therefore  look  to  their  conduct  before  the 
arbitrators.  Now  that  conduct  seems  to  me  to  dispose  of  aD 
the  other  objections  raised  against  this  award.  No  distinct 
claim  was  set  up  as  to  the  replevin  in  the  coimty  courts 
whilst,  with  regard  to  the  tenancy,  no  one  can  shut  his  eyes 
to  the  fact  that  the  issue  in  the  replevin  suit  must  dedde 
it,  for  it  goes  to  the  very  root  of  that  action.  Unless  the 
arbitrator  was  called  on  to  decide  that  question  as  a  se- 
parate matter  in  difference,  he  could  hardly  be  said  to  be 
boimd  to  decide  it.  With  regard  to  the  last  question,  it  is 
idle  to  say  that  the  conduct  of  the  parties  did  not  take 
away  from  the  arbitrator  the  obligation  of  deciding  the 
question  involved  in  it.  If  five  or  six  matters  more  were 
brought  before  him,  of  which  some  were  withdrawn,  he 
would  not  be  bound  to  decide  the  latter. 

Bule  discharged  (a). 

(a)  See  Siane  v.  Phittips,  4  4  Tyr.  926;  AUcheton  v.  Oiry^, 

Bing.  N.  C.  37;  Bird  v.  Choper,  2  Bing.  200;  Hayward  v.  PkU- 

4  D.  P.  C.  128;   Dibbm  v.  An-  lips,  6  Ad.  &  E.  119. 
glesea  (Marquis),  10  Bmg.  568; 
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f. 


Smith  v.  Temperlet. 

Jan.  13. 

ARREN  had  obtdned  a  rule,  callmg  on  the  plsdntlff  ThepUintiff 
to  shew  cause  why  he  should  not  return  to  the  defendant  ^nt  for  goals" 
tie  monies  paid  bj  him  under  an  execution  against  him,  !5'^*"d  fifia  ^'^" 
with  costs,  and  why  a  suggestion  should  not  be  entered  on  affidavit  of  debt 
tlieiecord^  under  5  &  6  Vict,  c  122,  s.  19(a),  the  bank-  against  Mm, 

under  5  &  6 

Vict.  c.  122, 

fior  1141. 18#.  bd.    A  sammons  issued  against  the  defendant  under  that  act,  but,  on  his  making 

aftdsfi  that  he  beliered  he  had  a  good  defence  to  the  demand,  was  dismissed  by  the  commis- 

■SKr.  Hie  defendant  then  pleaded  a  set-off,  and  at  the  trial  at  the  assizes  proved  it  to  the  amount 

tiS9i.  &t.   Verdict  for  plaintiff  for  £74,     The  judge  granted  a  certificate  for  speedy  execution, 

ad  on  the  7th  of  August  the  pUintiff  signed  judgment,  taxed  costs,  and  issued  execution.     On 

fte  21st  of  November  a  rule  was  granted  under  5  &  C  Vict.  c.  122,  s.  19,  for  entering  a  sugges- 

fioB  OQ  the  record,  and  for  compelling  the  plaintiff  to  return  to  the  defendant  the  monies  paid 

bf  bim  under  the  execution,  wiUi  costs ;  the  ground  being,  that  the  plaintiff  had  no  reasonable 

Of  probable  cause  for  making  the  affidavit  of  debt  in  bankruptcy: — Heldy  per  Curiam,  that  the 

■otioD  was  made  too  late;  and  by  three  Barons,  (Parke,  B.,  hsesitante,)  that  in  cases  where 

ifeedy  execution  is  granted  m  vacation,  under  1  WUl.  4,  c.  7,  and  executed  before  term,  the 

Mendaiit  must  apply  within  the  first  four  days  of  the  ensuing  term,  and,  in  other  cases,  before 

jadgment  has  been  signed  and  execution  issueid. — Qiuere,  whether,  under  5  &  6  Vict.  c.  122,  the 

piimtiff  had  reasonable  or  probable  cause  for  making  an  affidavit  of  debt  in  bankruptcy  to  the 

fill  tmonnt  of  the  defendant's  original  debt  to  him  ? 


(a)  Thai  section  enacts,  that, 
in  eyeiy  action  brought  after 
the  eommencement  of  this  act 
[11th  Nov.  18i2],   wherein  any 
inch  [see  sect,  11]  creditor  is 
plamtiir,    and    any  such    [see 
Kct.  11]   trader    is    defendant, 
lad  wherein  the  plaintiff  sliall 
not  recorer  the  amount  of  the 
mm  for  which  he  shall  have 
filed  an  affidarit  of  debt  under 
the  provinons  of  this  act,  such 
defendant   shall  be  entitled  to 
eoito  of  suit,  to  be  taxed  accord- 
ing to  the  custom  of  the  Court 
in  which  such  action  is  brought, 
^pon  motion    to    be   made    in 
Coart  for   that    purpose,    and 
vpoQ  hearing    the    parties    by 
affidavit,   that  the   plaintiff  in 
SQch  action  had  not  any  reason- 
ble  or  probable  cause  for  mak- 


ing such  affidavit  of  debt  in  such 
amount  as  aforesaid,  and  pro- 
vided such  Court  shall  there- 
upon, by  a  rule  or  order  of  the 
same  court,  direct  that  such 
costs  sliall  be  allowed  to  the  de- 
fendant; and  the  plaintiff  shall, 
upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled 
fi*om  taking  out  any  execution 
for  the  sum  recovered  in  any 
such  action,  unless  tlic  sum 
shall  exceed,  and  then  in  such 
sum  only  as  the  same  shall  ex^ 
ceed,  the  amount  of  the  taxed 
costs  of  the  defendant  in  such 
action ;  and  in  case  the  sum 
recovered  in  any  such  action 
shall  be  less  than  the  amount 
of  the  costs  of  the  defendant,  to 
be  taxed  as  aforesaid,  that 
then  the  defendant  shall  be  en- 
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1847.        ruptcy  law  amendment  act,  and  why  the  judgment  should 
Smith        ^^^  ^  amended.    It  appeared,  from  the  affidavits  produced 

^     ^'  in  support  of  the  rule,  that  the  action  was  for  butcher's 

Tbmpkrlit.  . 

meat  supplied  by  the  plaintiff  to  the  defendant.     The  par- 
ticulars of  demand  claimed  10321  4^.  8^.     Before  plea, 
the  plaintiff  served  the  defendant  with  a  summons  in  the 
form  No.  3  given  by  the  schedule  of  5  &  6  Vict,  c  122, 
claiming  104:L  ISs.  5cL     On  the  defendant's  appearance  be- 
fore the  commissioner  in  bankruptcy,  he  made  an  affida- 
vit (imder  sect  12)  that  he  verily  believed  he  had  a  good 
defence  to  the  claim;   and  the  summons  was  thereupon 
dismissed.     The  defendant  then  pleaded  a  set-off  for  cows 
sold  to  the  plaintiff.  At  the  trial,  at  the  Surrey  Assizes,  on  the 
5th  August,  1846,  the  plea  was  supported  by  proof,  and  the 
plaintiff  had  a  verdict  for  £74.    A  certificate  for  immediate 
execution  having  been  granted  by  the  Judge,  imder  1  WiH 
4,  c.  7,  s.  2,  judgment  was  signed  and  execution  issued  on 
the  7th  of  August,  and  the  damages  and  taxed  costs  were 
then  paid.     The  rule  had  been  enlarged  to  this  term. 

Lush  (  Chamoch  with  him)  now  shewed  cause. — This  rule 
was  obtained  too  late ;  for  the  defendant  should  either  have 
resisted  the  application  for  immediate  execution  at  nisi  prius, 
or  have  obtained  a  summons  at  chambers  to  stay  the  taxa- 
tion of  costs.  \Parkey  B. — The  »gning  judgment  and 
taxing  costs,  being  the  act  of  the  plaintiff,  cannot  deprive 
the  defendant  of  the  benefit  of  this  motion.]  At  all  events^ 
it  should  have  been  made  within  the  first  four  days  of  last 
Michaelmas  Term,  by  analogy  to  the  time  prescribed  for 
moving  for  new  trials,  in  which  case,  as  well  before  as  since 
1  Will.  4,  c.  7,  whether  execution  be  permitted  to  be 


titled,  after  deducting  the  sum  tion  for  euch  costs  in  like  manner 

of  money  recovered  by  the  plain-  as  a  defendant  may  now  bylaw 

ti£f  in    such    action   from  the  have  execution  for  costs  m  other 

amount  of  his  costs,  so  to  be  taxed  cases, 
as  aforesaid,  to  take  out  execu- 
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speedy,  or  left  to  the  common  course  of  law,  a  defendant,      ^1847. 
whose  cause  is  tried  in  vacation,  and  who  seeks  for  a  new 
trial,  is  bound  to  move  for  it  within  the  first  four  days  of 
tke  ensuing  term.     That  rule  was  rigidly  adhered  to  before 
1  WilL  4,  a  7,   particularly  after  judgment  had  been 
Bgned,  and  costs  taxed.    [Parke,  B.,  assented  (a).]    Again, 
before  that  act  the  rule  was,  that  motions  to  deprive  a 
pbmtiff  of  costs,  by  entering  suggestions  on  the  roll  that 
Reaction  should  have  been  brought  in  a  court  of  requests, 
mint  be  made  within  the  first  four  days  of  the  term  next 
ensnb^  the  vacation  in  which  the  trial  was  had.     That 
rale  was  not  altered  by  1  Will.  4,  c.  7,  s.  4,  as  was  held 
ahflrtly  after  it  passed,  in  BaMeley  v.   Oliver  (b\  a  case 
in  which  a  certificate  for  speedy  execution  had  issued. 
[ArAe,  B. — It  was  also  the  practice  not  to  make  such  a 
motion  after  the  costs  were  taxed.     But  is  there  any  case 
in  which  such  a  motion  has  been  refused,  on  account  of  its 
baTiiig  been  made  after  the  first  four  days  of  the  following 
tenn,  though  judgment  had  not  been  signed  (c)?]     No 
cue  has  been  found  in  which  such  a  motion  has  been  made 
ifter  that  time.     Garratt  v.  Babington  (d)  supports  Bad- 
ddey  v.  OUver.     Godson  v.  Lloyd  (e)  shews  that  the  pro- 
vaoDS  of  1  Will.  4,  c  7,  for  speedy  execution,  are  ex- 
tended to  proceedings  before  the  sheriff^,  under  3  &  4  Will.  4, 
c.  42,  B.  17 ;  so  that  a  motion  for  entering  a  suggestion 
nnder  a  court  of  requests  act  may  be  made  in  term  also 
before  taxation  of  costs,  for  they  form  part  of  the  judg- 
ment to  be  signed.     [PoHocky  C.  B.,  mentioned  Rennie  v. 
Yorstan  (/).]     Calvert  v.  Everard  {g)  shews  that  after  final 
jn^ment  signed  it  is  too  late  to  move  to  enter  a  sugges- 

(«)  See  Watchom  v.  Cooh,  2         (c)  See  Bond  v.  Bailey,  QBoyvL 

H.  &  SeL  348;   and  BUffh  y.  P.O.  808. 
QbAroot,  1  W.  W.  &  H.  315.  {d)  1  Dowl.  &  L.  820. 

(b)  1  C.  &  M.  219;  3  Tyr.  (e)  4  Dowl.  P.  C.  167. 

1^.   See  the  judgment  of  Bt^-         ( /)  8  Dowl.  P.  C.  326. 
I9,  B.  iff)  6  M.  &  Sel.  510. 
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1847.  tion  to  deprive  a  plaintiff  of  costs  under  a  court  of  requee 
act ;  the  reason  being,  that  a  plaintiff  could  not  be  di 
entitled  to  his  costs  under  the  statute  of  Gloucester,  witho 
a  suggestion  being  so  put  on  the  roll  as  to  form  part  of  tl 
judgment.  That  could  not  be  done  after  final  judgme: 
signed.  Hippisley  v.  Layng  {a)  was  a  motion  to  deprive 
plaintiff  of  costs,  by  entering  a  suggestion  under  a  con 
of  requests  act  Bayley^  J.,  there  smd,  ^*  The  cases  • 
Watchom  v.  Cook  (b)  and  Calvert  v.  Everard  do  not  est 
blish  that  a  defendant  is  always  in  time  before  final  jud| 
ment,  but  merely  decided  that  he  was  clearly  too  late  aft 
judgment."  Ununn  y.  King  (c)  also  shews  that  a  motion  1 
deprive  a  plaintiff  of  his  costs,  under  the  Middlesex  count 
courts  act,  must  be  made  before  final  judgment.  This 
a  penal  proceeding  against  the  plaintiff,  and  different  firoi 
the  application  under  43  Greo.  3,  c.  46,  to  deprive  the  plainti 
of  costs,  on  account  of  his  having  recovered  less  than  b 
held  the  defendant  to  bail  for. 

The  Court  here  called  on 

Warren  and  Hugh  SRUy  in  support  of  the  rule. — T^ 
first  question  is,  whether  the  circumstances  of  this  cas 
bring  it  within  5  &  6  Vict.  c.  122,  s.  19.  That  is  a  reme 
dial  provision,  affording  relief  against  the  sweeping  enact 
ments  of  the  act,  and  must  prevail  imless  the  plaintiff  wi 
clearly  entitled  to  proceed  against  the  defendant  in  baoli 
ruptcy.  As  there  were  items  on  both  sides  of  the  accoun* 
the  plaintiff  had  no  reasonable  cause  for  including  in  li 
affidavit  of  debt  29/1  4«.,  the  amount  of  his  debt  to  ib 
defendant,  and  was  only  entitled  to  swear  to  the  balano 
Drontfield  v.  Archer  (rf).  \Aldersony  B. — Suppose  th 
plaintiff  had  only  brought  an  action  for  the  balance,  an 


(a)  4  B.  &  Cr.863.  (<?)  2  Dowl.  P.  C.  593, 

\h)  2  M.  &  Sel.  348.  (J)  3  B.  &  Aid.  5ia 
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been  sued  in  a  cross-action  for  the  subject  matter  of 
set-off,  what  defence  would  he  have  had?]  Then  the  pro- 
oeedings  in  bankruptcy  for  more  than  the  balance  were  ill 
fbonded.  The  word  '^balance"  means  not  the  debt  due  to 
the  plidntiff^  but  the  sum  for  which  a  plaintiff  might  pro- 
perly arrest,  notwithstanding  the  set-off  due  from  him. 
This  proceeding  in  bankruptcy,  therefore,  is  a  different 
cue  from  that  provided  for  by  the  43  Geo.  3,  c.  46,  of 
tnestuig  for  a  larger  sum  than  was  afterwards  proved  to 
be  doe;  for  the  act  of  5  &  6  Vict,  speaks  of  a  plaintiff^s 
iflUmt  of  debt.  [Pollocky  C.  B. — It  was  only  for  the 
pnipoees  of  arrest  that  the  balance  has  been  called  the 
dAt:  for  as  the  defendant  is  not  compelled  to  set  off  a  debt 
doe  to  him  from  the  plaintiff,  the  sum  originally  due  from 
him  to  the  plaintiff  is  the  debt  for  all  other  purposes  soever. 
Alderwn,  B. — Under  sect.  15  of  the  act  (a),  the  defendant 


1847. 


Smith 

V. 
TiMPBRLIT. 


(a)  By  5  &  6  Vict.  c.  122,  s. 
15, "  If  any  such  trader  so  sum- 
moned as  aforesaid  shall,  upon 
Ms  appearance,  sign  an  admis- 
aon  for  part  only  of  such  de- 
land  in  the  form  aforesaid,  [see 
Sclied.  B.,  No.  1],  and  shall  not 
make  a  deposition  in  the  form 
kneinbefore  required,  that  he  be- 
lieres  he  has  a  good  defence  to 
the  residue  of  such  demand,  then 
ud  in  such  case,  if  such  trader, 
M  to  the  sum  so  admitted,  shall 
not,  within  fourteen  days  next 
ifterthe  filing  of  such  admission, 
piy  or  tender  and  offer  to  pay- 
to  such  creditor  the  sum  so  ad- 
Butted,  or  secure  or  compound 
^  the  same  to  the  satisfaction 
of  the  creditor,  and  as  to  the  re- 
adne  of  such  demand  shall  not, 
^thin  fourteen  days  after  per- 
gonal senrice  of  such  summons, 


or  within  such  enlarged  time  as 
may  be  granted  to  him  in  that 
behalf,  pay,  secure,  or  com- 
pound for  the  same  to  the  satis- 
faction of  such  creditor,  or  en- 
ter into  a  bond,  in  such  sum 
and  with  two  sufficient  sureties 
as  such  court  shall  approve  of,  to 
pay  such  sum  as  shall  be  reco- 
vered in  any  action  which  shall 
have  been  brought,  or  shall  there- 
after be  brought,  for  the  recovery 
of  the  same,  together  with  such 
costs  as  shall  be  given  in  such 
action,  every  such  trader  shaU  be 
deemed  to  have  committed  an  act 
of  bankruptcy  on  the  fifteenth 
day  after  service  of  such  sum- 
mons, provided  a  fiat  in  bank- 
ruptcy shall  issue  against  such 
trader  within  two  months  from 
the  filing  of  such  affidavit." 
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1847.  might  say  before  the  bankruptcy  commissioner^  **  I  will  pay 
Smith  the  money  which  is  due>  viz.  so  much ;  and  as  to  the  rest, 
T.1.PWL.T.  I  have  a  setoff."  Or  if  he  refused  to  admit  the  debt,  and 
gave  security,  he  would  go  free  altogether  from  proceeding! 
in  bankruptcy.  Had  such  security  been  given  in  this  case, 
that  might  have  made  it  parallel  to  arresting  him  for  more 
than  was  due.  Parke,  B. — Nothing  shews  the  plaintiflff 
knowledge  of  the  defendant's  counter  claim  on  him  for  cows.] 
In  Ashton  v.  Naull  (a),  Tindaly  C.  J.>  said,  ^^  The  pbuntifl 
must  have  known  that  he  was  indebted  to  the  defendant  in 
the  sum  of  £39.  Under  these  circumstances,  an  arrest  f<M 
the  whole  amount  of  the  claim  which  the  plaintiff  had  on 
the  defendant  must  be  considered  as  without  reasonaUe 
and  probable  cause."  The  Chief  Justice  then  stated  Dront' 
field  V.  Archer.  Robinson  v.  IVhitehead  (Jb)  also  supports 
that  case.  The  analogy  between  this  case  and  that  of 
arresting  without  reasonable  cause  for  more  than  is  due 
on  the  balance  of  accounts,  is  sufficiently  close  to  guide 
the  Court  in  the  present  case.  The  plaintiff  should  have 
given  credit  to  the  defendant  for  29^  5^.,  the  amount  of 
the  set-off,  and  that  would  have  been  a  defence  by  way  oi 
payment  to  any  action  against  him  for  that  sum.  [Aldet' 
son,  B. — The  defendant  asks  us  for  costs,  on  the  ground  oi 
the  plaintiff  having  no  reasonable  ground  for  what  he  Im 
done,  but  my  present  opinion  on  the  schedule  of  5  &  6 
Vict,  c  122,  is,  that  I  should  have  made  an  affidavit  in  the 
form  adopted  by  the  plaintiff,  without  noticing  the  mattei 
of  set-off  (c).]  In  Higginson  v.  Broadhurst  {d)y  the  plain 
tiff,  by  his  particulars,  claimed  a  balance  of  72Z.  Os.  Sd. 
and  filed  an  affidavit  of  debt  for  tliat  sum,  under  5  &  < 
Vict,  c  122.  The  defendant  pleaded  a  set-off,  but  on  a  re 
ference  to  an  arbitrator  abandoned  it.     The  award  was  fo 


(a)  2  Dowl.  P.  C.  727;  on  43         (c)  See  4  Burr.  2134,  2220. 
Geo.  3,  c.  46,  s.  3.  {d)  1  DowL  &  L,  490. 

{b)  C  Dowl.  P.  C.  292. 
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the  plaintiff  for  £25  onlj^  bat  it  was  held  that  the  de-  ^  1847. 
feodant  was  not  entitled  to  costs  under  sect  19.  Parkcy  B.^ 
seems  to  have  intimated,  that  had  not  the  defendant  aban- 
doned his  setr-off,  there  would  have  been  want  of  probable 
ouue,  so  as  to  make  the  result  different.  [Aldersony  B. — 
Unless  70a  could  have  indicted  the  pliuntiff  for  perjury, 
had  he  sworn  to  the  defendant  owing  him  10321  4«.  8|d, 
without  crediting  the  defendant  for  the  set-off  of  29/.  4^., 
be  has  sworn  truly ;  so,  if  the  defendant  had  not  chosen  to 
;kid  a  set-off,  the  plaintiff  might  have  recovered  the  full 
amoimt.] 

The  other  question  is,  whether  this  application,  having 
been  made  within  the  term  next  ensuing  the  trial,  was  in 
time.  Watson  v.  Boyes  (a)  shews  that  it  was.  This  is  a 
light  given  by  a  remedial  statute,  and  may  be  enforced 
within  a  reasonable  time.  The  plaintiff's  position  was  not 
altered  by  the  time  which  elapsed  after  the  fourth  day  of 
the  tenn  and  that  on  which  this  rule  was  obtained.  In 
£fyA  V.  Chadvnck  (i),  the  trial  was  in  vacation,  but  the 
costs  had  not  been  taxed  on  the  fifth  day  of  the  ensuing 
tenn,  on  which  day  a  motion  to  deprive  the  plaintiff  of 
costs  was  made,  and  held  in  time.  [Aldersouy  B. — There 
nothing  was  sought  to  be  undone.  Parke,  B. — The  plain- 
tiff's pomtion  might  not  have  been  altered  for  a  year  after 
the  trial,  but  the  ensuing  term  must  be  the  extreme  limit 
of  tUs  motion.  It  cannot  be  said  that  the  Courts  have  not  a 
discretion  under  this  act,  as  well  as  under  43  Geo.  3,  c  46.] 

P0LLOCK9  C.  B. — The  first  question  is,  what  is  the  true 
construction  of  the  5  &  6  Vict.  c.  122,  on  this  subject.  It  has 
been  said,  that  we  must  consider  this  act  altogether  as  if  we 
were  dealing  with  Lord  EllenborougKs  Act,  43  Geo.  3,  c.46. 
On  this  and  many  other  points  I  have  much  doubt,  and 
confine  my  judgment  to  the  point,  that  the  application  was 

(a)  13  M.  &  W.  635.  {h)  1  W.  W.  &  H.  315. 
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m7.  ^  not  made  in  time.  On  that  ground  only,  this  rale  must  be 
discharged.  Mr.  Hill  admitted,  that  had  this  been  an  ordi- 
nary case  of  a  trial  at  an  assizes,  the  motion  would  haye 
been  too  late  after  the  lapse  of  the  first  four  days  of  the 
following  term,  had  judgment  been  ugned  and  costs  taxed 
in  the  usual  way.  But  the  Judge's  order  for  speedy  execu- 
tion took  it  out  of  that  class  of  cases  which  shew  that 
a  party  unsuccessful  at  a  trial  in  vacation  must  come  to  the 
Court  before  judgment  has  been  signed,  viz.  within  four 
first  days  of  the  next  term.  But  the  spirit  of  that  order 
for  speedy  execution  is  this :  the  Judge  gives  the  plaintiflf 
a  right  to  have  speedy  execution,  not  conclusively,  but  sub- 
ject to  the  defendant's  application  to  the  Court  within  the 
first  four  days  of  the  next  term,  either  for  a  new  trial  or  m 
arrest  of  judgment.  The  execution  in  this  case,  therefore, 
was  not  conclusive  against  being  questioned  by  the  defend- 
ant within  the  time  I  have  mentioned.  Very  shortly  after 
the  trial,  the  defendant  had  distinct  notice,  by  the  plaintiff's 
taxation  of  costs,  that  he  was  taking  steps  against  him,  yet 
the  first  four  days  of  term  were  suffered  to  elapse  witiiout 
making  this  application.  I  agree  with  my  Brother  Alienorit 
suggestion,  that  the  defendant  is  not  to  have  more  time  for 
moving  to  set  aside  the  proceedings,  because  the  Judge's 
order  for  granting  speedy  execution  has  in  fact  dedded  that 
he  shall  have  less  time.  Whetiier  that  order  could  limit  the 
time  for  moving  or  not,  it  could  not  extend  it.  I  think  this 
motion  should  liave  been  made  within  the  first  four  days  of 
last  Michaelmas  Term;  and  were  that  doubtful,  this  de- 
fendant, by  abstaining  from  making  any  application  till  the 
nineteenth  day  of  that  term,  has  entirely  deprived  himself 
of  any  right  to  apply  at  all.  The  right  to  tax  costs  by  the 
practice  of  the  Court,  can  only  be  qualified  according  to  that 
practice. 

Parke,  B. — I  agree  that  the  defendant  ought  to  have 
come  promptly  to  the  Court,  and,  as  that  has  not  been  done, 
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I  am  of  opinion  that  this  rule  should  be  diseharged.  As  1847. 
I  find  no  decision  that  the  motion  should  be  made  within 
the  first  four  days  of  term,  I  hesitate  upon  that  point,  though 
it  may  be  desirable  to  establish  it  a&  a  rule  in  future ;  but 
at  all  events  he  was  too  late  on  the  21st  of  November.  I 
think  it  improper  to  throw  out  suggestions  on  the  construc- 
tion of  the  act,  as  I  have  doubts  upon  it. 

Aldebson,  B. — I  agree  that  this  rule  must  be  discharged. 
I{^  no  opinion  on  the  construction  of  this  act.  On  the 
question  of  the  time  for  moving,  I  think  that  by  the  general 
nle  the  defendant  ought  to  apply  before  judgment  has 
been  signed,  and  costs  taxed.  Here  those  steps  have 
taken  place,  and  execution  has  issued.  That,  however, 
was  in  vacation,  and  the  defendant  could  not  apply  to 
ilk  Court  till  long  after.  But  my  decision  rests  on  this, 
tiiat  the  defendant  did  not  bring  his  case  witiiin  the  spirit 
of  the  act,  as  he  did  not  apply  within  the  first  four  days  of 
Michaelmafl  Term.  By  1  WilL  4,  c  7,  s.  2,  in  the  case  of 
a  certificate  for  speedy  execution,  '^  a  rule  for  judgment  may 
be  given,  costs  taxed,  and  judgment  signed  forthwith,  and 
execution  may  be  issued  forthwith,  or  afterwards,  according 
to  the  terms  of  such  certificate,  on  any  day  in  vacation  or 
term."  Now,  had  this  judgment  been  in  fact  signed  on 
the  fifth  day  of  last  Michaelmas  Term,  the  cases  shew  that 
this  motion  could  not  have  been  made  aft;erwards,  and  this 
case  stands  on  the  same  footing,  viz.  as  if  the  judgment  had 
been  signed  on  the  fifili  day  of  term. 

Piatt,  B. — I  concur  with  my  Brother  Alderson.  A 
inotion  in  arrest  of  judgment  can  only  be  made  before  that 
judgment  is  ^ven,  and  comes  too  late  after  it  has  been 
^ed,  and  the  costs  taxed.  This  motion  must  be  taken  as 
^  made  on  the  fiftJi  day  of  last  term,  and  were  it  success- 
^1  a  defendant  agunst  whom  speedy  execution  has  been 
Snuited,  would  have  greater  advantages  than  if  execution 
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1847.        bad  been  lefl  to  its  common  and  less  expeditious  course. 

Smith  ^  therefore  tbink^  tbat  when  speedy  execution  is  granted, 
^'  such  a  motion  as  this  must  be  made  within  the  first  four 

days  of  the  ensuing  term,  and,  m  other  cases,  before  judg- 
ment signed  and  execution  issued,  which  is  practically  the 
same  result. 

Rule  discharged,  with  costs. 


Jan,  16.  Whitfield  r.  Brand. 

Books  deposit-  1  ROVER  for  books.  Pleas,  first,  not  guilty;  second, 
with  a  book-  °^*  posscssed.  Issucs  thercou.  At  the  trial,  before  PoUockf 
seller,  kept  by    Q  jj    ^t  the  sittings  at  Guildhall  after  last  term,  it  ap- 

him  as  part  '  o  '  r 

of  his  general     pearcd  that  the  plaintiff  was  a  surgeon,  the  author  of  a 

stock  and  sold 

by  him  on  com-  work  Called  ^^  Tight  Lacing  and  its  Consequences;**  and 
wiTia'bank-^*'  the  defendant  the  trade  assignee  of  a  bankrupt  bookseller, 
ruptcy,  pass  to    named  Cunninscham.     The  action  was  brought  to  recover 

his  assignees,  °  ... 

as  being  in  his  damages  for  the  sale  of  a  number  of  copies  of  the  plaintiff's 

order,  or  disl  work,  by  order  of  the  defendant,  after  the  bankruptcy. 

S^pited'o^^^  Cunningham,  before   his  bankruptcy,   had  a  booksdler's 

within  6  Geo.  ghop  in  the  Strand,  and  had  received  from  the  plaintiff 

'The  fact  that  1500  copics  of  his  work,  to  be  sold  by  commission.     These 

a^eed  to^ell  copics  wcrc  placed  by  him  on  his  premises,  among  the  rest 

S*^1l«°  °*^™"  of  his  stock  in  trade,  without  any  distinction  respecting 

mission,  may  '  •'  tr  a 

be  proved  by      them ;  at  his  bankruptcy  he  had  sold  200  copies,  some  over 

oral  evidence  x      v  *■ 

though  the  '  the  Counter  and  some  to  other  booksellers.  A  fiat  in  bank- 
paymerft  have  Hiptcy  issucd  against  Cunningham  on  the  5th  November, 
^writiir**      1846,  and  his  stock  in  trade,  including  the  remaining  copies 

of  the  plaintifi^'s  work,  was  seized  and  sold  by  the  defendant's 

order. 

It  was  shewn  to  be  part  of  a  bookseller  *s  trade  to  sell  books 

by  commission.     The  bankrupt  had  objected  to  the  sale  of 

the  books  by  the  defendant,  saying  they  were  the  plaintiff^s 
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propertj.  The  plaintiff's  counsel  asked  the  bankrupt^ 
fiist,  whether  the  books  were  put  into  his  hands  as  his  own^ 
or  as  the  plaintiff's;  he  said  as  the  plaintiff's.  He  was 
then  asked  whether  he  had  agreed  with  the  pl^tiff  to  sell 
the  work  at  10  per  cent,  commission.  He  said  he  had.  It 
was  then  objected  for  the  defendant,  that  the  terms  of  the 
igreement  between  the  plaintiff  and  defendant  for  the  sale 
of  the  books  were  in  writings  viz.  in  a  letter  from  the 
bankrupt  to  the  plainti£^  which  should  be  produced.  It 
niB  not  produced. 

The  defendant's  counsel  contended,  that  the  books  had 
ken  in  the  ^*  possession,  order,  or  disposition  "  of  the  bank- 
nipt  at  the  time  of  his  bankruptcy,  within  6  Geo.  4,  c.  16, 
&  72,  and  had  accordingly  passed  to  his  assignee,  so  that 
the  plaintiff  ought  to  be  nonsuited.  The  Lord  Chief 
Baitm  declined  to  nonsuit,  but  gave  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict,  if  necessary.  Ver- 
dict for  the  plaintiff. 

Bagley  now  moved  pursuant  to  the  leave  reserved. — The 
first  question  is,  whether  the  parol  evidence  was  properly 
leoeiyed ;  whether  there  appeared  to  be  evidence  in  writ- 
ing of  the  terms  of  dealing  between  plidntiff  and  the  bank- 
nipt  [PoUockj  C.  B. — The  objection  that  the  terms  of  sale 
hid  been  reduced  into  writing,  was  not  taken  imtil  after 
the  bankrupt  had  answered  the  question  now  objected  to. 
The  objection,  therefore,  came  too  late.  The  case  re- 
Kmbles  that  of  a  tenant,  who,  though  holding  under  a 
written  agreement  not  produced,  may  be  asked  whether  he 
is  a  tenant  of  the  premises,  and  what  is  his  rent,  at  least 
before  it  appears  that  a  written  agreement  as  to  the  hold- 
ing was  entered  into  (a)].     Secondly,  when  the  fiat  issued, 

(a)  See  iZop  V.  Hdy  TVinity,  v.  Orij/fUh,  6  Bing.  534.      The 

^ngtkn-iqMm^Hull,  7  B.  &  Cr.  cases  are  considered  in  Tyrwhitt^s 

^1,  as  remarked  on  by  Bayky^  Edition    (6th),  of  Dickenson's 

^1  miSer  V.  Merthyr  TidviU^  1  Quarter  Se8non8,816.  Also^i^^ 

&  &  AdoLdl ;  Trmmd.  Tkomat  v.  Harwood^  2  C.  B.  906. 
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^1847.^  the  bankrupt  had  the  books  in  his  possession  by  the  plain- 
Whitfiblo  tiff's  consent,  and  therefore  at  that  time  was  either  the  re- 
Brajvd.  puted  owner  of  them,  or  had  taken  upon  him  the  sale, 
alteration,  or  disposition  of  them  as  owner^  within  6  Gea  4, 
c.  16,  s.  72,  so  as  to  entitle  his  assignee  to  sell  under  the 
fiat  In  Horn  v.  Baker  (a),  Lord  Ellehborough  said,  "  The 
true  object  of  the  statute  21  Jac  1,  c  19,  ss.  lO,  11(^)> 
was  to  make  the  reputed  ownership  of  goods  and  chattels 
in  the  possession  of  bankrupts  at  the  time  of  their  bank- 
ruptcy,  the  real  ownership  of  such  goods  and  chattels,  and 
to  subject  them  to  all  the  debts  of  the  bankrupt ;  consider- 
ing that  such  reputed  ownership  would  draw  after  it  the 
real  sale,  order,  alteration,  and  disposition  of  the  goods." 
[Parkey  B. — That  case  was  one  respecting  trade  fixtures  of 
bankrupt  distillers,  and  is  different  from  the  present.  At 
the  time  of  Cunningham's  bankruptcy,  these  books  were  in 
his  possession  as  a  factor  for  sale.  Did  the  bankrupt,  having 
a  bare  authority  to  sell,  take  the  ownership  of  the  goods 
with  consent  of  the  actual  proprietor  ?]  Except  in  the 
particular  trades  of  warehousemen  and  &ctors,  who  are 
known  to  sell  goods  wliich  are  not  their  own,  no  person  is 
to  suppose  that  a  trader  is  not  the  owner  of  all  the  goods 
on  his  premises.  These  books  were  in  possession  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  at  all  events  on 
sale  or  return.  [Parkey  B. — He  had  them  not  as  owner,  or 
on  sale  and  return,  but  as  factor.  No  false  colours  are 
held  out,  or  false  credit  obtained,  by  a  trader's  possession  of 
goods  as  factor,  any  more  than  by  his  holding  goods  as 
trustee,  which  goods  so  held  would  not  pass  to  his  as- 
signees (c)].  Lawrencey  J.,  says,  in  Horn  v.  Bakery  **  The 
question  in  these  cases  (as  was  observed  by  Mr.  Justice 
Buttery  in  Walker  v.  Burnett  {d)  ),  is  rather  a  question  of  fact 

(a)  9  East,  215.  (d)  Doug.  317.    This  dictum 

(6)  The  prototype  of  sect.  72  of  Butler y  J.,  was  also  relied  on 

of  the  6  Geo.  4,  c.  16.  by  the  Court  of  C.  P.,  in  1  Bos.  & 

(c)  See  Shaftethury  (Earl)  v.  P.  89. 

RuueUy  1  B.  &  Cr.  666. 
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than  of  law ;  and  therefore  it  seems  more  proper  in  such        ^^7. 

cases  to  leave  it  to  the  jury  to  say  whether,  under  the  cir-    Whitfield 

comstances,  the  bankrupt  had  the  reputed  ownership  of  the       Brand. 

goods  at  the  time,  for  if  the  true  owner  suflfers  a  trader  to 

kye  the  reputed  ownership  of  goods  left  in  his  possession, 

and  he  become  bankrupt,  the  statute  says  that  the  property 

flball  go  to  his  assignees."     [Parke,  B. — Credit  is  rarely  now 

pven  to  a  man  on  the  faith  of  his  possession  of  goods  in  his 

hooae  (a),  but  on  his  character  for  solvency.     Piatt,  B. — 

Hoe  the  bankrupt  was  a  mere  agent  for  sale.     Would  all 

the  goods  sent  to  an  auctioneer's  rooms  for  sale  pass  to  his 

in^ees?] 

Pabke,  B. — No  rule  can  be  granted  in  this  case.  By 
Beet  11  of  21  Jac  1,  a  19,  a  reputed  ownership  was  con- 
Btituted  by  the  bankrupt's  having,  by  consent  of  the 
trae  owner,  the  goods  in  his  possession,  order,  and  dis- 
position. This  enactment  is  incorporated  in  stat.  6  Geo. 
4,  c  16,  8.  72,  which  agrees  with  it  in  other  particu- 
hn,  except  that,  by  the  substituting  or  for  and,  the  present 
enactment  stands  "  possession,  order,  or  disposition."  The 
first  question,  whether  the  oral  evidence  was  properly  re- 
odved,  though  the  terms  of  agreement  between  the  plain- 
tiff and  defendant  had  been  reduced  into  writing,  depends 
on  the  time  when  the  objection  to  its  admissibility  was  taken. 
On  that  subject,  it  is  sufficient  to  say  that  the  Lord  Chief 
Baton's  note  shews  that  it  was  not  taken  till  after  the  wit- 
nen  had  given  the  answers  admitting  that  he  had  books  for 
Bale  as  agent  to  the  plaintiff.  That  was  too  late.  As  to 
the  other  point,  it  is  notoriously  the  practice  of  booksellers 
to  sell  books  received  by  them  to  be  sold  by  them  on  com- 
nnsaon.  That  would  rebut  the  inference  that  the  defend- 
tot  held  these  particular  goods  as  owner.  But  had  there 
been  no  such  evidence,  I  should  not  think  that  these  books 

(a)  See  Lingham  v.  Bigga,  1  Bos.  &  P.  82, 88. 
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1847.        passed  to  the  assignee,  as  it  is  well  known  that  bookseU 

^^^^^^l^^j^j^    act  also  in  the  capacity  of  factors.     It  appears  to  me  tl 

^'  in  this  case,  the  bankrupt  received  the  deposit  of  the  bo 

Brand.         .  .  ^  *^ 

in  question,  not  as  owner,  but  as  factor,  and  as  such 
had  possession,  but  with  authority  to  sell;  and  thai 
enough  to  take  it  out  of  the  statute.     It  was  said,  that  as 
was  not  shewn  by  the  plaintiff  to  have  been  known  to 
world  to  be  such  factor,  the  books  would  pass  to  hb  aa 
nees  in  respect  of  his  reputed  ownership ;  but  that  is 
so ;  for,  if  booksellers  sometimes  act  as  factors,  and  i1 
part  of  their  business  to  sell  books  of  which  they  are 
the  owners,  no  one  had  a  right  to  presume  these  bookf 
be  his  own,  without  inquiring  how  the  case  really  stc 
Besides,  as  to  the  necessity  of  notoriety,  there  was  enoi 
evidence  here  to  shew  that  all  persons  interested  were  ] 
upon  inquiring  whether  the  defendant  held  the  books  as  i 
tor  or  owner.     The  question  of  reputed  ownership  does 
arise  on  these  facts.     In  a  very  early  case  on  the  bankn 
laws.  Mace  v.  Cadett(a),  it  was  held  that  the  stat.  21  Jar 
C.  19,  s.  11,  did  not  extend  to  the  case  of  factors,  who  1 
the  possession  of  other  men's  goods  merely  as  trusteer 
under  a  bare  authority  to  sell  for  the  use  of  their  princ 
^^  The  goods  must  be  such  as  the  party  suffers  the  tnnd 
sell  as  his  own."     A  luminous  exposition,  by  Lord  1 
dale,  of  the  corresponding  Irish  Act,  11  &  12  Geo.  3 
s.  9,  will  be  found  in  Jay  v.  Campbell  {b).     Lord  Ret 
there  says :  "  That  clause  refers  to  chattels  in  the  ^ 
sion  of  the  bankrupt,  ^  in  his  order  and  disi)ositioj 
consent  of  the  true  owner.'   That  means  where  *  the 
sion,  order,  and  disposition'  is  in  a  person  who  is 
owner,  to  whom  they  do  not  properly  belong,  and  wl: 
not  to  have  them,  but  whom  the  owner  permits  unc 
tiously,  as  the  act  supposes,  to  have  such  order  anc 
tion.     The  object  was  to  prevent  deceit  by  a  tra 

(a)  Cowp.  232.  (b)  1  Scho.  &  Lef 
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Ills  visible  possession  of  property  to  which  he  was  not        1847. 
entided ;  but,  in  the  construction  of  the  act,  the  nature    ^^^^^ 
of  the  possession  has  always  been  considered,  and  the  <^* 

words  have  been  construed  to  mean  possession  of  the 
goods  of  another,  with  the  consent  of  the  true  owner. 
Now,  who  was  the  true  owner  of  the  property  afler  the 
death  of  Williams  ?  The  true  owner  was  Thomas,  subject 
to  the  payment  of  the  debts  and  legacies  of  Williams. 
ThoiDas  was  the  acting  executor  and  residuary  legatee, 
tad  the  possession  was,  therefore,  according  to  his  right, 
but  was,  as  against  him,  chai^eable  in  favour  of  creditors 
and  legatees,  the  creditors  having  a  right  to  charge  at  law 
or  in  equity,  the  legatees  in  equity  only.  In  all  those  cases 
in  which  that  clause  in  the  act  has  been  permitted  to  have 
the  effect  of  divesting  the  right  in  the  person  who  had  a 
i%ht  to  the  property,  the  nature  of  the  possession  has 
always  been  considered,  and  whether  it  was  according  to 
n^t"  Here  the  pUdntiff  was  the  owner  of  the  books,  which, 
before  the  bankruptcy,  he  put  into  the  hands  of  the  bank- 
nipt  for  sale.  The  defendant  having  sold  them,  it  was  for 
him  to  divest  that  ownership  of  the  plaintiff,  by  shew- 
ing it  to  have  passed  to  himself  as  assignee,  under  sect.  72 
rf6  Geo.  4,  c.  16.  The  plaintiff  having  begun  by  proving 
his  prior  title,  the  onus  was  on  the  defendant  to  cut  it 
down,  by  proving  the  bankrupt  to  have  been  reputed  owner 
within  the  statute.  But,  as  the  books  were  put  into  the 
bankropt^s  hands  for  sale,  the  case  was  one  of  principal  and 
&ctor.  Besides,  it  was  well  known  in  the  particular  trade, 
dat  goods  are  held  on  commission  for  sale  on  account  of 
th^  owners. 

Platt,  B. — I  am  of  the  same  opinion.  It  is  notorious 
^t  booksellers  carry  on  business  as  factors,  which  excludes 
^  presumption  that  the  books  held  by  the  bankrupt  were 
^i  by  him  as  their  owner.  I  also  think  that  the  fact  of 
^e  by  commission  may  be  proved  by  parol,  though  the 

VOL.  XVL  u  M.  w. 
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1847.        terms  of  it  were  also  stated  in  writing.     It  is  like  giving 
Whitfikld     oral  proof  of  the  fact  of  payment  of  money  quk  rent, 
BrInd.       though  the  tenancy  was  created  by  lease  or  agreement  in 
writing. 

Pollock,  C.  B. — I  am  of  the  same  opinion.  The  evi- 
dence lefb  no  doubt  that  publishers  were  in  the  habit 
of  selling  on  commission,  which  brought  the  case  within 
that  class  of  decisions  (of  which  Mace  v.  CadeB  is  one) 
which  settled  that  bankers,  factors,  brokers,  and  others 
similarly  situated,  are  not  within  that  part  of  the  statutes  cS 
bankruptcy  which  relates  to  reputed  ownership.  That  case 
has  in  all  times  been  upheld.  As  soon  as  it  appears  to  be 
a  branch  of  a  party's  business  to  sell  the  goods  of  others  on 
oonmiission,  that  establishes  him  to  be  a  factor.  As  to  tho 
question  of  evidence,  I  think  that  the  fact  of  the  relatioa 
existing  between  the  bankrupt  and  the  plaintiff  might  be 
proved  without  producing  the  letter,  though,  had  it  been 
necessary  to  prove  the  terms  of  that  relation,  they  could 
only  have  been  proved  by  the  letter.  But  here  no  objection 
was  made  till  the  terms  of  the  deposit  were  inquired  into;  for 
it  had  been  already  proved  that  they  were  in  the  hands  of  the 
bankrupt  for  sale  on  commission.  I  do  not  think,  however, 
that  production  of  the  letter  was  the  only  mode  of  proving  the 
relation  of  the  parties  to  be  principal  and  factor.  I  think  a 
witness  might  have  been  allowed  to  prove  the  fact,  that  he 
held  the  goods  as  factor,  though,  if  it  had  been  necessary  to 
inquire  as  to  the  terms  of  that  holding,  and  they  were  in 
writing,  it  could  only  be  proved  by  produdng  the  document 
itself.  Agtun,  where  goods  are  pawned,  the  pawnbrdcer 
may  prove  that  fact,  without  producing  the  duplicate  shew- 
ing  the  money  wWch  was  advanced 

Rule  refused. 
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1847. 

Robertson  t7.  Gantlett.  «7an.23. 

iBESPASS  for  breaking  and  entering  the  plaintiflTs  Trespanfor 
doic,  in  the  pariah  of  Brinkworth,  called  Lewis's  Ground,  entering  Uile 
hreaking  the  fences  and  hedges,  pulling  up  plaintiff's  poles,  J^^'^®**' 
and  throwing  rubbidi  into  the  ditch,  and  thereby  chokinir  the  fences,  &c. 

"VleM.  of  inflfcSfi 

it  up.    Pleas: — 1st,  that  the  defendant  was  seised  in  his  cation  under  a 
denesne  as  of  fee  of  a  certain  close,  called  Lower  Westfield,  ]^  ^aJm.' 
mflie  parish  of  Brinkworth,  and  justifying  under  a  right  "^*'  *^  ^**« 
of  way  by  prescription,  on  foot,  and  with  horses,  carts,  brought  for  a 
iod  carriages,  therefrom,  to  and  over  a  close  called  Fry's  certain  other 
Laze,  and  from  thence  unto,  into,  through,  over  and  ^J^io^^^^*. 
alooff  the  said  dose  in  which  &&,  and  thence  unto  and  ting  out  that 

.  .  •        •  portion  by 

mto  a  certain  conunon  and  public  highway,  leading,  &c.,  abuttals. 
ind  from  thence  back  again  unto,  into,  over  and  along  the  new  assign. 
odd  dose  in  which  &a,  unto,  into,  &c   the  said  close  forrthf^d*' 
edled  Fry's  Leaze,  and  from  thence  unto  and  into  the  said  time  when  &c., 
dose  called  Lower  Westfidd;   wherefore  the  defendant,  defendant  so 
btving  occasion  to  use  the  said  way,  &c.,  did  pass  and  re-  ^  the^wdd  way 
pass  from  and  out  of  the  sidd  dose  called  Lower  Westfield,  ^^  **»?  *"f  P*®* 

mentioned, 

oc,  and  because  the  said  fences,  hedges,  poles  and  ditch,  the  plaintiff  ob. 
before  the  said  time  when  &c.,  had  been  respectiydy  way  in  the  first 
wrongfully  erected,  placed,  made  and  cut,  and  were  re-  gy*^,"^^j*|^' 
Qiectiyely  then  standing  and  being  in  and  across  the  said  trench  across 

,  _  ,  ,  the  same*  and 

way,  and  obstructing  the  same,  so  tiiat  without  forcing,  because  the  de- 
taeddng,  damaging  and  spoiling  the  said  fences  and  hedges,  n^/rem^^lhe 
tnd  breaking  down,  damaging,  pulling  up  and  spoiling  the  ^^^^^4?°'  ^^ 
>ud  poles,  and  casting  and  throwing  large  quantities  of  purpose  of 
eurtli,  stones  and  rubbish  into  the  said  ditch,  and  choking  ume,^  and  luing 

the  way,  depart 
outoftlieHame, 
■loag  the  said  other  portion  of  the  dote  in  the  new  assignment  mentioned,  and  because  the 
■id  fences  in  the  new  assignment  mentioned  were  standing  on  a  portion  of  the  close  in  the 
*v  iSHgnment  mentioned,  and  that  without  breaking  and  damaging  the  same  he  could  not  go 
^fvthe  residne  of  the  said  close  in  which  &c.,  he  did  necessarily  a  little  break  and  damage  the 
^  kncn,  &e.  Replication,  de  InjuriA :— HeM,  {Plaits  B.  dissentiente)  Ist,  That  the  right  of 
^  itsted  in  the  plea  to  the  declaration  was  not  admitted  by  the  plaintiff  in  his  new  assignment ; 
^^j,  that  the  right  beidg  re-asserted,  though  informally,  in  the  plea  to  the  new  assigoment, 
'^^  pot  in  iflme  by  the  re^icatioDy  so  at  to  throw  tiie  onns  of  proTing  it  on  the  defendant. 

U2 
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1847.        tuid  filling  up  the  same^  the  defendant  coidd  not  pass  or 

Robertson     ^P*^^  ^^*  ^^  *^®  ^^  ^^®®  Called  Lower  Wcstfield^  &a, 
^     V*  unto.  into,  throus^h^  over  and  along  the  said  dose  in  which 

Gantlett.  .  , 

&c.^  and  from  thence  unto  and  into  the  said  highway^  and 
so  from  thence  back  again^  &c>  the  defendant  did  unavoid- 
Bbly,  and  to  a  little  and  necessary  degree,  force  and  break 
to  pieces,  &c  the  said  fences,  &c.  &c,  which  are  the 
several  trespasses,  &c.  Verification. — Second  plea,  justify- 
ing the  trespasses  under  2  &  3  WilL  4,  c.  71,  s.  2,  in  right 
of  user  of  a  like  way  for  the  full  period  of  twenty  yean 
next  before  the  commencement  of  the  suit  (a).  Veri- 
fication. 

New  assignment  to  both  pleas : — That  the  plaintiff  issoed 
out  his  writ  in  this  cause,  and  brought  his  said  suit  thereupon 
against  the  defendant,  not  for  the  said  trespasses  in  the  said 
first  and  last  pleas  of  the  defendant  mentioned,  on  the  part  of 
the  said  close  over  which  the  defendant  has  in  these  pleas 
asserted  and  claimed  a  right  of  way,  but  also  for  that  the 
defendant,  on  the  said  11th  of  December,  1845,  out  of  the 
said  pretended  ways  in  those  pleas  mentioned,  or  either  of 
them,  to  wit,  on  a  certain  other  portion  of  the  said  dose, 
that  is  to  say,  a  certidn  portion  of  the  said  close  distant 
two  yards  and  six  inches  from  the  north-west  comer 
thereof^  in  length  seven  feet,  and  in  breadth  ten  feet,  and 
bounded  on  the  north  and  west  by  a  certain  close  called 
Fry's  Leaze,  committed  the  said  trespasses  in  the  said  de- 
claration mentioned,  in  manner  and  form  as  the  plaintiff  had 
above  thereof  complained  against  him ;  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses 
from  the  sdid  trespasses  in  the  said  first  and  last  pleas 
mentioned,  and  therein  attempted  to  be  justified.  Verifi- 
cation, and  prayer  of  judgment. 

Pleas  to  the  new  assignment : — 1st,  Not  guilty,  and  issue 
thereon ;  2nd,  That  before  the  said  time  when  &c.  in  the 

(a)  See  Parker  v.  MUduU,  11  Ad.  &  £.  788. 
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said  new  assignment  mentioned,  and  whilst  the  defendant 
60  had  the  said  right  to  the  sdd  way  in  the  said  first  plea 
mentioned,  to  wit,  on  the  Ist  of  December,  1845,  the  plaintiff 
witmgfolly  and  unlawfully  stopped  up  and  obstructed  the 
Baid  way  in  the  said  first  plea  mentioned,  by  then  digging, 
excavating,  and  making  a  deep  and  wide  pit,  trench,  and 
excavation,  in  and  across  the  same,  in  the  said  close  of  the 
plaintiff,  and  putting  and  placing  in  and  across  the  same 
in  die  said  close  in  which  &c.,  and  over  the  said  pit,  trench, 
aod  excavation,  divers  and  very  many  trunks  of  trees  and 
jieees  of  great  weight,  and  fixing  and  fastening  the  same 
together  with  iron,  and  the  plaintiff  from  thence  &c  wrong- 
fiilly  and  unlawfully  kept  and  continued  the  said  way  so 
stopped  up  and  obstructed,  so  that  the  defendant  could  not 
•t«iy  time  during  the  time  aforesaid  pass  or  re-pass  in  or 
ilongy  or  use  the  same ;  and  the  defendant,  during  all  the 
time  aforesaid,  had  no  way  from  or  to  the  said  dose  of  de- 
fendant, called  Lower  Westfield,  other  than  the  said  way  in 
Ae  said  first  plea  mentioned ;  and  that  at  the  ssdd  time  when 
&c,  in  the  said  new  asagnment  mentioned,  the  defendant 
bad  occasion  to  use  and  it  was  necessary  for  him  to  use  the 
aud  way,  and  because  the  same  was  so  stopped  up  and  ob- 
Btrocted  as  aforesaid,  so  that  the  defendant  could  not  then 
PMB  or  re-pass  in  or  along  or  use  the  same  without  removing 
the  said  stoppage  and  obstruction,  and  because  the  defendant 
coold  not  remove  the  said  stoppage  and  obstruction  without 
undergoing  and  performing  great  and  inconvenient  labour 
and  trouble,  and  expending  divers  of  his  moneys,  the  defend- 
ant, in  order  to  use  and  for  the  purpose  of  using  the  said  way, 
^  at  the  same  time  when  &c.,  to  avoid  and  escape  the 
ndd  stoppage  and  obstruction,  and  to  a  little  and  necessary 
d^ree,  and  to  a  small  and  convenient  distance,  and  no  more 
or  inrther  than  was  necessary  for  the  purpose  of  avoiding 
«nd  escaping  the  said  stoppage  and  obstruction,  and  getting 
into  and  umng  the  said  way,  go  and  depart  from  and  out 
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1847.        of  the  8ame>  in,  on,  and  along  the  said  other  portion  of 

RoBKRTsoN     ^^  ^^  ^^^  ^  ^^  ^^  ^^^  assignment  mentioned,  and 
t'-  from  thence,  as  soon  and  quickly  as  he  could,  and  by  the 

GaKTLBTT,  ,  -  .  111"! 

shortest,  nearest,  and  most  convenient  way  that  he  could, 
imto,  into,  through,  over  and  along  the  residue  of  the  said 
way  that  was  not  stopped  up  and  obstructed  as  aforeswL; 
and  because  the  said  fencecf,  hedgeef,  poles  and  ditch,  in  the 
declaration  mentioned,  before  and  at  the  said  time  when 
&c,  in  the  said  new  assignment  mentioned,  had  been  re- 
spectively erected,  placed,  made  and  cut,  and  were  respect- 
ively then  standing  and  being  in  and  across  the  sud  portioii 
of  the  said  close  in  the  said  new  assignment  mentioned,  00 
that  without  forcing,  breaking  to  pieces,  damaging  and* 
spoiling  the  said  fences  and  hedges,  and  breaking  down, 
damaging  and  pulling  up  and  spdling  the  said  poles,  and 
casting  and  throwing  large  quantities  of  earth,  stones  and 
rubbish  into  the  said  ditch,  and  choking  and  filling  up  the 
same,  the  defendant  could  not  then  go  in,  on  and  along  the 
said  other  portion  of  the  said  close,  in  which  he  so  went  as 
aforesaid,  for  the  purpose  aforesaid,  and  from  thence  by  the 
shortest  and  nearest  way  that  he  could  unto,  into,  through, 
over  and  along  the  said  residue  of  the  said  way,  through, 
over  and  along  the  said  close  in  which  &c.,  and  firom 
thence  unto  and  into  the  said  highways,  and  so  from  thence 
back  again  unto,  into,  through,  over  and  along  the  said 
close  in  which  &c,  in  the  said  way  there  as  he  ought  to 
have  done,  the  defendant,  at  the  time  when  &c,  in  order  to 
remove  the  said  obstructions,  and  for  the  purpose  of  re- 
moving the  same,  did  necessarily  and  unavoidably,  and  to  a 
nttlo  and  necessary  degree,  force  and  break  to  pieces,  da- 
mage and  spoil  the  said  fences  and  hedges,  and  did  also 
then  break  down,  damage,  pull  up  and  spoil  the  said  polefl^ 
and  did  also  then  cast  and  throw  the  said  quantities  of 
earth,  stones  and  rubbish  into  the  said  ditch,  and  thereby 
then  choke  and  fill  up  the  same,  as  he  lawfully  might  for 


V. 

Gantlbtt. 
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cause  aforesaid,  doing  no  unnecessary  damage  to  the        1847. 
plaintiff  on  the  occasions  aforesaid,  which  are  the  several    j^^^^^^^^ 
trespasses  above  newly  assigned.     Verification. 

Beplication : — ^Issue  joined  on  first  plea  to  new  assign- 
ment   De  injuria  to  second  plea,  and  issue  joined. 

At  the  trial,  at  the  last  summer  assizes  for  Wiltshire, 
before  Ftatt,  B.,  it  was  contended  that  everything  which  was 
Jkged  in  the  plea  was  put  in  issue,  viz.  that  the  defendant 
i«it  onfy  to  a  small  and  convenient  distance  from  the  way, 
ui  not  further  or  otherwise ;  which  incidentally  put  in 
ine  the  right  of  way  in  the  particular  spot  ascertained 
b^  the  pleadings.  The  learned  Judge  intimated  that  the 
light  of  way  laid  in  the  plea,  as  also  the  defendant's  not 
going  to  a  greater  than  a  convenient  distance  from  it,  were 
admitted  on  the  new  assignment,  so  that  the  obstruction 
only  was  in  issue.  The  plaintiff's  counsel  then  admitted 
a  trampling  of  the  spot  where  the  trespass  was  committed, 
wUcb  the  plaintiff  afterwards  made  good.  On  this  the 
loaned  Baron  held,  tiiat  the  obstruction  being  in  truth 
admitted,  nothing  was  left  for  the  jury  to  try.  He 
directed  a  verdict  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second. 

A  rale  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection. 

Butt  and  Slade  shewed  cause. — The  learned  Baron's 
view  of  the  pleadings  was  correct.  The  question  was, 
vhetfaer  the  replication  de  injurill,  to  the  plea  to  the  new 
avignment  of  extra  viam,  put  in  issue  the  existence  of  the 
light  of  way  stated  in  the  original  plea?  Now  as  the  new 
VBgnment  does  not  traverse  that  way,  it  must  be  taken  to 
t)e  admitted,  and  the  replication  de  injurid  raises  the  question 
whether  any  cause  existed  for  going  out  of  it.  \_Parke,  B. — 
'Hke  defendant  had  no  right  to  remove  the  obstructing  mat- 
ten,  unless  he  had  a  right  of  way  over  the  close  mentioned  in 
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1847.  the  declaration,  and  was  compelled,  in  the  cxerdse  of  it,  to  go 
RoBiKTsoN  ^^^  of  that  close  over  the  small  bit  of  land  set  out  by  abuttal& 
^     ^'  It  is  only  the  obstraction  of  such  a  ri^^ht  of  way  that  would 

give  the  defendant  a  right  to  go  out  of  it  over  that  small  bit 
It  was  for  him  to  make  out  that  case.  The  new  assignment 
admits  nothing,  but  iB  a  new  declaration,  complaining  that 
the  defendant  trespassed  on  the  bit  of  land  set  out  by  abut- 
tals. The  plea  to  the  new  assignment  states  matter  about 
that  bit  of  land,  all  which  the  plaintiff  in  his  replication  de 
injuria  allies  to  be  untrue.]  It  is  submitted  that  the  new 
assignment  admitted  the  right  of  way  pleaded  in  justificatioiL 
[Parke^  B. — Suppose  another  action  to  be  brought  by  the 
plaintiff  against  the  defendant  for  agun  going  over  the  locos 
in  quo,  could  the  present  new  assignment  be  pleaded  by  way 
of  estoppel  ?  (a)]  No.  [Parke,  B. — But  if  you  are  right  in 
your  argument,  it  could.  Aldersan,  B. — ^You  say  the  plain* 
tiff  has  admitted  the  defendant's  right  of  way  over  the  dos^ 
because  the  plaintiff  has  said  in  his  new  assignment  that  he 
was  not  going  for  the  exercise  of  that  pretended  right  of 
way  claimed  by  the  defendant,  but  for  a  trespass  to  another 
part  of  the  plaintiff's  close,  where  the  defendant  had  no  right 
to  go.]  The  new  assignment  means,  I  do  not  go  for  damages 
for  the  trespass  in  the  declaration.  The  plea  to  it  does  not 
re-assert  any  right  of  way,  which  distinguishes  this  case 
from  Norman  v.  Wescombe  (ft),  where  an  affirmative  fact  of 
tenancy  was  set  up  in  the  plea  to  the  new  assignment,  and 
was  denied  by  the  replication  de  injuria.  The  right  of  way 
set  up  in  the  original  plea  is  not  put  in  issue  by  the  plain- 
tiff. [AldersoHy  B. — That  might  be  true,  if  the  plea  to  the 
new  assignment  were  pleaded  to  the  same  part  of  the  close  as 
the  original  plea  was,  but  here  it  is  pleaded  as  to  a  different 
part  of  that  close.]  The  plea  to  the  new  assignment  does 
not  set  up  any  right  of  way.  [Parke,  B. — It  is  mere  ac- 
cident that  the  trespass  on  the  spot  newly  assigned  is  con- 


(a)  See  2  M.  &  W.  358. 
(b)  2M.&W.849.  SeeOre€ney.J<mes,lSamid.QOOf9Sid299h,noU(/y 
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oected  with  the  right  of  way  pleaded.     It  might  have  been         1847. 
in  entirely  diiBferent  spot.     A  new  assignment  assumes  the     jjT**]^ 
defendant  to  be  under  a  mistake.     The  plaintiff  does  not  v* 

oamplain  of  an  injury  done  by  the  way  on  this  occasion, 
bat  of  injury  done  to  a  bit  set  out  by  abuttals.  That  is  like 
Ktting  out  abuttals  in  a  declaration.  It  so  happens  that 
the  defendant  brings  it  into  the  case  by  the  necessity  he 
VI8  under  of  pleading  the  way,  but  he  might  have  had  many 
odier  grounds  of  justification.  Here  it  so  happens,  that  his 
joitifiGation  in  right  of  a  way  over  the  bit  of  land  set  out  by 
ihittals  is  connected  with  the  right  of  way  he  at  first 
pkided.  Aldersofiy  B. — The  new  assignment  is,  that  the 
pkintiff  brought  his  suit,  not  for  the  said  trespass  in  the 
original  pleas ;  not  that  it  was  brought  not  only  for  those 
trespasses.  ^^Also"  is  surplusage.  The  effect  of  this  new 
ifldgnment  is  simply  to  alter  the  declaration,  by  saying  ^^  I 
mean  to  go  for  a  trespass  to  the  bit  of  close  A.  which  I  set 
OQt  by  abuttals.  I  call  on  you  to  answer  for  trespassing 
o?er  the  bit  which  I  have  set  out."  Surely  the  defendant 
vu  bound  to  justify,  by  setting  up  a  new  right  of  way  in  his 
plea  to  the  new  assignment.]  A  new  assignment  extra  viam 
was  always  treated  as  admission  of  the  right  of  way  in  the 
plea,  for  the  plaintiff  might  have  traversed  that  right  of  way 
lad  new  assigned  also.  [Parke,  B. — The  new  assignment 
is  extra  the  pretended,  not  the  admitted,  way.  The  plain- 
tiff says  by  it,  "  I  do  not  assert  whether  you  have  that  right 
of  way  from  A  to  B. ;  I  go  for  a  trespass  in  a  different  bit 
of  the  same  close,  viz.  at  C. ;"  you  must  ^ve  a  perfect  an- 
Iter  to  that.  The  defendant  seeks  to  make  the  new  assign- 
ment equivalent  to  an  admission  of  that  right  of  way, 
because  the  plaintiff  does  not  go  for  a  trespass  over  that 
part  where-  the  pretended  right  of  way  is  set  up.]  If  the 
plaintiff  does  not  deny  the  way  pleaded,  but  new  assigns, 
he  admits  that  way.  [Parker  B. — No,  he  declares  anew. 
'Die  plea  to  the  new  assignment  might  have  been  bad  on 
special  demurrer,  for  setting  up  a  right  of  way  not  expressly. 
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1847*        as  ought  to  have  been  done,  but  by  inference  only.    But 
RoBBRTsoN    ^  *^®  plaintiff  has  not  demurred,  the  only  question  ib, 
V-  whether  the  right  of  way  ori^nally  pleaded  was  put  ia 

issue  by  the  replication  to  the  plea  to  the  new  assignment^ 
or  did  the  new  assignment  admit  the  original  plea.]  The 
plaintiff  has  altogether  passed  by  the  right  of  way  original^ 
relied  on.  [^AUersan,  B. — ^You  have  neither  admitted  nor 
denied  a  right  of  way,  except  by  inference ;  that  would 
have  been  bad  on  special  demurrer.]  Surely  the  going  ftr 
a  trespass  in  another  place  admits  the  right  of  way  fint 
pleaded. 

Crowder  and  Cromptan,  contra,  in  support  of  the  mk^ 
were  stopped  by  the  Court  (a). 

Pollock,  C.  B. — The  rule  in  this  case  must  be  made 
absolute.  The  defendant  pleads  to  an  action  of  trespMB^ 
that  he  has  a  right  of  way  over  the  close  in  question ;  to 
this  the  plaintiff  newly  assigns,  stating  in  substance  that  he 
complains  not  of  the  defendant  going  over  the  close  over 
which  his  plea  allies  that  he  has  a  right  of  way,  and  says 
nothing  as  to  any  right  to  do  so,  but  that  he  is  bringing  Ub 
action  for  a  different  trespass  by  the  defendant,  viz.  in 
going  over  another  part  of  the  dose,  as  to  which  he  htf 
pleaded  nothing.  The  question  now  is,  whether  such  a 
new  assignment  is  for  any  purpose  an  admisdon  of  the  de- 
fendant's right  of  way  over  the  close,  in  respect  of  which  he  has 
justified.  Were  it  necessary  to  refer  to  the  authorities,  the 
case  of  Norman  v.  Wescambe  is  directly  in  point  for  the 


(a)  As  to  right  to  go  out  of  a  KingtooU,  6  M.  &  W.  174;  Ah 

pablic  way  because  out  of  repair,  dred  v.  CkmtUMe^  6  Q.  B.  970. 

see  Taylor  7.  Whitehead^  Doug.  In  the  prmcipal  case,  the  replica- 

745,  748  ;  Ballard  v.  Harrisoriy  tion  appears  to  have  been  <hawii 

4  M.  &  S.  387 ;  1  Wms.  Saund.  so  as  not  to  admit  the  way  set  ap 

822  c,  n.  (3);   Reynolds  v.  Ed-  in  the  plea  to  the  new  aasigii- 

Vfards,  Willes,  282;    Dand  v.  ment. 
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ficgatlye.    There  the  defendant  pleaded  to  the  new  assign-        1847. 
ment  matter  dmilar  to  that  he  had  before  pleaded  to  the    aoB»RT8ow 
onginal  dedarationj  and  the  Court  held^  that  the  plamtiff,  «• 

IriaetemuttbgintbenewaBsignmenttheinattenstatedm  ''"'"""- 
tbe  plea,  and  substituting  a  new  for  the  old  declaration^  had 
not  admitted  those  matters,  so  that  the  defendant  waa 
bound  to  prove  them.  If,  therefore,  in  this  case  the  new 
Magnmrnt  has  pretermitted  matters  stated  in  the  plea  to 
Ae  declaration,  and  they  are  stated  again  in  the  plea  to  the 
lew  assignment,  thej  must  be  proved  by  the  defendant, 
ne  plaintiff  in  his  new  assignment  says,  ^' You  the  de- 
fendant have  mistaken  my  cause  of  complaint,  and  I  say 
aothing  as  to  the  right  of  way  claimed  by  you  in  your  plea." 
The  defendant  then  brings  forward  his  right  of  way  again, 
in  an  inartificial  manner,  in  his  plea  to  the  new  assignment. 
Whether  the  matter  asserted  in  the  old  plea  forms  part  of 
the  matter  denied  by  the  plea  to  the  new  assignment  or 
not,  I  am  clear  on  the  whole  that  the  right  of  way,  as 
oogiiially  pleaded,  is  not  admitted  by  the  new  assign- 
aent 

Pabke,  B. — I  entirely  concur.  I  think  that  the  right  of 
viy  originally  pleaded  is  put  in  issue  by  the  replication  de 
injnrii.  The  defendant,  however,  contends  that  that  right  of 
Way,  as  so  originally  stated,  viz.  in  the  plea  to  the  declaration, 
is  admitted  by  the  new  assignment.  The  effect  of  the  new 
laognment,  however,  is  not  to  admit  the  previous  pleading 
to  be  true.  The  plaintiff  by  his  new  assignment  merely 
mjSf  that  the  defendant  has  made  a  mistake,  and  that  he,  the 
phinti£^  is  going  for  a  trespass  which  has  not  been  justified. 
The  new  assignment  is  in  the  nature  of  a  fresh  declaration, 
oduding  all  cause  of  damage  arising  from  the  defendant's 
ping  over  the  close  in  question  in  exercise  of  his  right  of 
way.  The  plaintiff  says,  ^^  I  declare  for  a  fresh  trespass 
b  respect  of  the  defendant's  having  gone  over  a  piece  of 
I^  which  b  set  out  by  abuttab  in  my  new  assignment, 
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1847.        and  the  defendant  must  answer  that  afresh.''     To  this  fresh. 
RoBKRTsoN    trespass  the  defendant  was  bound  to  make  a  good  answar« 
^*  He  says  that  he  committed  the  trespass,  because  he  had  « 

right  of  way,  which  the  plaintiff  has  passed  over  in  his 
new  assignment.  That  allegation  he  is  bound  to  proy& 
If  he  had  pleaded  leave  and  licence,  he  must  have  proved 
it.  So  here,  if  the  right  of  way  set  up  is  connected  with 
that  originally  pleaded  by  the  defendant,  he  must  proye 
that  right  of  way.  In  his  plea  to  the  new  assignment  he 
does  not  say  what  right  of  way  he  has,  but  states  it  by 
inference.  That  would  perhaps  have  been  bad  on  demurrer. 
He  says  he  had  a  right  of  way,  and  in  exercbe  of  tbt 
right  went  out  of  the  way,  and  committed  the  trespasees  in 
question  in  the  place  which  forms  the  subject  of  the  new 
assignment.  There  being  no  demurrer,  the  whole  material 
part  of  the  plea,  viz.  the  right  the  defendant  had,  is  put  in 
issue  by  the  replication,  and  the  defendant  is  according/ 
bound  to  prove  it.  The  substratum  of  the  defence  is  in 
issue,  and  the  fallacy  of  the  argument  consists  in  treating 
the  new  assignment  as  admitting  the  matters  stated  in  the 
plea.  Norman  v.  fVescombe  and  the  later  case  of  Brandter 
V.  Molyneux{a\  are  in  point.  The  defendant  had  no  right  to 
go  on  the  bit  of  land  set  out  by  abuttals,  in  respect  of  any 
right  of  way  he  might  have  over  another  part  of  the  dose. 

Alderson,  B. — I  am  entirely  of  the  same  opinion.  The 
plaintiff  declares  in  respect  of  a  trespass  committed  upon  dose 
A.  The  defendant  pleads,  as  to  that  trespass,  that  he  had 
a  right  of  way  over  part  of  the  close.  The  plaintiff  in  his 
new  assignment  says,  that  he  neither  admits  nor  disputes  the 
right  of  way  set  up  by  the  defendant,  but  that  he  is  bringiif 
his  action  for  a  trespass  committed  in  another  part  of  the  doae 
in  question,  which  part  he  sets  out  by  metes  and  bounds. 
Thus  the  right  of  way,  claimed  by  the  defendant  in  his 

(a)  1  Man.  &  Gr.  710. 
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plea  to  the  declaration,  is  neither  admitted  nor  denied  by  the        1847* 

new  assignments     The  plaintiff  does  not  go  for  both  tres-    j^^^^^^^^^ 

fUBeSj  but  only  for  one,  by  his  new  declaration  or  assign-  «»• 

iDeot.    The  defendant  in  his  plea  to  that  new  assignment 

itates,  that  he  has  the  same  right  of  way  as  he  alleged  in 

)aa  plea  to  the  declaration,  and  that  that  right  has  been  ob- 

Btmcted,  wherefore  he  went  out  of  the  way  on  the  other 

part  of  the  dose.     The  plaintiff  in  his  replication  to  that 

flea  says,  that  the  defendant  had  no  such  cause  of  obstruc- 

tioaas  he  allies,  for  trespasong  upon  the  other  part  of  the 

doK.    The  defendant  went  over  the  close  in  question,  be- 

eaose  he  didmed  a  right  of  way  there,  which  was  obstructed. 

TktLt  right  of  way  was  put  in  issue  by  the  replication  de 

itgoriA,  and  was  to  be  proved  by  the  defendant    Norman  y. 

Waeambe,  and  other  cases,  are  applicable  on  principle. 

Platt,  B. — I  retain  the  opinion  I  formed  at  Nisi  Prius, 
and  am  compelled  to  differ  from  the  rest  of  the  Court. 
Hie  case  of  Norman  v.  JVescombe  does  not  in  my  opinion 
mj^j.  There  the  plea  to  the  new  assignment  re-stated  the 
&ctB  alleged  in  the  plea  to  the  declaration.  That  is  not 
die  case  here.  The  declaration  complains  of  a  trespass, 
widch  the  defendant  justifies  on  the  ground  that  he  has 
« light  of  way.  The  plaintiff  new  assigns,  stating  that  he 
IB  not  bringing  his  action  for  that  trespass  so  sought  to  be 
JQstified  by  the  defendant,  but  for  another  and  different 
one.  He  does  not  deny  the  defendant's  alleged  right  of 
wqr,  but  says  that  the  trespass  for  which  he  brings  his 
iction  is  in  respect  of  another  part  of  the  close.  The  de- 
ibdant  in  his  plea  to  the  new  assignment  does  not  re-assert 
tiie  right  stated  in  his  plea  to  the  declaration ;  he  merely 
states  that  his  right  of  way  continues,  and  that  the  plaintiff 
^aced  obstructions  on  the  way,  in  the  removal  of  which  the 
trespasses  were  committed.  The  question  as  to  the  obstruc- 
tim  or  non-obstruction  of  the  way  originally  pleaded  was, 
ttit  appears  to  me,  all  that  was  put  in  issue  by  the  replica- 
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tion  de  injuria.    The  rest  of  the  plea  to  the  new  assigimieiit 
contidns  merely  a  statement  of  the  time,  and  not  a  re-assertioa. 
of  the  right  of  way.     The  plea  alludes  to  the  right  of  wi^ 
only  for  the  purpose  of  designating  the  trespass.    The  act  of 
obstruction  is  the  only  matter  pat  in  issue  by  de  injurii 
However,  the  rule  must  be  made  absolute  for  a  new  trial 


Bule  absolute. 


The  official  ts- 
Bignee  of  a 
buiknipt  or 
inBolvent  ia  en- 
titled to  be  in- 
demnified 
againat  the 
coata  of  an  ac- 
tion brought 
in  hia  name 
without  hia 
anthority. 


Laws  and  Belcher,  Assignees  of  Bott,  a  Bankrupt,  o. 

BoTT  (a). 

1  HIS  was  a  rule  obtained  on  behalf  of  the  plaintiff  Bd- 
cher,  the  official  assignee  of  an  insolvent^  under  7  &  8  Vict 
c  96,  calling  on  the  plaintiff  Laws  and  his  attorney  to  shew 
cause  why  all  proceedings  should  not  be  stayed  until  tlie 
plaintiff  Belcher  was  indemnified  against  costs^  such  ooets 
to  be  paid  by  the  plaintiff  Laws  or  the  plaintiff^'s  attorney* 
The  affidavits  stated,  that  the  action  was  commenced  and 
prosecuted  without  the  authority  of  Belcher^  and  tfaa^  ap- 
plication haying  been  made  for  security  to  the  attorney  for 
the  plaintiffs,  he  had  offered  an  informal  undertaloDg  of 
several  creditors  of  the  estate  to  contribute  in  proportion  to 
their  respective  debts,  but  declined  to  give  any  other  in- 
demnity. It  appeared  that  the  action  was  authorised  bf 
the  plaintiff  Laws,  and  other  creditors  of  the  estate. 

Cleasby  shewed  cause.  The  official  assignee  holds  a  pub- 
lic office  of  trust,  one  of  the  duties  of  which  is  to  join  tf 
plaintiff  in  all  actions  and  suits  for  the  benefit  of  the  estate* 


(a)  This  case  was  decided  by 
Rolfe^B.y  sitting  alone, on  the  last 
day  of  Michaelmas  Term,  (Nov. 


25th,  1846).  It  was  accidental!/ 
omitted  in  its  proper  place. 
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He  has  voluntarily  taken  that  duty  upon  him,  and  cannot  ^  1847. 
now  refuse  to  perform  it  or  claim  indemnity  against  the  con- 
aequenoes :  Emery  v.  Muchlow  (a).  Ex  parte  Turquand  (b) 
AewB  that  an  official  assignee  is  bound  to  allow  his  name 
tobe  used,  and  the  dicta  of  the  Chief  Judge  are  opposed  to 
the  general  right  to  indemnity  now  claimed. 

WSks,  in  support  of  the  rule.  It  is  a  general  rule,  that 
where  one  of  several  having  a  joint  right  of  action  is  made 
QOflaintiff  without  his  authority,  he  is  entitled  to  an  in- 
domity  against  costs:  Whitehead  v.  Hughes  (c).  That  rule 
ii  applicable,  d  fortiori,  to  a  case  like  the  present,  where  the 
^iplicant  has  no  personal  interest  in  the  matter  of  the 
actum.  In  Emery  v.  Mucklaw  it  does  not  appear  that  the 
Ktkm  was  commenced  without  an  authority  of  the  co-trustee. 
The  judgment  in  Ex  parte  Turquand^  and  the  dicta  referred 
to  m  argument  in  that  case,  assume  that  a  court  of  law 
would  enforce  an  indemnity  in  cases  of  this  description. 

BoLFE,  B. — The  rule  must  be  absolute,  on  the  general 
pinciple  stated  by  Bayley,  B.,  in  Whitehead  v.  Hughes, 
Indeed,  it  does  not  reqiiire  authority  to  establish  a  principle 
ao  manifestly  just,  as  that  a  person  whose  name  is  allowed  to 
he  used  without  his  authority,  by  compulsion  as  it  were,  is 
codtled  to  an  indenmity.  I  rather  collect  from  the  judg- 
^msdX  in  Ex  parte  Turquand,  that  an  official  assignee  is  con- 
iUered  peculiariy  entitled  to  an  indemnity ;  but  I  decide 
this  case  on  the  general  principle  stated  in  Whiteltead  v. 
Bughes.  As  it  appears  that  the  action  was  authorised  by 
tbe  plaintiff  Laws,  he  must  pay  the  costs. 

Bule  absolute,  with  costs. 

(a)  2  Dowl.  P.  C.  735.  (ft)  1  Mont  D.  &  D.  475. 

(c)  2  Dowl.  P.  C.  268. 
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1847. 
Jem.  18.  Walker  r.  Nussey. 

2w  M*d  dS^  Debt  for  goods  sold  and  delivered,  and  on  an  accoairf 

Tcred.    Pleas,  stated.    Plcas, — Ist,  never  indebted;  2nd,  a  set-off  for  goodi 

and  iet-off.  sold  and  delivered,  and  on  an  account  stated.     Issues  there- 

d^dan?!  ^^*     ^*  ^^  \ns\y  before  the  undersheriff  of  Yorkshire^ 

f  *^''  "!^^®  it  appeared  that,  the  defendant  having  sold  goods  to  the 

■old  him  goods  plaintiff  to  the  amount  of  4/.  14«.  1  IdL,  the  defendant,  Oi 

Smr  unount,  a  Subsequent  occasion,  bought  of  him  a  lot  of  leather,  of  tiro 

jTio^^di^iit  sorts,  by  sample.   It  was  then  verbally  agreed  between  theo^ 

note  or  memo-  that  the  4/.  145.  1  Id.  due  to  the  defendant  should  go  ii 

randnmuiwnt-  ,     . 

ing  of  the  bar-  part  payment  by  him  to  the  plaintiff  for  the  leather.    Next 

fart  ofthat^  d^y  the  plaintiff  sent  in  the  goods  to  the  defendant,  with  tiui 

bargain  was,  invoice  • 

that  the  debt  i" vOice . 

due  from  plain-  «  Halifax,  Oct  14th,  1846. 

tiff  was  to  go  _-       „^.„.  _-  ,  ,  nrrf,  ^r^^ 

in  part  payment       ^'  Mr.  William  r<^ussey,  bought  01  Thomas  Walker. 


by  defendant 
to  him,  bat  no 


£     S.    d. 


actual  payment  Drcssed  hide  bellies,  287  at  9rf.      .     10  15    3 

of  money  was 

made  by  either,  Insole,  376  at  6^  .  .  .  .10     3     8 

nor  was  any  re-  

oeipt  given  by 

defendant  for  20   18   11 

plaintiff's  debt  t%  •  • 

to  him.    The  By  your  account  against  me  .         .         .     4  14  11 

goods  were  sup- 
plied to  defend- 

^t,  who  re-      The  defendant  returned  the  goods  within  two  days  as  infe* 

tamed  them  as      ^  ^  *' 

inferior  to  sam-  rior  to  Sample,  and  wrote  to  the  plaintiff  to  pay  him  the 
jory  found  that  ^^*  ^^8.  1  Id.  The  plaintiff  refused  to  receive  the  good^ 
aw^tcdlicm.  *^^  brought  this  action,  stating,  in  his  particulars  ol 
VeiSictfor  de-    demand,  that  the  action  was  brought  to  recover  the  sum  of 

fendant:-— 

Held,  on  mo-      16/.  4«.,  as  the  ^^  balance  of  the  following  account,"  (setlaog 

tion  for  a  new  j.  xi.       i.         •        •     \ 

trial,  that  no.     o^*  ^^^  ^bove  invoicc). 

thing  had  been        ^he  undersheriff  ruled,  that  there  was  nothing  to  shc^ 

given  m  earnest  ^ 

to  bind  the  bar.  that  the  4/.  14*.  llrf.  had  been  given  by  the  defendant  ii 

gain,  or  in  part  ^  t  r^ 

of  payment,  earnest,  or  part  ot  payment,  under  29  Car.  2,  c  3,  s.  17,  an 
2^c.  3^8.  n,     ^^^  nothing  to  the  jury,  except  on  the  point  of  acceptanc 

so  at  to  make 

the  oontnct  binding  on  the  buyer. 
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of  the  goods  by  the  defendant,  directing  them  to  find  for        1847. 

him  if  they  thought  he  returned  the  goods  in  a  reasonable  Walker 

time,  without  taking  to  them  (a).     The  jury  found  a  ver-  j,  ^' 
diet  for  the  defendant  on  both  issues. 

Addison  now  moved  for  a  new  trial,  on  the  ground  of 
midirection.     By  29  Car.  2,  c.  3,  s.  17,  "  no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandises  for  the 
price  of  £10  sterling,  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in 
ttmest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
eome  note  or  memorandum  in  writing  of  the  said  baigain 
be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  author- 
isei"    This  transaction  amounted  to  an  agreement  that, 
on  the  defendant's  purchasing  the  leather,  the  4/.  14«.  lid. 
before  then  due  to  him  from  the  plaintifi^,  was  to  be  a 
ptft  of  the  purchase-money  accruing  due  to  him.     That 
(greement  enured,  therefore,  to  take  this  case  out  of  thp  sta- 
toe,  as  part  payment  within  sect.  17.   [^Parke,  B. — When 
Was  the  phdntiff 's  debt  to  the  defendant  satisfied,  so  as  to  be 
^  sabject  of  a  plea  of  payment,  had  the  defendant  sued 
W?    The  leather  was  to  be  delivered  by  the  plmntiff  and 
Uenby  the  defendant  in  satisfaction  of  the  4/.  I4s.  lid. 
iot  fit>m  the  plaintiff  to  the  defendant,  and  the  rest  of  it 
^ras  to  be  paid  for  by  the  defendant.     Was  not  the  contract 
prospective,  and  the  plaintiff's  debt  to  the  defendant  only 
^T^toaUy  extinguished,  in  case  of  the  defendant's  accept- 
•nce  of  the  leather  subsequently  sent  to  him  by  the  plain- 
tiff?]   The  under-sheriff  merely  left  the  question  of  accept- 
ttee  to  the  jury.   But  in  Hart  v.  Nash  (i),  where  the  holder 

(a)  See  LUfywhite  v.  Devereux,         (b)  2  C,  M.  &  R.  387 ;  5  Tyr. 
^5Hce.  &  W.  285;  Street  v.  Blay^      966,  acted  on  in  Hooper  v.  Ste- 
2  B.  &  Ad.  463  ;  Edan  v.  Dud-     phensy  4  Ad.  &  E.  71. 
M 1 Q.  B.  302. 

VOL.  XVL  X  M.  W. 
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1847.  of  a  bill  agreed  with  the  party  liable  to  pay  it,  that,  till  he 
could  pay  it,  he  should  supply  the  holder  with  hats,  and 
that  they  should  be  "  paid  on  account ;"  the  Court  held  that 
the  delivery  and  receipt  of  the  hats  imder  that  agreement 
was  "  part  payment "  within  the  Statute  of  Limitationa, 
9  Geo.  4,  c.  14.  \_Alderson,  B. — There  the  supply  of  hate 
by  the  defendant,  in  part  payment,  was  subsequent  to  the 
agreement,  which  is  very  different.  The  words  of  section 
17  are  not,  "except  the  buyer  shall  have  accepted,"  but  "ex- 
cept the  buyer  shall  accept,"  part  of  the  goods  so  sold,  and 
actually  receive  the  same, — that  is,  at  the  time  of  the  bargain 
made.]  It  was  not  necessary  that  the  money  should  have 
been  paid  by  the  plaintiff,  in  order  to  be  repaid  by  the  de- 
fendant in  part  payment  for  his  purchase;  for,  from  the 
moment  of  the  agreement,  the  defendant's  goods  became 
part  payment  of  those  agreed  to  be  delivered  to  him  by  the 
plaintiff,  and  the  defendant  had  no  longer  any  cause  of 
action  against  the  plaintiff.  [Flatty  B. — You  rely  on  part 
of  the  contract  itself  as  being  part  performance  of  it] 

Pollock,  C.  B. — I  think  no  rule  ought  to  be  granted. 
The  plaintiff  sues  for  goods  sold  and  delivered  by  him,  to 
the  defendant,  above  £10  in  value,  and  it  was  admitted  that 
the  defendant  had  previously  sold  him  goods  for  4i.  14^.  llJL 
On  the  new  dealing  between  them  the  agreement  was,  thai 
that  sum  should  be  taken  as  part  payment  by  the  defend- 
ant, and  that  he  should  only  pay  the  plaintiff  the  differeooe 
between  that  sum  and  the  amount  of  the  goods  bought  from 
him.      This  contract  was  verbal;  .but  it  is  argued  thai 
the 4/.  14«.  lid.  was  a  part  payment  by  the  defendant,  so  ae 
to  take  the  case  out  of  the  Statute  of  Frauds.     But  I  think 
it  was  not.     Here  there   was   nothing  but  one  oontiacti 
whereas  the  statute  requires  a  contract,  and,  if  it  be  not  in 
writing,  something  besides.     The  question  here  is,  whether 
what  took  place  amounted  to  a  giving  of  earnest  or  in  part 
of  payment  at  the  time  of  the  bargain,  the  goods  bought 
by  the  defendant  not  having  been  then  delivered  to  him  by 
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the  plaintiff  (a).  Nothing  turns  on  the  effect  of  their  sub-  ^  1847. 
sequent  delivery.  Had  these  parties  positively  agreed  to 
extingaish  the  debt  of  £4  odd,  and  receive  the  plaintiff's 
goods  pro  tanto  instead  of  it,  the  law  might  have  been 
satisfied,  without  the  ceremony  of  paying  it  to  the  defen- 
dant, and  repaying  it  by  Imn.  But  the  actual  contract  did 
not  amount  to  that,  and  there  has  been  no  part  payment 
witiiin  the  statute. 

Parke,  B. — I  am  of  the  same  opinion,  and  think  the 

rnling  at  the  trial  was  right     The  facts  seem  to  be  these. 

The  plaintiff  owed  the  defendant  a  sum  of  4/.  I4s,  1  ld» 

The  parties  then  verbally  agreed  that  the  plaintiff  should 

fldl  to  the  defendant  goods  above  £10  in  value,  according 

to  a  ^ven  sample,  the  plaintiff's  debt  to  go  in  part  payment, 

ad  the  residue  to  be  paid  by  tiie  defendant.     No  evidence 

was  given  of  the  actual  payment  or  discharge  of  the  debt 

doe  from  the  plaintiff,  so  that  all  rested  in  the  agreement 

iBerely.     If  Mr.  Addison  could  have  shewn  the  contract  to 

We  been,  that  the  parties  were  to  be  put  in  the  same 

ibnation  at  that  time,  as  if  the  plaintiff^s  debt  to  the  defen- 

^t  had  then  been  paid,  or  as  if  it  had  been  paid  to  the  de- 

ftadant,  and  repaid  by  him  to  the  plaintiff  as  earnest,  the 

>UtQte  might  have  been  satisfied,  without  any  money  having 

pifised  in  fact;  but  the  agreement  was  in  fact,  that  the 

goods  should  be  delivered  by  the  plaintiff  by  way  of  satisfac- 

tioQ  of  the  debt  previously  due  from  him  to  the  defendant,  and 

tint  the  defendant  should  pay  for  the  rest.    Then  the  buyer 

tt  not  ^  give  something  in  earnest  to  bind  tiie  bargain,  or 

M part  of  payment."    The  ''part  payment"  mentioned  in 

Ae  statute  must  take  place  either  at  or  subsequent  to  the 

time  when  the  bargain  was  made.     Had  there  been  a  bar- 

pb  to  sell  the  leather  at  a  certain  price,  and  subsequently 

a  agreement  that  the  sum  due  from  the  plaintiff  was  to  be 

(«)  See  BienJtiMop  v.  Ck^toriy  7  Taunt.  507;  2  Dla.  C.  447. 


306  CA8E8  IN   THE  EXCHEQUER, 

^^7' ,  wiped  off  from  the  amoant  of  that  price,  or  that  the  goodie 
deliyered  should  be  taken  in  satisfaction  of  the  debt  du^ 
from  the  phiintiff ;  either  might  have  been  an  equivalent  t^ 
part  payment,  as  an  agreement  to  set  off  one  item  again^ 
another  is  equivalent  to  payment  of  money.  But  as  tk^ 
stipulation  respecting  the  plaintiff's  debt  was  merely  a  pc^x^ 
tion  of  the  contemporaneous  contract,  it  was  not  a  giving 
something  to  the  plamtiff  by  way  of  earnest,  or  in  part  of 
payment,  then  or  subsequently. 

Alderson,  B. — The  17th  section  of  the  Statute  of 
Frauds  implies,  that  to  bind  a  buyer  of  goods  of  £10  value, 
without  writing,  he  must  have  done  two  things;  het, 
made  a  contract,  and  next,  he  must  have  given  something 
as  earnest,  or  in  part  payment  or  discharge  of  his  liability. 
But  where  one  of  the  terms  of  an  oral  bargain  is  for  the 
seller  to  take  something  in  part  payment,  that  term  cannot 
alone  be  equivalent  to  actual  part  payment.  In  this  cas^ 
the  part  payment,  or  whatever  else  the  bargain  may 
amount  to,  is  part  of  that  bargain  itself,  and  cannot  be 
wrested  into  proof  of  an  actual  payment,  without  repealing 
the  statute,  and  suffering  a  verbal  contract  for  the  sale  of 
goods  of  £10  value  to  have  effect,  without  the  safeguaida 
provided  by  law  against  fraud  in  such  cases. 

Platt,  B. — In  this  case,  as  no  note  in  writing  was  signed 
by  the  parties,  it  is  dear,  from  section  17,  that  something 
was  to  be  done  by  way  of  ratifying  the  bargain,  in  additioB 
to  it,  and  at  tiie  time  of  its  being  made.  If,  on  making  the 
bargain,  the  defendant  resigned  the  debt  previously  due  to 
him  from  the  plaintiff,  or  discharged  the  plaintiff^s  lialnlity 
to  that  amount,  that  would  not  be  giving  earnest  at  ^ 
time  of  the  bargain  made,  or  in  part  of  payment  of  the  whole 
sum  then  due  from  the  defendant.  As  to  any  dischai^  of 
the  plaintiff  from  liability  to  the  defendant  at  the  time  of 
making  the  second  bargain  between  them,  no  receipt  for  the 
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MTs  debt  was  given  by  the  defendant,  or  any  other 
done  by  him,  so  that  everything  rested  in  mere  verbal 
at»  and  nothing  in  the  evidence  makes  it  binding  on 
iendant. 

Rule  refused  (a). 

(a)  See  Johnson  v.  Dodgatm^  2  M.  &  W.  653. 


Burton  r.  Reeyell  and  Another.  j^^^  2i 

iPASS  for  breaking  and  entering  certain  rooms  of  By  7  ac  8  Vict, 
ntifl^  in  and  parcel  of  a  dwelling-house,  and  seizing  force'from  and 
ing  therein  divers  goods  and  chattels  of  the  plaintiff,  jft^*!*®  SUtof 
>t  ^ilty,  by  statute.    At  the  trial,  at  the  Middlesex  i^^^*  &nd  re- 

pealed  b?  8  dc  9 

I  after  last  term,  before  Pollock,  C.  B.,  the  defence  Vict.  c.  106, 
;ed  on  a  distress  by  the  defendant,  as  landlord,  for  a  octoW,i845{ 
rent  of  the  rooms  occupied  by  the  plaintiff.     The  j' was  enacted, 

,     ,     ,  "Mit  no  lease  m 

9  allied  to  be  a  rack-rent.     For  the  plaintiff  it  was  writing  of  any 
d,  that  the  distress  was  premature,  the  rent  being  hold,  or'iei^^" 
monthly;  and  the  following  document  was  ten-  be^^iSdfnniwf 
1  evidence  to  prove  that  fact : — "  Memorandum  of  ^^^  same  should 

,  be  made  by 

nt  made  this  3rd  day  of  July,  1845,  between  Mar-  deed,  but  that 
hrshall  of  the  one  part,  and  William  Burton,  of  i^ wri^lngto'iet 

treet.  Bond-street,  of  the  other  part.   Margaret  Mar-  g^ouirbe^IaUd 

rees  to  let,  and  William  Burton  agrees  to  take,  the  and  take  effect 

urlour,  and  front  kitchen,  of  house  No.  6,  Avery-  to  execute  a 

m,  the  7th  day  of  this  month,  being  Monday  next,  document^  * 

nonthly  rent  of  36*.  to  be  paid  every  four  weeks,  j!Jf**i^4^'^**°f 

purporting  to 
be  a  memoran- 
eement  (made  while  that  section  was  in  force),  M.  agreed  to  let  and  B.  to  take  certain 
home  from  the  7th  day  of  that  month,  for  the  monthly  rent  of  36«.,  to  be  paid  every 
: — Held,  that  it  was  only  an  agreement  to  execute  a  lease,  and  was  well  admitted  in 
I  meh  agreement,  without  a  stamp,  being  of  no  certain  value  above  1/.  16«. 
vfaeCher,  since  the  repeal  of  7  &  8  Vict.  c.  76,  s.  4,  by  8  &  9  Vict.  c.  106,  such  a 
im  would  require  a  stamp  of  1/.  lbs,  as  a  lease  under  55  Geo.  3,  c.  184,  sched.  part  ly 
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the  first  month's  rent  due  on  the  6tfa  of  Augu 
Marshall's  mark,  X.  Witnessed  by  WilUfu 
Frederick  Beever.  Is.  piud  as  a  deposit." 
meat  not  being  stamped,  its  admisdon  in  evi 
usted  on  the  part  of  the  defendant,  on  the  { 
by  the  terms  of  it  premises  were  demised  at  t1 
per  month,  it  was  a  lease  which  by  55  Geo.  3; 
dulc,  port  1,  tit.  Lease,  required  a  stamp  of  1/. 
to  be  read  in  evidence.  The  Lord  Chief  B 
the  evidence,  but  gave  leave  to  the  defends 
enter  a  nonsuit.  Verdict  for  the  plaintifi'.  . 
been  obtained  accoi'ding  to  tiie  leave  reserved 

C.  J.  Addison  now  shewed  cause.— The  doci 
tion  was  properly  admitted  in  evidence,  for  it  i 
or  tack  of  any  kind  not  otherwise  charged  "  h 
of  55  Geo.  3,  c,  184,  part  I,  so  as  to  be  liable 
duty  of  1/.  15s.  thereby  imposed  on  such  instr 
term  "  lease,"  as  there  used,  does  not  includ 
fraction  of  a  year,  but  contemplates  a  demise 
fur  one  or  more  years.  It  is  connected  throng 
dule  with  the  words  "  yearly  rent."  [^Parke, '. 
yearly  rents  amounting  to  £20,  or  upwards,  a 
in  the  schedule  before  it  mentions  leases  of  any  1 
wise  choired  in  it,  so  that  your  argument  w< 
latter  provision  without  meaning.]  To  exte 
of  1/.  15$.  to  such  instruments  as  the  presen 
tax  minor  holdings  at  nearly  £100  per  cei 
leases  of  larger  interests  would  not  be  eha 
£10  per  cent.  A  term  in  a  statute,  particuli 
kind,  is  to  be  understood  in  the  popular  scni 
on  Statutes,  702.  Now  "  lease  "  in  England 
in  Scotland,  usually  conveys  the  idea  of  a  lei 
more  than  a  year  at  least  [^Alderson,  B. — A 
a  year,  and  so  on  from  half-year  to  half-yei 
lease  in  popular  language,  though  not  grant 
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rent  The  like  as  to  a  lease  for  364  days,  and  so  on  for 
364  days.  Parke,  B. — When  the  legislature  uses  teclinical 
language  in  its  statutes,  it  is  supposed  to  attach  to  it  its 
technical  meaning,  imless  the  contrary  manifestly  appears. 
That  IB  the  rule  of  construction  of  technical  expressions, 
even  when  occurring  in  a  will  (a).] 

Secondly,  this  instrument  is  not  a  lease,  for  it  contains 
00  present  demise,  and  was  to  take  effect  on  a  future  day: 
Bacon's  Abridgment,  tit  Leases,  (L).  Again,  there  being 
no  stipulation  to  let  for  any  fixed  term,  but  a  general  let- 
ting and  hiring  at  a  monthly  rent,  a  month's  notice  to  quit 
woold  be  correct  notice,  at  least  in  the  case  of  lodgings  so 
let  and  hired  (i),  and  no  letting  for  a  year  could  bo  im- 
plied: Wilkinson  v.  HaU(c), 

Thirdly,  this  instrument  is  dated  in  July  1845.  At 
4at  time  7  &  8  Vict.  c.  76,  was  in  force.  That  act  com- 
OKDced  and  took  effect  from  the  31st  December,  1844,  and 
oimtmued  in  force,  as  to  section  4,  till  the  Ist  October, 
1845,  from  which  day  it  was  repealed  (rf).  By  section  4  of 
74  8  Vict,  c  76,  it  was  enacted,  "  that  no  lease  in  writing 
of  any  freehold,  copyhold,  or  leasehold  land  shall  be  valid 
tt  a  lease  or  surrender,  unless  the  same  shall  be  made  by 
deed,  but  any  agreement  in  writing  to  let  or  to  surren- 
der any  such  lands  shall  be  valid  and  take  effect  as  an 
>(;reement  to  execute  a  lease  or  surrender,  and  the  person 
who  shall  be  in  possession  of  the  land,  in  pursuance  of  any 
agreement  to  let,  may,  from  payment  of  rent  or  other  cir- 
CQiDstances,  bo  construed  to  be  a  tenant  from  year  to 
fear(e).''    It  is  clear  from  that  enactment,  that  this  instru- 


(a)  See  per  Lord  lA^ndhurst^ 
CB.,  3  Tjr.  021,  922,  in  Doe  d. 
^Ujffkk  V.  Meyrici;  Russell  v. 
^anany  4  Tyr.  384.  Also  6 
Kaddock  (or  Madd.  &  Geldart), 
^;  and  cases  collected,  3  Ad.  & 
£.345;  and  i>oe  v.  GalUni,  6  D. 
&AdoL621. 


(b)  See  cases  in  Coote's  Land- 
lord and  Tenant,  354. 

(c)  4  Scott,  301 ;  3  Bing.  N. 
C.  508;  see  Doe  d.  Rqyiance  v. 
LightfoGiy  8  M.  &  W.  553. 

{d)  Viz.  by  8  &  9  Vict.  c.  106. 

{e)  By  sect.  13,  this  act  was 

not  to  extend  to  anything  exe- 


184; 


Bdrt 

V. 

Rbbyi 
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1847*  ment,  not  being  under  seal,  could  not  be  a  lease,  con 
quentlj  could  not  require  a  stamp  as  such.  It  could  a 
be  an  agreement  to  grant  a  lease :  Majifield  v.  RobiMtom( 
And,  as  such  agreement,  it  is  exempted  firom  any  stan 
duty;  for  the  value  of  the  subject-matter  of  the  agreeoM 
must  be  taken  from  the  face  of  the  instrument,  which  d 
not  disclose  any  yearly  rent  of  £20  {b\  or  even  £5  ( 
Doe  d.  Marlow  v.  Wiggins  (d).  [Pcurkey  B. — This  inst; 
ment  may  have  only  passed  leave  to  use  the  rooms,  withe 
conferring  any  interest,  or  more  than  an  interesse  tennii 
The  only  certain  value  appearing  on  the  face  of  it  is  36i., 
the  rooms  need  only  be  held  for  a  month.] 

Petersdorffi  in  support  of  the  rule. — This  is  a  **  lease  n 
exceeding  the  term  of  three  years  from  the  making  thoei 
whereupon  the  rent  reserved  to  the  landlord  during  sa 
term  shall  amount  unto  two-third  parts  at  least  of  the  f 
improved  value  of  the  thing  demised :"  so  that,  by  29  Car. 
c.  3,  s.  2,  it  need  not  have  been  in  writing  at  all.  Now  1 
4th  section  of  7  &  8  Vict.  c.  76,  was  intended  to  apply  w 
to  such  leases  or  instruments  as  at  the  time  of  its  passi 
were  by  law  required  to  be  in  writing.  [Parke,  B. — Tl 
is  now  expressly  provided  by  8  &  9  Vict.  c.  106,  s.  3, 
which  only  such  leases  as  are  required  by  law  to  be 
writing  &c.  shall  be  void  at  law,  unless  made  by  deed.]  1 
act  of  7  &  8  Vict,  c  76,  s.  4,  did  not  provide  for  the  a 
logons  cases  of  tenancies  for  less  than  a  year,  c.  g.  fo 
month  or  week. 

Pollock,  C.  B. — The  words  of  that  section  are  *' 


cuted  or  done,  or  to  any  estate,  (c)  Id.tit.Agreement,^^forgn 

right,  or  interest  created  before  ing  a  lease  or  tack  at  rack-ren 

the  1st  of  January,  1845.  any  messuage,  land,  or  tenenu 

(a)  7  Q.  B.  486.  under  the  yearly  value  of  XIC 

Ih)  See  55  Geo.  3,  c.  184,  sche-  {d)  4  Q.  D.  367.  See  Shepk 

dulo,  tit.  Lease.  v.  Whebk,  8  C.  St  P.  534. 
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lease  in  tmting  of  any  freehold,  copyhold,  or  leasehold  land."  1847. 

Now  "land  "  by  the  first  section  is  to  include  "  tenements."  burton 

If  this  is  an  agreement,  as  it  has  been  shewn  to  be,  no  ^■ 
stamp  was  required.     The  rule  must  be  discharged. 

Parke,  B. — I  agree  that  this  rule  must  be  discharged. 
The  effect  of  sect  4  of  7  &  8  Vict,  c  76,  was,  that  no  lease 
b  writing  shall  be  yalid,  unless  made  by  deed,  and  that 
agieements  in  writing  not  under  seal,  which  would  pre- 
?ioQ8ly  have  been  considered  as  leases,  should  have  the 
f(»oe  of  agreements  to  execute  leases.  But  for  that  enact- 
iDent,  this  instrument  would  have  amounted  to  a  lease  in 
writing,  and  would  be  properly  construed  as  an  agreement 
equiyalent  to  a  demise  of  the  premises.  Yet,  having  been 
loade  while  that  enactment  was  in  force,  and  not  being 
QDder  seal,  it  became,  by  its  operation,  a  mere  agreement 
to  execute  a  lease,  and  consequently  did  not  require  to  be 
stamped  as  an  actual  demise. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Bule  discharged  (a). 


(a)  See  now  8  &  0  Vict.  c.  106,  s.  3. 
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1847- 

Dyer  v.  Disney  (a). 

The  Somenet     JjLOGGINS  had  obtained  a  rule,  calling  upon  the  plaintaiF 
is  one  of  the       ^  shew  cause  why  the  defendant  should  not  be  discharge 
^'^  tT*'  "rdi-     ^^*  ^^  *^®  custody  of  the  sheriff  of  Middlesex,  on  the  ground 
nary  with  fee,     of  his  being  privileged  from  arrest  as  the  Queen's  servant 
attend  her         in  ordinary  with  fee,  by  the  style  of  Somerset  Herald-ot- 
qoi^M  well    arms*    The  affidavits  stilted,  that,  in  1813,  he  was  appointed 
ai  on  state  cere-  ]yj  letters  patent  under  the  great  seal  to  that  oflSce,  with  aD 
therefore  priyi-    the  rights,  privileges,  and  immunities  thereto  appurtenant, 
i^;  '    and  that  he  had  ever  since  fulfilled  all  the  duties  of  such  office, 

and  stiU  remained  such  herald  As  such  he  was  a  Queen's 
servant  in  ordinary,  receiving  as  such  a  quarterly  salary,  wifli 
other  fees,  from  the  Lord  Chamberlain,  and  a  livery  or  dress 
of  office,  which  he  wore  when  in  personal  attendance.  He 
was  liable  to  attend  her  Majesty  at  any  moment  when  re- 
quired, and  had  personally  attended  her  and  the  three  pre- 
ceding sovereigns,  when  his  presence  as  herald  was  required, 
viz.  at  the  coronation,  opening  or  prorogation  of  Parliament, 
royal  marriages  or  funerals,  her  Majesty's  public  attendance 
at  the  chapels  royal,  on  all  saints'  and  collar  and  installation 
days,  &c. ;  but  for  some  years  past  had  been  disabled  by  ill- 
ness from  such  attendances  on  her  Majesty  as  herald.  On  her 
creation  of  titles  he  received  fees,  as  one  of  her  household 
servants.  He  had  been  several  times  discharged  at  cham- 
bers from  previous  arrest,  by  Patteson  and  Bosanquet,  Js** 
and  by  Gumey^  B.,  on  a  similar  claim  of  privilege ;  but 
Bx)lfe^  B.,  refused  to  discharge  him  on  the  present  occasionj 
and  indorsed  on  the  writ  of  summons,  that,  if  the  defendant 
had  the  privilege  claimed,  he  must  sue  out  a  writ  of  pfl^' 
lege.  His  counsel  having  prepared  such  a  writ,  it  was  ten- 
dered at  the  offices  of  the  Petty-bag,  and  of  the  record  a^^ 
writ  clerks  in  Chancery,  and  at  the  Crown-office,  and  at  the 

(a)  Decided  in  Easter  Term  (May  8). 
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cifignet  of  the  writs  in  Exchequer,  but  the  officers      ^847. 

d  to  issue  it,  never  having  heard  of  such  a  writ.    The 

lents  of  the  Petty-bag  office  were  searched,  but  no 

rrit  was  found.    The  Duke  of  Norfolk  was  applied  to, 

1  Maishal,  for  his  leave  to  arrest  the  defendant ;  but 

I  that  he  had  no  control  over  or  right  to  interfere  with 


woDell  shewed  cause  in  Hilary  Term  (Jan.  21), — This 
lUst  be  discharged,  for,  on  a  former  occasion,  this 
lefiised  to  discharge  the  defendant,  though  it  then 
ed  that  he  was  Somerset  Herald:  Leslie  v.  Dis- 
•  He  was  then  remitted  to  his  writ  of  privilege, 
ler  the  defendant  went  to  the  right  offices  or  not, 
rther  those  to  whom  he  applied  properly  or  impro- 
pefused  to  issue  the  writ,  makes  no  difference  as  to 
le  to  relief  here ;  for  the  groimd  on  which  the  writ 
ifosed  to  be  issued  was  that  no  such  writ  was  in 
loe.  That  shews  that  his  l^al  right  to  enforce  his 
ge  was  at  an  end.  Besides,  he  is  not  a  Queen's  ser- 
i  ordinary  with  fee,  for  his  duty  is  limited  to  extra- 
y  occasions  of  full  ceremonial,  when  the  attendance 
lids  is  requisite :  Luntley  v.  Battine{b\  Bym  v.  Dib" 
And  if  he  were  such  servant  in  ordinary,  he  would 
rilled  only  while  capable  of  active  service,  which 
long  ceased  to  be.  An  attorney's  privilege  only  in- 
thoee  actually  in  practice.  This  privilege  is  tiiat  of 
leen,  or  of  the  Earl  Marshal,  and  neither  interferes. 

^m$y  in  support  of  the  rule. — The  defendant  is  still 
leen's  servant  in  ordinary,  liable  to  be  called  on  to 
her  at  any  time.  His  illness  does  not  deprive  him  of 
rilege  as  such,  tiU  shewn  to  be  permanent  and  incur- 
LesKe  v.  Disney  is  not  in  point  to  estop  this  applica- 

l  C  M.,  &  R.,  578;  5  Tyr.  181.        (5)  2  B.  &  Aid.  234. 
(c)  1  C,  M.,  &  R.,  821 ;  6  Tyr.  357. 
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25^^      tion,  for  the  defendant's  present  affidavits  detail  his  duta^^ 
more  specifically  than  in  that  case,  and  entitle  him  to  I^^ 
discharge.     [Parke,  B.,  alluded  to  ReyneFs  case  (a),    IF*  ^i 
writ  of  privilege  can  only  be  obtained  for  the  officers  of  tlie 
Court,  we  ought  to  consider  whether  we  should  not  di^. 
charge  the  defendant ;  but  the  rule  will  be  dischaiged^  if 
such  a  writ  wiU  Ue.] 

Cur.  adv.  vult 
In  Easter  Term, 

i 

Alderson,  B.,  deUvered  the  judgment  of  the  Court— 
I  regret  that  questions  of  this  kind,  relating  to  the  privh 
leges  of  her  Majesty's  servants  to  be  exempted  from 
arrest,  should  arise  in  modem  times ;  and  I  must  add,  that 
it  would  be  much  better  if  her  Majesty  was  served  by  per- 
sons who  are  not  in  debt.     The  privilege  itself  is  one  that 
belongs  not  to  the  party,  but  to  the  Crown,  and  the  queetiaA 
here  is,  whether  the  defendant  has  made  out  to  our  satis&O^ 
tion  that  he  is  a  servant  in  ordinary  to  her  Majesty  wil 
fee.     When  this  defendant's  case  was  before  this  Court 
a  former  occasiou,  my  Brother  Parke  and  myself  being 
only  Judges  present,  we  doubted  whether  the  defendant 
a  servant  in  ordinary  with  fee,  and  accordingly  discharge^^ 
the  rule,  directing  the  defendant  to  sue  out  a  writ  of  priv^^ 
lege,  if  he  thought  fit.     Since  tiiat  time  the  same  questioii^ 
has  been  brought  before  two  other  Judges,  Po^^cm,  J., 
Gumej/y  B.,  on  fuller  affidavits.     They  considered  him 
servant  in  ordinary  with  fee,  and  ordered  him  to  be 
charged.     On  a  later  occasion,  Bosanquet,  J.,  ordered  hSt^ 
discharge,  on  the  groimd  that  he  was  shewn  by  the  affidaviC^ 
to  be  a  Queen's  servant  in  ordinary  with  fee.     The  preseiB-^ 
affidavits  make  out  that  he  is  in  continuous  attendance  oH 
her  Majesty,  as  his  services  may  be  required  at  any  time^ 
and  when  his  services  are  required,  it  would  be  improper 
that  he  should  be  prevented  by  arrest  from  discharging  his 

(a)  6  Rep.  95  a. 


HILABT  TEBM,    10  VICT.  315 

daties.    It  appears  that  he  is  bound  to  attend  the  Queen  on         1847. 

the  opening,  prorogation,  or  dissolution  of  Parliament,  and 

to  be  present  at  coronations,  royal  marriages  and  funerals, 

and  many  other  ceremonials,  the  recurrence  of  which  is  at 

nnoertain  periods.     Under  such  circumstances,  it  would  be 

improper  in  this  Court  to  authorise  his  arrest,  and  thereby 

deprive  the  Crown  of  the  due  and  ordinary  state  which  be- 

[    loogB  to  it.     It  is  said  that  his  duties  are  not  continuous, 

bat  that  forms  no  ground  for  arrestmg  him.     A  chaplain  in 

oriinaiy  is  not  required  to  be  always  preaching  before  the 

QoeeD,  but  is  liable  to  perform  that  duty  occasionally ; 

nevertheless,  his  service  is  a  continuous  one,  though  per- 

i!ttmed  at  reasonable  intervals.     The  same  rule  holds  with 

itigard  to  the  candle-snuffer  and  fire-lighter  of  the  palace. 

Xa  scunmer  no  fires  are  required,  and  fewer  candles  burnt : 

^tall  the  duties  are  continuous,  though  subject  to  be  per- 

&imed  at  uncertain  periods.     The  like  in  the  cases  of  pages 

^f  the  second  class,  and  lords  of  the  bedchamber,  whose  ser- 

'Vioes  are  usually  performed  for  only  a  month  at  a  time:  they 

^xe  functionaries  who  are  liable  to  be  called  on  to  serve  her 

^Atjesty  at  any  time.   In  like  manner,  the  Somerset  Herald- 

^trtims  must  be  considered  as  in  the  continuous  service  of 

tie  Crown,  and  it  is  inconsistent  with  the  powers  and  prero- 

S^^es  of  her  Majesty  that  she  should  be  inconvenienced  by 

tie  arrest  of  her  servant.     The  defendant  must  therefore  be 

^Bchaiged,  though  there  may  be  a  doubt  as  to  the  proper 

coarse  to  be  pursued  with  respect  to  him.     Keble  says,  in 

Sa  V.  MouUan  (a),  that  the  Lord  Chamberlain  ought  to 

i«nove  persons  in  debt  from  the  service  of  the  Crown,  or 

Wffipd  them  to  pay  their  debts : — but  with  this  we  have 

^ing  to  do. 

Rule  absolute. 

(a)  2  Keble,  3. 
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Jan,  28.  HARRISON  r.  Watt  and  Wife. 

Debt  for  goods  AN  order  had  been  made  by  Rolfe^  B.,  for  reyiewing  t 

first,*  ai  to  ail  Master's  taxation  of  the  defendants*  costs  in  this  cause,  a; 

of  the  monTes  ^^^  taxing  the  plaintifTs  costs  on  the  replication,  on  taUi 

in  the  dedara-  money  out  of  court  in  satisfaction  of  the  causes  of  actio 

tton  mention-      ^  *' 

ed,  never  in-  in  rcspect  of  which  it  had  been  paid  in.  The  action  was  i 
condij,  aato      debt,  for  goods  sold  and  delivered  to  the  female  defendiD 

^.!^lS&Sf,  ^^®  ^^^  ^*  *^^®  common  counts.  Damages  £10 
pajment  into     Pleas,  except  as  to  15*.,  parcel  of  the  monies  in  the  de 

court  of  15#.  .  .         ,  .    ,  ,  ,  L 

Replication,  claration  mentioned,  never  mdebted;  second,  as  to  thi 
plea;  aa  to  last  ^um  of  15*.,  payment  into  court  of  that  sum,  with  ai 
plea,  that  pWn.  averment  that  the  defendants  were  never  indebted  to  ih 

tin  accepts  the 

l5#.infuii satis,  plaintiff  to  a  greater  amount.    Verification. — Replication 

faction  and  dis-   •»•  ^  i  .  xM 

diarge  of  the  similiter  to  the  first  plea ;  to  the  last  plea,  that  the  phanui 
STeSJte^uc-  accepted  and  took  out  of  court  the  15$.  in  fuU  satisfactid 
tory  part  of       ^nd  dischars^  of  the  causes  of  action  in  the  introducton 

that  plea  men-  ° 

tioned,  with  part  of  the  last  plea  mentioned :  therefore,  as  to  such  caose 
uMnt  for  hb  ^'   of  action,  the  plaintiff  is  satisfied,  and  prays  judgment  ft 

StiLJbchiJf f  ^^  ^^^*®  ^"^^  charges  by  him  sustwned  in  that  behalf.  H* 
At  the  trial,  the  causc  was  tried  by  writ  of  trial  before  the  imdersheriff  o 

jury  fonnd  that  ^  .  _j 

the  defendants  Durham,  who  returned  that,  on  the  issue  of  never  indebted 
indebted  to  the  ^'^  ^^  foimd  that  the  defendant  Mary,  except  as  to  the  sii 
plaintiff  hi  more  g^J^  ^f  jg^    ^^^  never  indebted  in  manner  and  form  as  tk 

than  the  15«.: —  ^     ^  ' 

Heidt  that  the  plaintiff  had  alleoced  in  his  declaration.  Upon  taxinir  ui 
titled  to  costs  costs,  the  Master  allowed  the  defendants  the  whole  oo0^ 
tion  to  the  last  ^^  ^^  cause,  including  those  of  the  plea  of  payment  vA 
P^'  court  (a),  and  refused  to  allow  any  costs  to  the  plainti 

under  Eeg.  Gen.,  Trin.,  1  Vict 

S.  Temple  had  obtained  a  rule,  calling  on  the  pbuntiff  i 
shew  cause  why  the  above  order  should  not  be  rcsdnded. 

(a)  See  Hullock  on  Costs,  350,  862;  Stevenion  v.  Yorh^  4  T.  R.  1< 

Jeffs  v.  Smithy  4  Taunt.  186. 
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BmBAcwed  cause. — The  defendants,  instead  of  plead-  1847. 
'  pflijment  into  court  of  168.  to  the  whole  causes  of 
bn,  have  divided  their  plea,  pleading  that  payment  as  to 
t,  and  leaving  a  defence  as  to  the  rest  [Parke,  B. — 
)sd  the  15«.,  the  plaintiff  says  he  is  satisfied.  No  diffi- 
f  would  have  arisen  on  the  old  mode  of  paying  money 
oonrt  The  15s.  would  have  been  struck  out,  and  the 
ttiff  would  have  gone  on  for  the  rest.  Here  the  defen- 
insulates  one  part  of  the  declaration  from  the  rest,  pays 
!jr  into  court  on  it,  and  the  plaintiff  says  he  is  satis- 
I  The  Rule  of  Trin.,  1  Vict.,  is  as  follows :—"  The 
tiff,  after  the  delivery  of  a  plea  of  payment  into  court, 
be  at  liberty  to  reply  to  the  same  by  accepting  the 
80  paid  into  court  in  full  satisfaction  and  discharge  of 
sanse  of  action  in  respect  of  which  it  has  been  paid  in, 
be  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of 
and,  in  case  of  nonpayment  thereof  within  forty-eight 
^  to  sign  judgment  for  his  costs  of  suit  so  tazed.^ 
rke,  B. — The  plaintiff  had  a  right  to  tax  costs  quoad 
15«.,  and  end  the  cause  so  far.  He  accepted  that  sum 
iiU  satisfaction  of  15^.,  part  of  the  debt  and  cause  of 
3>i  on  which  it  was  paid  in.  But  the  plaintiff  could  not 
pt  it  out,  if  the  plea  is  thus  divided ;  for  if  he  does,  he 
t  accept  it  on  the  plea  of  payment  of  money  into  court, 
enter  a  nolle  prosequi  upon  the  issue  on  never  indebted, 
80  become  liable  to  pay  all  costs.  Alderson,  B. — Had 
qdied  that  he  had  sustained  damages  ultra,  the  defcu- 
t  would  no  doubt  have  been  entitled  to  costs.]  As  to 
quantum  of  costs,  it  is  not  only  the  costs  of  the  plea  and 
ication  to  which  the  plaintiff  is  entitled,  though  no  spe- 
i  portion  of  the  declaration  is  recovered  on,  and  no  addi- 
(ol  costs  incurred  by  him;  for  he  is  entitled  to  the 
end  costs  up  to  the  point  to  which  he  was  right  in  pur- 
)g  his  action,  viz.  the  time  of  paying  the  money  into 
irt  For  he  was  obliged  to  issue  a  writ,  and  to  declare, 
»der  to  support  tiie  judgment  he  sought  ultimately  to 
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1847.  ^      recover.     \_Pollock,  C.  B. — It  will  be  said,  that  if  the 

ment  into  court  had  been  general^  the  plaintiff  might  ha' 
taken  the  money  out^  and  would  then  have  got  his  costs ;  b; 
instead  of  that,  the  defendants  plead  a  payment  into  court  < 
ISs.  as  to  15^.9  and  never  indebted  as  to  the  rest,  so  tb 
the  phuntiff  was  driven  to  join  issue,  and  go  on  to  trial,  a 
enter  a  nolle  prosequi,  and  become  conclusively  liable  to  pty 
costs.  Alderson,  B. — On  the  plea  of  payment  into  court  ol 
15«.  as  to  1 6s.,  the  plaintiff  could  not  say  the  defendant  wm 
indebted  to  a  larger  amount.  That  made  the  plea  of  Dera 
indebted  to  the  residue  necessary.] 

&  Temple,  contnL — Cauty  v.  GyU{a)  is  in  favour  of  ifcc 
defendants.  There  there  were  five  counts  in  debt,  and  eix 
pleas,  tiie  last  being  a  plea  of  payment  of  £30  into  oonrti 
Issues  were  joined  on  the  other  pleas,  and  as  to  the  oxd^ 
the  plaintiff  took  the  £30  out  of  court  in  full  satisfaction  d 
all  the  causes  of  action  as  to  the  £30,  parcel  &c  The 
plaintiff  was  held  not  entitled  to  tax  his  costs  under  B^« 
Gen.  Trin.  1  Vict  \Polloch,  C.  B.— That  case  docs  not 
alter  the  plaintiff's  argument  It  was  there  attempted  to 
tax  the  costs  before  tiie  issues  were  disposed  of,  but  tbe 
Court  thought  the  attempt  premature.]  In  Cauty  v.  Giflk 
Tindaly  C.  J.,  says : — **  I  think  tiie  meaning  of  the  ruk 
must  be,  that  the  plaintiff  shall  be  entitled  to  tax  his  ooetfl 
only  where  the  money  is  accepted  in  satisfaction  of  tbe 
whole  demand,  and  not  where  there  are  other  issues  upon 
which  the  parties  are  proceeding  to  trial."  [Parke,  R-* 
There  the  plaintiff  sought  to  recover  the  costs  of  all  th 
replications  to  five  different  special  pleas,  but  was  held  noi 
entitled  to  any  of  them.]  That  decbion  resulted  from  th 
form  of  the  pleadings.  [Parke,  B. — All  the  plaintiff  wBt 
there  entitled  to,  imder  the  new  rule,  was  the  costs  of  «oi< 
for  the  cause  of  action  in  respect  of  which  the  money  wa^ 

(a)  4  Man.  &  Gr.  907. 
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ad  into  courts  but  not  to  the  costs  of  the  replications  on  ^  1847. 
Bcial  pleas,  so  that  the  taxation  was  properly  set  aside, 
le  Lord  Chief  Justice's  opinion  was  quite  right,  for  the 
mtiff  had  taxed  the  costs  to  that  time,  but  does  not  hold 
oe  there  are  other  issues,  &c  [Piatt,  B. — The  princi- 
OQ  which  costs  are  dispensed  under  this  rule,  is  settled 
ttfodee  y.  Goldsmith  (a).  That  was  an  action  of  assump- 
Tor  2SL  5s.  money  had  and  receiyed,  to  which  tiie  jde- 
knt,  as  to  all  except  3/.  5s.,  pleaded  non  assmnpsit ;  as 
U  except  SL  5s.,  a  set-off  of  £25;  and  as  to  the  SL  5s., 
nent  of  that  sum  into  court.  The  plaintiff  by  his 
ication  admitted  the  set-off,  and  replied  that  he  would 
further  prosecute  the  suit  against  the  defendant  except 
D  the  sum  of  3/.  5s.,  and  took  that  sum  out  of  court  on 
last  plea.  The  Master  haying  allowed  the  plaintiff  on 
ition  his  whole  costs,  the  Court  reyiewed  the  taxation, 
Dg  the  defendant  the  costs  on  tiie  general  issue  and  set- 
as  to  which  the  plaintiff  had  in  fact  entered  a  nolle 
lequi,  and  allowing  the  plaintiff  costs  as  to  that  part  of 
cause  of  action  in  respect  of  which  the  SL  5s.  was  paid 
\  court  For,  as  the  replication  amounted  in  effect  to  a 
t  prosequi  as  to  a  coimt  or  part  of  a  count,  the  costs 
wed  by  stat.  3  &  4  WilL  4,  c.  42,  s.  33.]  The  prac- 
hitherto  has  been  neyer  to  tax  any  costs  to  plaintiffs  in 
kcases. 

^>LL0CK,  C.  B. — This  rule  must  be  discharged,  and  with 
bi^  for  the  reasons  I  haye  already  stated.  We  all  agree 
he  decision  of  my  Brother  Alderson,  which  he  has  stated 
18  in  a  similar  case. 

^ABXE,  B. — ^K  the  plaintiff  goes  on  to  try  and  fails,  he 
St  pay  the  costs  of  the  triaL 

i)2M.&W.202.    See  FTti/foiiw  y.  iSS&artMHM^,  3  Scott,  761 ;  3 

Bing.  N.  C.  331. 

^OU  XVI.  Y  M.  W. 


322  CASES  IN   THE  EXCHEQUEB, 

pleas  of  set-off  replied  the  statute  of  limitationsy  on  whldi 
issue  was  joinecL 

At  the  trial,  before  the  late  Mr.  Justice  WUBoms,  at 
the  last  Spring  Assizes  at  Chester,  it  appeared  that  the 
action  was  brought  by  the  assignees  of  Mr.  Ryle,  wiio 
before  his  bankruptcy  was  a  banker  at  Macclesfield,  to 
recover  the  balance  due  upon  a  banking  account  of  Mr. 
Turner,  the  defendant's  testator.  Mr.  Ryle  became  bank- 
rupt in  1841,  at  which  time  Mr.  Turner  had  overdrawn 
his  accoimt  to  the  amount  of  £1870.  The  defendant 
proved  payment  of  £1015  to  the  pliuntiffs  before  the 
commencement  of  this  action,  whereby  the  balance  wis 
reduced  to  £855,  which  he  sought  to  cover  by  the  set- 
off alleged  in  the  second  plea.  In  order  to  establish  tlat 
plea,  he  proved  that,  in  the  year  1826,  an  account  bad 
been  opened  with  the  bank  in  the  joint  names  of  the  de- 
fendant's testator  and  one  Mawdesley  (as  trustees),  on 
which  interest  appeared  to  have  been  allowed  to  them  at 
the  rate  of  3  per  cent,  per  annum  down  to  the  year  1832, 
when  the  balance  due  to  them  was  stated  at  918/.  IZs,  Si; 
but  the  books  did  not  show  any  further  transaction  or 
entry  relating  to  this  account  after  that  date,  the  balaooe 
remaining  the  same  down  to  the  period  of  the  bankniptcy. 
Mawdesley  died  in  January  1839.  The  testator's  se- 
parate account,  on  which  this  action  was  brought,  was 
opened  with  the  bank  at  a  later  period  than  the  aocoont 
of  Turner  and  Mawdesley ;  both  were  entered  in  the  sams 
ledger,  the  latter  being  headed  ^^  Messrs.  Turner  and 
Mawdesley,"  and  there  were  separate  pass-books  for  eadi* 
On  the  separate  account  of  Mr.  Turner,  interest  at  5  per 
cent  per  annum  was  charged  against  him  from  time  to  time 
in  the  bank  books,  down  to  the  period  of  the  bankruptcy. 

It  was  contended  by  the  defendant's  counsel,  that,  under 
these  circumstances,  the  statute  of  limitations  was  no  aiir 
swer  to  the  set-off;  for  that^  first,  there  was  a  duty  implied 
by  law  on  the  part  of  a  banker  regularly  to  enter  up 
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interest  due  upon  the  account  of  a  customer^  and  bo 
prevent  the  statute  of  limitations  from  attaching  upon  the 
debt;  and  secondly,  that  the  two  accounts  were  for  this 
potpose  to  be  taken  as  one,  and  the  part  payments  in 
JfSfGCt  of  the  account  entered  to  Turner's  debit  kept  alive 
both.  But  they  relied  also  upon  the  following  facts,  as 
tmoanting  to  acknowledgments  in  writing  sufficient  to  pre- 
"Qit  the  operation  of  the  statute.  In  the  first  place,  the 
iiikmpt,  on  his  final  examination,  in  June  1841,  had 
uteied  in  his  balance  sheet,  which  was  signed  by  him, 
le  sum  of  918^  ISs.  Sd,  as  due  from  his  estate  on  the 
aoount  of  Turner  and  Mawdesley.  Secondly,  in  the 
one  year,  an  accountant  employed  by  the  assignees  to 
ind  up  the  affidrs  of  the  bank,  had,  by  their  direction, 
at  a  letter  to  the  defendant's  testator,  containing  an 
nagned  copy  of  the  entry  in  the  ledger  of  the  account 
etween  the  bank  and  Turner  and  Mawdesley,  in  the 
dlowing  terms: — "Messrs.  Turner  and  Mawdesley,  Cr. — 
182. 13^  SdJ* — The  learned  Judge  expressed  his  opinion 
hit  the  set-off  was  barred  by  the  statute  of  limitations, 
ad  under  his  direction  the  plaintiff  had  a  verdict  on  all 
he  issues  except  the  third,  damages  £1030,  leave  being 
tterved  to  the  defendants  to  move  to  enter  a  verdict  for 
hem  on  the  plea  of  set-off;  the  Court  to  be  at  liberty  to 
Inir  any  inference  which  a  jury  might  properly  have 
lawn  from  the  facts  proved. 

In  last  Easter  Term,  Chilton  obtained  a  rule  nisi  ac- 
xxdingly,  against  which  cause  was  shown  in  Michaelmas 
Term,  (Nov.  13th  &  14th),  by 

Tbjd  AUarney-General  and  Webby. — The  statute  of 
Dutations  was  a  bar  to  the  defendant's  set-off.  The 
lation  between  a  banker  and  a  customer  who  deposits 
oney  in  his  bank,  is  the  ordinary  relation  of  debtor  and 
editor,  with  the  superadded  obligation  on  the  part  of  the 
inker,  arising  out  of  the  custom  of  the  trade,  to  honour 
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the  drafts  of  his  customer ;  the  breach  of  which  duty  : 
the  subject  of  an  action  on  the  case^  Marzettiy.  WiUiams{d 
or  of  an  action  of  assumpsit,  the  tort  being  waiyed.  Bu 
the  deposit  is  no  more  than  an  ordinary  loan.  It  was  a 
expressly  held  by  Sir  William  Grant  in  Carr  v.  Carr{b] 
and  Devaynes  v.  Nohle  (c) ;  by  the  Court  of  Queen's  Bench 
in  Sims  v.  Bond{d);  and  by  Lord  Chancellor  Lyndhurdm 
Foley  V.  Hill{e)y  reversing  the  decision  of  Vice-Chancellor 
Knight  Bruce  in  the  same  case  (/).  It  has  been  held  abo^ 
that  money  in  a  banker's  hands  will  ]>ass  under  a  bequest  ol 
** ready  money"  in  a  will:  Parker  v.  Marchant{g).  Ike 
debt,  therefore,  which  was  due  from  the  bankrupt  to  Tis^ 
ner  and  Mawdesley,  was  an  ordinary  debt,  capable  of  being 
barred  by  the  statute  of  limitations.  Nor  can  it  be  said  thai 
the  two  debts — that  due  from  Turner  on  the  one  hand,  and 
that  due  to  Turner  and  Mawdesley  on  the  other — w€W 
so  blended  together  as  to  form  one  account,  and  so  tfl 
prevent  the  operation  of  the  statute  of  limitations.  Hk 
debt  on  the  joint  account  of  Turner  and  Mawdesley  im 
kept  altogether  distinct  from  the  other,  and  was  barred 
by  the  statute  of  limitations  before  the  death  of  Mawdealef 
in  1839,  no  interest  having  been  i)aid  in  respect  of  it  anoe 
1832 ;  whereas,  on  the  debt  of  Turner  to  the  bank,  interefft 
was  charged  at  5  per  cent,  down  to  the  time  of  the  bank- 
ruptcy. At  all  events,  u{)on  these  pleadings  the  balance 
due  to  Turner  and  Mawdesley  is  treated  as  an  ordinaiy 
debt,  for  money  lent,  to  which  therefore,  prima  facie,  the 
statute  of  limitations  is  applicable. 

Secondly,  as  to  the  facts  relied  upon  to  take  the  case 
out  of  the  statute.  The  account  sent  to  tlie  testator  bf 
the  accountant  was  imsigned;  and  besides,  the  acknoW* 

(a)  1  B.  &  Adol.  416.  (/)  13  Law  J.,  N.  S.,  Chane- 

[h)  1  Meriv.  641,  n.  182. 

(c)  Id.  668.  ig)  12  Law  J.,  N.  S.,  CluaiC- 

id)  6  B.  &  Adol.  38.  385. 

(0  1  PhUlips,  399. 
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pnent  signed  by  an  agent  is  not  suflScient :  Hyde  v.         1847. 

uim{a).     And  the  statement  made  by  the  bankrupt 

lis  balance  sheet  cannot  affect  his  assignees,  whose  title 

lot   be  defeated  by  any  act  done  by  the  bankrupt 

r  his  bankruptcy.     Eiche  v.  Nokes  {h\  which  may  be 

1  as  to  this  pointy  was  an  action  against  the  bankrupt 

self. 

ktZton,  Toum$end^  and  Egerton^  in  support  of  the  rule. — 
he  ailment  on  the  other  side  be  well  founded,  it 
WB  that  a  banker^  who  neglects  to  balance  the  account 
18  customer  for  six  years,  may  keep  for  his  own  use  the 
ey  deposited  with  him  by  the  customer,  who  may  have 
I  abroad  the  whole  time,  and  may  have  had  no  occasion 
raw  a  cheque.  Surely  that  would  be  contrary  to  tlie 
7  of  the  law.  On  the  other  liand^  if  a  banker  is  in 
situation  of  an  ordinary  debtor,  any  person  who  de- 
is  money  with   him  might  (before  the  recent  altera- 

in  the  law  of  arrest)  immediately  aflerwards  have 
B  an  affidavit  of  debt  against  him,  and  arrested  him. 
the  true  relation  between  the  parties  is  this^  that  the 
:er  holds  the  money  under  a  special  contract  to  honour 
cheques  of  the  customer ;  who  on  his  part  cannot,  so 

as  the  banker  is  solvent,  support  an  action  for 
Ithout  a  previous  demand  of  it  in  writing.  This  view 
be  case  appears  to  be  supported  by  the  decision  in 
zeiH  V.  Williams.  In  Pothier  on  Contracts,  by  Evans, 
2,  p.  126,  it  is  said — "  Wliere  a  man  deposits  money 
le  hands  of  another,  to  be  kept  for  Ids  use,  the  pos- 
Dn  of  the  custodec  ought  to  be  deemed  the  possession 
le  owner,  until  an  application  and  refusal,  or  other 
il  of  the  right ;  for  until  then  there  is  notliing  adverse; 
I  conceive  tliat,  upon  principle,  no  action  should  be 
red  in  tliese  cases,  without  a  previous  demand ;   con- 

»  2  Bing.  N.  C.  776.  {I)  1  M.  &  Rob.  359. 
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1847,         sequentlj  that  no  limitation  should  be  computed  further 
back  than  such  demand."   In  Norton  y.  JEnam{a)^  Parkey  B., 
says — ^^  Where  money  is  lent  simply^  it  is  not  denied  that 
the  statute  begins  to  run  from  the  time  of  the  lending. 
Then  is  there  any  difference  where  it  is  payable  with  in- 
terest ?     It  is  quite  clear  that  a  promissory  note  payable 
on  demand  is  a  present  debt^  and  is  payable  without  any 
demand,  and  the  statute  runs  from  the  date  of  it.     Then 
the  stipulation  for  compensation  in  the  shape  of  interest 
makes  no  difference,  except  that  thereby  the  duty  is  con- 
tinually increasing  de  die  in  diem.     It  is  quite  different 
from  a  note  payable  at  sight,  because  there,  by  the  terms 
of  the  contract,  it  must  be  shewn  before  the  action  is 
brought."     This  is  analogous  to  the  case  of  a  note  payable 
at  sight,  and  therefore  the  statute  did  not  be^n  to  run 
until  the  bankruptcy,  in  1841,  rendered  any  formal  de- 
mand of  the  deposit  unnecessary.     [Rolfe,  B. — The  pas-» 
sage  cited  from  Evans's  Pothier  certainly  goes  to  show 
the  money  owing  by  a  banker  to  his  cusUmier  is  not 
ordinary  debt,  but  one  of  a  special  nature,  for  which  n« 
action  can  be  brought  without  a  previous  demand.     Bu^h.1 
supposing  that  to  be  so,  should  you  not  have  raised  it^mi 
question  by  your  pleadings  ?    Whereas  here  the  plea 
it  as  an  ordinary  debt  for  money  lent.     Parke^  B.- 
has  been  held  {b)  that  a  plea  of  the  statute  of  limitatic^'Stf 
admits  the  original  debt,  and  only  denies  its  having 
due  within  the  six  years.      It  is  therefore  admitted 
these  pleadings,  that  the  bankrupt  was  originally  indebfc^ 
to  Turner  and  Mawdesley  in  the  sum  of  918iL  13«.  8dL  r^or 
money  lent;  whereas  you  are  now  arguing  that  he  ne^^^r 
was.]      Then  the  facts  proved  in  evidence  take  the  c^s^ 
out  of  the  statute ;  for  supposing  the  remedy  to  have  b^^ 
barred  by  the  lapse  of  time  in  1838,  it  has  been  revi^^ 
by  the  payments  made  on  Turner's  account  within  the 

(a)  2  M.  &  W.  i61.  (b)  Gah  t.  O^perPi,  1  Ad.  &  £.  102. 
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years,  and  after  the  death  of  Mawdesley.     \_Parkey  B. —         1847* 

The  fiict  of  the  bank  charging  interest  on  the  money  ad- 

TiDoed  by  them  to  Turner,  after  the  death  of  Mawdesley, 

18  Tery  strong  evidence  that  that  money  was  advanced  by 

way  of  independent  loan  to  Turner,  and  not  by  way  of 

pvt  payment  of  an  antecedent  debt]     But  further,  the 

idmission  of  the  bankrupt  in  his  balance-sheet  was  a  suf- 

fident  acknowledgment  to  take  the  debt  out  of  the  opera- 

tioii  of  the  statute:  JEicke  v.  Nokes;  Ex  parte  Seaber(a). 

ind  although  the  account  sent  in  by  the  accountant,  by 

i    Aetathority  of  the  assignees,  might  not  be  sufficient  for 

[    Au  purpose,  it  constitutes  a  fresh  cause  of  action  on  an  ac- 

cmtt  stated,  within  the  fourth  plea :    Smith  v.  Forty  (&), 

AMy  V.  James(c).     \_PoHock,  C.  B. — It  does  not  shew  any 

ttnaderation.     Parke,  B. — In  AsKby  v.  James,  the  parties 

^  and  stated  accounts,  and  struck  a  balance ;  that  was 

^valent  to  a  payment  by  one,  and  a  repayment  by  the 

otker.] 

Cur.  adv.  vult 

Hie  judgment  of  the  Court  (d)  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  is,  how  far 
^  defendant  is  entitled  to  avail  himself  of  an  old  banking 
^^ont,  on  which  a  large  balance  has  been  standing  for 
^*^y  years,  and  to  which  the  statute  of  limitations  would 
H^ly  under  ordinary  circumstances.  And  a  question  arose 
whether  this  could  be  considered  in  any  other  light  than  an 
^^*^inary  debt;  there  being,  undoubtedly,  several  authorities 
^  "which  it  is  distinctly  laid  down  that  money  deposited  in 
^  hanker's  hands  is  equivalent  to  money  lent ;  and  the  ma- 
i^^ty  of  the  Court  are  of  that  opinion.     I  entirely  concur 


(•)  1  DeacoD,  543.  {d)  PoUoel,  C.  B.,  Parle,  B., 

(^)  4  C.  &  P.  128.  Aldertan,  B.,  and  Rolfi,  B. 

^«)  11  M.  &  W.  642. 
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in  the  judgment  of  the  rest  of  the  Court,  that  the  set-oi 
in  the  present  case,  cannot  be  made  available;  for  ev^ 
assuming  that  this  account  ought  not  to  be  treated  j 
money  lent,  but  that  there  are  peculiar  circumstances  u 
a  banking  account  which  distinguish  it  from  any  other,  yd 
none  of  those  circumstances  appear  on  these  pleadings^  m 
as  to  justify  us  in  considering  this  case  di£Perently  Ihiii 
what  we  should  if  it  were  an  ordinary  case  of  mooq 
lent ;  and  I  therefore  concur  with  the  rest  of  the  Gout! 
that  the  present  rule  must  be  discharged.  At  the  siim 
time,  I  must^  certainly  with  considerable  doubt  and  dift 
dence,  confess  the  hesitation  of  my  own  opinion,  whediei 
tliere  is  not  a  special  contract  between  the  banker  and  Ui 
customer  as  to  the  money  deposited,  which  distinguiaheiil 
from  the  ordinary  case  of  a  loan  for  money.  It  seems  li 
me  that  is  a  question  for  the  jury,  who  ought  to  decidi 
what  is  the  liability  of  the  banker,  and  whether  the  mooBj 
deposited  with  him  is  money  lent  or  not.  I  could  nol 
concur  in  the  judgment  of  the  rest  of  the  Court  withoot 
ezjiressing  this  doubt,  in  which,  however,  they  do  not  pi^ 
take,  as  tliey  are  of  opinion  tliat  money  in  the  hands  of  s 
banker  is  merely  money  lent,  with  the  superadded  obligi- 
tion  that  it  is  to  be  paid  when  called  for  by  the  draft  of 
the  customer. 

Rule  dischai]ged. 
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Mathewson  v.  RiY.  Jan.  19. 

Assumpsit  on  a  charter-party.  The  first  count  stated^  Since  the  Ge- 

lliaty  by  a  certain  charter-party  of  afireightment,  it  was  hu.,  4  wm.  4, 

nmioally  agreed  between  the  plaintiflT,  owner  of  the  good  ^^^^^i^ 

Up  or  vessel  called  &c.«  of  the  measurement  &c.,  then  charter-party^ 

.  going  for  de- 

Ifing  at  Rochester,  and  the  defendant,  described  as  of  &c.,  mnrrage  and 
ftik  the  said  ship,  being  tight,  stanch,  and  strong,  and  ship,  cannot  be 
mrj  way  fitted  for  the  voyage,  should  with  all  convenient  j^^^i^  "" 
feed  sail  and  proceed  to  Riga  (Boldera),  having  liberty  to  count  for  dc- 

mnrragei  and 

wte  a  cargo  to  Hamburgh,  or  to  some  intermediate  port,  or  the  latter  count 

beet,  or  so  near  theteunto  as  she  might  safely  get,  and  ^^t  as  being 

ttere  load,  from  the  agents  of  the  said  affi-eighter,  a  full  and  J^^on^^f  ^' 

oomplete  cargo  of  fir  timber  and  deals,  &c.  &c.,  and,  being  abo?e  rule. 

80  loaded,  should  forthwith  proceed  to  Portsmouth,  or  so 

netr  thereunto  as  she  might  safely  get,  and  deliver  the 

•un^  on  being  paid  freight  at  and  after  a  certain  rate  in  the 

Hid  charter-party  mentioned^  all  in  frdl,  and  in  lieu  of  all 

p(^  diaiges  and  pilotages ;  restraint  of  princes  and  rulers, 

tte  act  of  God,  the  Queen's  enemies,  &c.  &c.i  always  ex- 

tfsfftei;  the  freight  to  be  pcud  on  unloading  and  right  deli- 

Yoy  of  the  cargo  in  manner  therein  mentioned.     Thirty 

iQiunog  days  were  to  be  allowed  to  the  said  defendant,  if 

tile  ship  was  not  sooner  despatched,  for  loading  the  ship 

^  Riga  and  delivery  at  Portsmouth,  and  ten  days  on  demur- 

2^6  over  and  above  the  said  laying  days,  at  £5  per  day. 

^fier  the  uBual  averment  of  mutual  promises,  the  declara- 

Moa  averred  that  the  ship,  within  a  reasonable  time  after 

the  making  of  the  charter-party,  was  tight  &c.,  and  etery 

^7  properly  fitted  for  the  voyage,  and  did  with  all  conve- 

^Uent  speed  sail  and  proceed  to  Biga,  without  having  taken 

^  cargo  to  Hamburgh,  or  any  other  port,  and  afterwards,  to 

^  on  the  28th  of  April,  1846,  arrived  at  Boldera,  being 

^Qear  to  Biga  as  the  said  vessel  could  safely  get;  and  the 

VOL,  XVL  *  Y  6  M.  w. 
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1847*  master  of  the  said  vessel  was  aflerwards^  to  wit,  on  the  € 
of  May^  1846,  ready  and  willing  to  recOTe,  and  did  afli 
wards,  to  wit,  on  7th  of  May,  1846,  b^in  to  receive,  and 
divers  other  days  afterwards,  to  wit,  until  and  upont 
25th  of  June,  1846,  did  receive  on  board  the  said  vev 
firom  the  agents  of  the  defendant,  a  caigo  of  sodi  goc 
mentioned  in  the  said  charter-party  as  the  said  agents  ti 
dered  for  the  said  vessel,  and  afterwards,  to  wit,  on  t 
27  th  of  June,  1846,  being  fiilly  laden  and  despatched^  d 
then  set  sail  in  and  with  the  said  ship  and  caigo  and  p 
ceed  to  Portsmouth  aforesaid,  and  being  afterwards,  to  w 
on  the  5th  of  August,  1846,  arrived  at  Portsmouth  aibr 
said,  did  there,  to  wit,  on  the  said  5th  of  August^  gh 
notice  to  the  defendant  that  the  said  vessel  was  so  arrin 
as  aforesaid,  and  ready  to  deliver  her  said  cargo,  and  di 
there  afterwards,  to  wit,  on  the  19th  of  August^  IMI 
miuce  a  right  and  true  ddivery  of  the  8«id  cargo.  «xx«dln 
to  the  terms  of  the  sud  chartex^party.  Averment,  that  A 
defendant,  not  r^arding  his  said  promise,  did  not  flO 
would,  within  the  number  of  days  allowed  by  the  said  obB 
ter-party  as  aforesaid  in  that  behalf,  load  and  dischaige  A 
said  goods  &c  in  the  said  charter-party  mentioned;  ii 
on  the  contrary  thereof,  the  plaintiff  in  fact  says,  Ai 
the  defendant  kept  and  detained  the  said  ship  or  vessel  ofi 
and  above  the  said  thirty  running  days  and  the  said  tc 
demurrage  days  at  Riga  and  Portsmouth,  to  wit,  for  ti 
space  of  eleven  days  at  Biga,  and  thirteen  days  at  Fort 
mouth,  whereby  the  plaintiff  was  put  to  great  oosi 
charges,  and  expenses,  amounting^  to  wit,  to  £200,  in  u 
about  die  maintaining  and  keeping  the  master  and  marine 
of  the  said  ship  or  vessel  And  the  phuntiff  further  sa] 
that  by  reason  of  the  premises,  a  smn  of  money,  to  wit,  t 
sum  of  £50,  as  and  for  demurrage  for  the  detention  of  t 
said  ship  or  vessel  for  the  days  of  demurrage  in  the  si 
charter-party  mentioned,  became  due  and  payable  to  i 
phdntiff  according  to  the  terms  of  the  said  charter-par 
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wbereof  the  defendant  hath  always  had  notice,  jet  the        ig47. 

defendant,  not  regarding  &c.,  hath  not  as  yet  pidd  the  ^^^^1^^^^^^ 
liBt-nientioned  earn  of  money,  or  any  part  thereof,  &c.  *• 

Second  count,  indebitatus  assiunpsit  in  £200,  for  demur- 

Fleas,  first,  non  assumpsit  to  the  whole  declaration; 

MOODd,  to  the  first  count,  that  the  s^d  ship  did  not  sail 

■d  pEroceed  to  Riga,  in  manner  and  form  as  in  that  count 

deged;  third,  to  the  first  count,  that  the  said  ship  did 

MtfcirriYe  at  Boldera,  in  manner  and  form  &c ;  fourth,  to 

ie  first  count,  that  the  said  vessel  did  not  arrive  as  near 

iDBiga  as  she  could  safely  get,  in  manner  and  form  &c. ; 

itti  to  so  much  of  the  first  count  as  related  to  keeping 

ttd  detaining  the  said  vessel  for  the  said  alleged  space  of 

tine  over  and  above  the  said  thirty  days  in  the  said  char- 

istfgrty  mentioned,  and  over  and  above  other  ten  demur- 

nge  days,  to  wit,  the  ten  otiier  demurrage  days  in  the  said 

fint  count  mentioned,  the  defendant  says,  that  he  did  not 

hep  or  detain  the  said  ship  or  vessel  over  and  above  the 

and  thirty  running  days  in  the  said  [  charter-party  men- 

tioDed,  and  over  and  above  other  ten  demurrage  days,  to 

vit,  the  ten  other  demurrage  days  in  the  said  first  count 

nentioned,  for  the  space  of  time  in  the  first  count  in  that 

Uttif  mentioned,  or  any  part  thereof;  sixth,  to  so  much  of 

tte  first  count  as  relates  to  the  days  of  demurrage  in  the 

ittd  charter-party  mentioned,  the  defendant  says,  that  he 

fil  not  keep  or  detain  the  said  vessel  for  the  days  of 

leomnage  in  the  sfdd  charter-party  mentioned,  or  any  of 

Attn,  or  any  part  thereof.    All  the  pleas  concluded  to  the 

ooontry. 

A  siunmons  for  striking  out  the  indebitatus  count  having 
wen  dismissed  at  chambers  by  Piatt,  B.,  Greenwood  ob- 
^*Q^  a  rule  for  that  purpose  (a). 

(a)  See  James  ▼.  Bourne^  2  Bing.  N.  C.  420. 
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1847*  S.  Temple  now  shewed  cause. — The  plaintiff  relieson  B^. 

Gen.,  HiL,  4  Will.  4,  Part  2,  Art  5,  as  shewing  that  these 
counts  may  be  joiDed,  by  analogy  to  the  pemiiBdon  there . 
giyen  to  join  a  count  for  freight  on  a  charter-fiarty  widi  ft 
count  for  freight  pro  rat&  itineris,  on  a  contract  implied  hf 
lawi  and  a  count  on  a  bill  of  exchange  with  one  for  its  dcm* 
sideratioti  in  goods  or  otherwise.    [Bacrhey  B. — Th^  plainlif 
asks  for  the  same  thing  twice  over.    Why  not  strike  Mt 
all  of  the  first  count  which  goes  for  demurrage  ?  It  does  ibt 
arise  frotn  a  subsequent  implied  contract^  as  a  ckum  pro  nii 
itineris  does  (a).]     Several  cases  shew  that  the  qnesticltafii 
to  admitting  a  second  county  turns  upon  this,  whether  orofll 
it  necessariltf  appears  on  the  face  of  the  count  that  it  iB  fit 
the  same  subj  ect-matter  of  coniplaint.    The  first  count  is  fiv 
demurrage  specially  agreed  for  at  so  much  a  day,  and  At 
damages  for  the  detention.  [Barhe,  B. — Demurrage  is  Bf^ 
bially  agreed  on  at  £5  a  day  for  ten  days;  after  tiiat  chf 
the  claim  is  for  detention.]     Suppose  the  ship  did  toudi  it 
Hamburgh;  though  the  declaration  avers  that  she  did  no^  Ai 
plaintiff  would  fail  on  the  first  count.     So^  if  her  diredioB 
was  altered  by  the  owners  during  the  Toyage,  and  she  west 
elsewhere^  the  second  count  would  be  requisite ;  for  all  Ab 
cases  shew  that  the  particulars  delivered  with  the  deobft* 
tion  do  not  govern  the  pleadings  at  all  (i).    [Parke,  B.— B 
not  the  joinder  of  these  counts  in  "  apparent  violathk^  ^ 
the  new  rule  (c)  ?     The  first  count  is  for  demumige^  tf 
well  as  the  secotid;   The  case  of  two  counts  in  an  action  ctt  s 
bill  is  diffetenty  for  one  count  is  on  the  bill  as  a  seoorityi  and 
the  common  count  is  for  the  cfri^al  debt,  that  bdng  a  di^ 
ferent  cause  of  action.]     The  words  of  the  Rule,  4  WilL  4» 
Part  2,  Art.  6,  arc  ^^ apparent  violation;"  but  these  counts 
do  not  necessarily  an  the  face  of  them  appear  to  be  thesime* 


(a)  See  Abbott  on  Shipping,    02,  csses  collected. 
6th  Edition,  387.  (e)  See  Reg.  Gen.,  HU.,  4  Will 

(^)  See  Tyrwhitt  on  Pleading,    4»  Part  2,  Art.  6. 
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In  Cahoon  t.  Burfard(a\  the  first  count  was  In  assumpsit  184' 
to  leoover  damages  for  breach  of  the  warranty  of  a  horse ;  mathsi 
(be  second  was  in  indebitatus  assumpsit  for  money  had  and  J^' 
leodyed,  yiz.  the  price  of  the  horse^  as  money  advanced  on 
I  consideration  which  had  fidled.  Alderson,  B.^  said,  ^^  The 
edy  question  is,  does  it  ap])ear  on  the  face  of  the  second 
Mmt  that  it  is  for  the  same  cause  of  action  as  the  first? 
Ift  seems  to  me  phun,  that  it  is  not  for  the  same  cause  of 
action:"  and  both  counts  were  allowed  to  stand.  WUUamt 
t.  Tmes  (b)  was  assumpsit  by  assignees  of  a  bankrupt ; 
■i  there  counts  for  money  received  by  the  defendant  to 
Ik  use  of  the  bankrupt,  and  on  an  account  stated  by 
h  defendant  with  the  bankrupt,  were  allowed  to  be 
johed  with  counts  for  money  had  and  received,  and  on  an 
leooant  stated  with  the  pluntifis  as  assignees ;  Patiesan,  J., 
itfio^  ^^  I  do  not  see  that  these  counts  are  necessarily  for 
dkeaune  cause  of  action.  In  point  of  fact,  they  seem  to  be 
odierwise;  for  money  received  to  the  use  of  the  bankrupt 
OQoId  not  be  recovered  on  counts  stating  it  to  be  received  to 
Ae  use  of  the  assignees,  and  d  converso."  Here  the  first 
ttont  rests  on  the  special  terms  and  conditions  of  a  written 
agreement  between  the  parties.  The  second  proceeds  on 
Ae  quantum  meruit  for  earnings  of  the  ship,  without  any 
•eh  terms.  \_Aldersan,  B. — The  question  is,  whether  the 
fkintiff  bon&  fide  believed  that  such  a  doubt  exists,  e.  g. 
vliether  the  ship  has  or  has  not  touched  at  Hamburgh,  so 
n  to  make  the  second  count  requisite.  What  the  gene- 
id  role  intends  to  put  a  stop  to,  is  the  insertion  of  counts 
•  a  mere  imagination  of  the  pleader.  Parke,  B. — The 
^  rule  specially  provides  for  permitting  a  count  on  a  bill 
^  be  joined  with  a  count  for  its  consideration  in  goods  sold, 
*c-i  for  such  joinder  is  in  "  apparent  violation "  of  the 
1^  Agun,  a  count  on  a  demise  of  land  cannot  be 
J<^  with  a  count  for  use  and  occupation  of  the  same 

(•)  13  M.  &  W.  136.  {h)  1  Dowl.  &  L.  710. 
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1847.         land  for  the  same  period,  though  it  might  with  counts  for 
Mathswsom   use  and  occupation  at  a  different  time.]     In  Vayffhan  v. 
j^'^  Glenn  (a),  the  first  count  was  on  a  charter-party,  wherebjr 

the  defendant  agreed  to  sail  to  Honduras,  and  there  tak% 
on  board  a  full  cargo  of  mahogany,  &c.,  and  therewith  pio» 
ceed  to  London  or  Liverpool,  and  deliver  the  same,  ob 
being  paid  freight  &c.      Breach,  that  part  of  the  caigo     j 
delivered  by  plaintiff  at  Honduras  and  received  bj  the 
master  and  crew,  was  not  carried  or  delivered  aooording  to 
the  agreement.    The  second  count  stated,  that  in  considen- 
tion  that  the  plaintiff  had  caused  certain  goods,  to  wit,  t^ 
to  be  taken  to  and  loaded  on  board  the  defendants'  vessd  in 
the  bay  of  Honduras,  to  be  conveyed  to  England,  forreasonr 
able  freight  &c,  the  defendant  promised  the  plaintiff  that  due 
and  proper  care  should  be  taken  of  the  goods  till  they  woe 
loaded ;  but  on  the  contrary,  by  the  defendants'  negligeno^ 
the  goods,  afler  they  were  delivered  to  them,  and  whilst  ifl 
their  custody  to  be  loaded,  were  wholly  lost.    Lord  Jbmger 
said,  "  I  think  these  counts  ought  to  stand.     Under  tlie 
first,  the  plaintiff  must  prove  a  breach  of  the  charter-partj) 
otherwise  he  makes  out  no  case.     Then,  if  it  turns  out  on 
the  construction  of  the  charter-party,  or  by  usage,  that  it 
does  not  extend  to  cover  liability  between  the  shore  and  the 
ship,  the  plaintiff  seeks  by  the  second  count  to  recover  fe 
the  breach  of  the  contract  implied  by  law  to  take  care  of 
the  goods  from  the  shore  to  the  ship."    And  Parke^  B.| 
added,  "  These  are  really  different  contracts :  in  the  first 
count,  the  plaintiff  goes  on  the  charter-party;  in  the  secondi 
on  a  contract  to  which  the  charter-party  may  not  be  ap- 
plicable."    Here  the  second  count  is  requisite,  because  tto 
defence  is  that  the  ship's  arrival  at  Boldera  (near  Riga)  w^ 
not  according  to  the  plaintiff's  agreement  [Parke,  B, — Yo^ 
treat  one  part  of  the  demand  in  the  first  count  as  exeo'^* 

(a)  6  M.  &  W.  677. 
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tory,  which  in  your  second  you  treat  as  executed.     Again, 

the  first  count  goes  for  two  causes  of  action,  demurrage  and 

detention,  and  the  second  lor  demurrage.     Is  not  that  an 

ipparent  yiolation  of  the  rule?   Aldersoriy  B. — If  the  second 

eount  were  necessary,  and  justified  by  any  real  reason  for  it, 

it  would  not  appear  to  be  a  yiolation  of  the  rule;  and  if 

yoa  really  belicTe  it  to  be  requisite,  you  might  safely  give 

the  undertaking  to  that  effect]     That  cannot  be  risked,  as 

file  Judge  at  Nisi  Prius  may  have  another  view,  and  may 

n&ie  any  amendment  at  the  trial.     [Parke^  B.,  alluded  to 

Ikme  V.  Gatliffia).'] 

Greenwood,  in  support  of  the  rule. — In  James  v.  Boume(b) 
iete  were  two  distinct  contracts,  that  in  the  first  count 
being  to  carry  goods  from  Belfast  to  Dublin,  and  from  Dub- 
En  to  the  port  of  London ;  that  laid  in  the  second  being 
t  contract  to  carry  the  same  goods  from  the  wharf  at 
which  they  should  be  landed  in  London  to  the  plaintiff's 
place  of  business;  and  Tindal,  C.  J.,  said,  ^^The  second 
Qoont  relates  to  the  same  subject-matter  as  far  as  the  goods 
ne  concerned;  but  it  is  on  a  separate  and  distinct  con- 
tract as  to  the  defendant's  undertaking,  i.  e.  to  carry  the 
goods  from  the  place  of  their  landing  at  the  port  of  London 
to  the  plaintiff's  place  of  business.  The  instances  put 
tt  the  rules  themselves  shew  that  a  '  distinct  matter  of 
oomplaint '  means,  in  cases  of  contract,  a  separate  contract." 
[Alderson,  B. — In  that  case  there  were  two  special  con- 
tacts in  two  separate  counts.]  The  plaintiff's  case  is 
^ted  on  there  being  here  no  "  apparent  violation  "  of  the 
J*ew  rule  against  several  counts.  Now,  without  relying  on 
fte  particulars,  the  subject-matter  of  complaint  is  clearly 
^  same  in  both,  which  shews  that  the  second  is  in  such 


(a)  11  CI.  &  F.  46 ;  8  Scott,  N.  R.  604. 

(b)  4  Bing.  N.  C.  420,  423. 

>0L.   XVI.  *  Z  M.  W. 
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184I7*        ^^  apparent  violatioiu''     The  case  of  a  count  on  a  demise 
of  a  house^  and  another  for  use  and  occupation  of  it,  would 
be  this  case,  were  "ship"  read  for  "house."    The  £M:t  of 
there  being  a  condition  precedent  in  the  first  count  does 
not  justify  a  second.     \_Parke,  B. — This  case  resembles  a 
count  in  assumpsit  for  rent  on  the  demise  of  a  house,  and 
for  not  repairing  it,  joined  with  a  count  for  use  and  occa- 
pation  of  the  house.     Whether  the  causes  of  action  were 
different,  might  be  put  to  the  test  by  giving  the  under- 
taking.    However,  there  the  violation  of  the  rule  agaimi 
several  counts  is  apparent     These  instances  in  the  ndes 
are  merely  given  as  examples.     As  to  the  instance  of 
freight  "pro  rat&  itineris"  in  the  rule,  the  plaintiff  migbl 
have  a  count  for  the  rate  of  a  voyage  already  performed,  89 
as  to  make  all  safe.] 

Cur.  adv.  vult 

On  a  subsequent  day  the  judgment  of  the  Court  wasde 
livered  by 

Pollock,  C.  B. — The  majority  of  the  Court  is  of  opin- 
ion that  the  first  count  on  the  charterparty  for  demunage 
cannot  be  joined  with  the  second  count,  which  is  an  indebi- 
tatus count  for  demurrage.  Tlie  plaintiff  may  either  strike 
out  so  much  of  the  first  count  as  relates  to  demurrage,  re- 
taining that  part  which  relates  to  the  damage  for  detentioii» 
or  he  may  retain  the  whole  of  the  first  count,  and  strikeout 
the  second. 

Platt,  B.,  dissented,  retaining  the  opinion  he  had  formed 
at  Chambers,  that  the  counts  might  be  joined. 

Rule  absolute. 


^ 
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Boyd  and  Another  r.  Mangles,  Price,  and  Moore.  j^^  28 


isSUMPSIT 


for  freight  due  on   a  charter-party  of  The  plaintiffs 


aWghtment  of  the  ship  "  Fifeshire,"  dated  23rd  of  April,  S^^Jfb^J^- 
W5,  with  a  second  count  for  the  use  and  hire  of  tho  plain-  ™e°t  between 

tt.ii«  -ii'T  1/v  them,  jointly 

D  ship,  and  a  third  on  an  account  stated  (a).  entitled  to  the 

Pleas,  by  all  the  defendants:—!,  non-assumpsit;  2.  that,  charter-party, 
terthe  making  of  the  charter-party,  and  before  the  com-  ^bepiaintms 
euement  of  the  suit,  the  plaintiffs  became  bankrupts,  interest  in  it, 
id  (after  setting  out  the  fiat  and  other  proceedings)  aver-  to  D.  their 
igthat  certain  persons  named  were  appointed  assignees  of  the^^e  time 
eir  estate  and  effects,  who,  as  such  assiraees,  were  entitled  f*^\°fif  ***®  ^?- 

^^         '  fendants  notice 

toe  sums  of  money  and  causes  of  action  in  the  declara-  of  such  assign- 
m  mentioned  and  supposed,  and  to  all  benefit  thereof  and  afterwards  be- 
tereat  thereon.     Verification.— To  that  plea  the  plaintiffs  ^p^.^'^; 
plied,  that  long  before  they  became  bankrupts,  as  in  that  "signecs  of  the 

.  charter-party 

ea  mentioned,  to  wit,  on  the  1st  of  December,  1845,  the  having  sued 

lintiffs,  then  being  indebted  to  Dixon  &  Co.  in  a  large  names  ©ahe* 

m,  exceeding  all  the  monies  in  the  declaration  mentioned,  pla»"tiffs,  the 

d  thereby  sought  to  be  recovered,  to  wit,  £12,000,  in  pleaded  the 

naderation  thereof  did,  by  an  order  in  writing,  indorsed  the  plaintiffs, 

I  the  said  charter-party  and  addressed  to  the  defendants,  rj^^t^o^the^ 

jnert  them  to  pay  to  Dixon  &  Co.,  or  their  order,  all  choses  in  action 

.  *  /  .      o  1    nested  in  their 

IDS  of  money  which  from  that  date,  to  wit,  &c.  should  assignees. 
oome  due  under  and  by  virtue  of  the  said  charter-party,  settin^forth  the 
'  and  in  respect  of  the  hiring  of  the  said  vessel,  according  J^*^"*^^^'*^ 
the  terms  thereof,  and  then  delivered  the  said  charter-  of  their  interest 

,  in  the  charter- 

rfy,  with  the  said  order  so  indorsed  thereon,  to  Dixon  party  to  D., 

and  notice  to 
the  defendants 
hi  aifignment  given  by  them  before  the  bankmptcy  of  the  plaintiffs,  and  that  the  plaintiffs 
4ai  aocount  of  D.  Rejoinder  (after  terms  to  rejoin  gratis  and  issuably  had  been  imposed), 
liag  up  the  previoos  agreement  between  the  plaintiffs  and  defendants,  that  they  should  share 
'Keoefiti  of  the  charter-party,  by  way  of  a  mutual  credit  between  the  parties,  on  which  an 
■ovnt  sfaonld  be  stated,  and  one  demand  set  against  the  other,  under  6  Geo.  4,  c.  16,  s.  50 : 
BSM,  not  imutble,  and  bad  in  substance,  for  at  the  time  of  the  bankruptcy  no  mutual  credit 
^  between  the  plaintiffs  and  defendants. 

(a)   See  Mathewmm  v.  i^c^f,  ante,  329. 

z  2 
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1847.  &  Co.,  wbich  said  order,  so  indorsed  as  aforesaid,  wi 
afterwards,  and  before  the  said  bankruptcy  of  the  plaintifi 
to  wit,  on  &c.,  shewn  by  Dixon  &  Co.  to  the  defendant 
who  thereby  then,  and  before  the  said  bankruptcy,  hi 
notice  thereof;  and  the  plidntiffs  say,  that  they  the  plaintil 
did  then,  and  before  the  bankruptcy,  to  wit,  in  the  mai 
ner  aforesaid,  for  the  consideration  aforesaid,  assign  an 
make  over  to  the  sidd  Dixon  &  Co.  all  the  right  an 
interest  of  them  the  said  plaintiffs  of  and  in  the  said  earn 
of  money  so  to  become  due  under  and  by  virtue  of  the  m 
charter-party  as  aforesaid ;  and  the  plaintiffs  further  say,  thl 
as  well  the  said  monies  in  the  sidd  first  count  alleged  U 
be  and  remain  due  and  unpaid  to  the  plaintiffs  for  and  ii 
respect  of  the  hire  of  the  said  vessel,  as  the  said  monies  ii 
the  second  count  alleged  to  be  due  to  the  plaintiffs  from  tin 
defendants,  for  the  use  and  hire  of  the  said  ships  and  veesd 
of  the  plaintiffs,  are  and  were  monies  which  became  doe  U 
them  from  the  defendants  under  and  by  virtue  of  the  8ii^ 
charter-party,  according  to  the  terms  and  stipulation 
thereof,  aft^r  the  said  1st  of  December,  1845 ;  and  thatth 
said  accoimt  in  the  last  count  mentioned  to  have  been 
stated  between  the  plaintiffs  and  the  defendants,  was  8C 
stated  between  them  upon,  for,  and  in  respect  of  the  aii 
monies  in  the  said  first  and  second  counts  respectivd] 
alleged  to  be  due  from  the  defendants  to  the  plaintifis,  aoc 
not  otherwise ;  and  that  as  well  before  and  at  the  tim 
when  the  plaintiffs  became  bankrupt  as  aforesaid,  as  frofl 
thence  continually  until  and  at  the  commencement  of  tU 
suit,  the  plaintiffs  were  indebted  to  Dixon  &  Co.,  in  rft 
spect  of  the  monies  so  owing  at  the  time  of  the  said  assign 
ment,  in  a  large  sum  of  money,  far  exceeding  the  8si< 
monies  so  due  from  the  defendants  as  aforesaid  imder  am 
by  virtue  of  the  said  charter-party,  and  in  the  dedaratio) 
mentioned,  to  wit,  £12,000,  and  that  they  the  plaiatifl 
sue  in  this  action  for  the  account  and  benefit  of  Dixon  ^ 
Co.,  and  not  on  their  own  account,  or  for  their  0¥m  benefit 
Verification. 


\ 
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The  defendants,  after  being  placed  under  terms  to  rejoin  1847. 
gndB  and  issuably,  severed  in  their  rejoinders.  The  de- 
iendant  Price  rejoined  to  the  replication  to  the  above  plea, 
tbt  the  defendants  chartered  the  said  ship  as  in  the  de- 
ebntion  mentioned,  for  the  purposes  of  a  certain  adventure 
at  trade,  for  the  bringing  home  a  cargo  of  guano  from 
certain  places  beyond  the  seas,  at  the  risk  and  expense 
tod  for  and  on  account  of  the  defendants,  and  that  after 
tiie  makmg  of  the  said  charter-party,  and  before  the  issuing 
tfthe  said  fiat,  and  before  the  defendants  had  notice  of  any 
Kt  of  bankruptcy  by  the  plaintiffs  committed,  and  before 
Ae  aflognment  in  the  replication  mentioned,  to  wit,  on  the 
Mth  of  April,  1845,  by  a  certiun  agreement  then  made,  it 
ws  mutually  agreed  by  and  between  the  defendants  of  the 
one  part,  and  the  plaintiffs  of  the  other  part,  that  the 
tnding  which  should  be  carried  on,  and  all  cargo  and 
[soduoe  which  should  be  sent  on  board  the  sdd  ship  in 
pVBoance  of  the  said  charter-party,  and  all  benefits  and 
^^tages  which  should  be  derived  therefrom,  should  be 
^  and  upon  the  joint  account  and  risk  of  the  defendants 
rfthe  one  part,  and  the  plaintiffs  of  the  other  part,  in 
equal  proportions,  and  that  aft;er  payment  or  deduction  of 
^  freight,  and  all  incidental  expenses,  the  profit  or  loss 
vUdi  should  arise  should  be  borne  and  received  or  paid  by 
^  said  parties  in  equal  moieties.  Averment,  that  the  said 
^  afterwards,  on  the  day  and  year  in  the  declaration  men- 
^iODed,8iuled  on  the  said  voyage  and  adventure,  and  continued 
*hent  in  the  prosecution  thereof  for  a  long  space  of  time, 
^  wit,  until  the  day  and  year  next  hereinafter  mentioned, 
^  afterwards,  to  wit,  on  the  day  and  year  in  that  behalf 
^  the  declaration  mentioned,  the  said  vessel  returned  from 
^  said  adventure  and  voyage,  and  arrived,  to  wit,  at  the 
port  of  London,  with  a  certain  cargo  of  guano  on  board, 
^^  cargo  had  been  sent  on  board  the  said  ship  in  pur- 
'^itiKse  of  the  said  charter-party,  and  for  and  on  account  of 
^said  adventure;  and  the  said  cargo  was  then  landed  at 
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the  said  port^  and  was  then  sold  for  the  beet  price  th 
could  reasonably  be  gotten  for  the  same,  to  wit»  £l7l 
Averment,  that  all  disbursements,  expenses,  and  chaig 
upon  or  in  respect  of  the  said  joint  adventure,  were  fio 
time  to  time  made,  paid,  and  defrayed  by  the  said  defendan 
alone,  out  of  their  own  proper  monies,  to  wit,  to  t] 
amoimt  of  £10,000;  and  so  this  defendant  says  that  the 
to  wit,  in  manner  aforesaid,  gave  credit  to  the  plaintifl 
which  credit  was  such  as  to  be  likely  to  terminate  in 
liability  in  the  nature  of  a  debt  from  the  plaintiffs  to  th 
defendants ;  and  this  defendant  says,  that  before  the  ood 
mcncement  of  the  suit,  all  demands,  charges,  disbursemenli 
and  liabilities  of  the  plaintiffs  and  defendants,  to  or  towud 
all  other  persons  whatsoever,  for  or  on  account  of  the  aiii 
joint  adventure,  had  been  satisfied,  made,  and  paid  by  di 
defendants,  amounting,  to  wit,  to  the  sum  of  £10,001 
above  mentioned,  and  that  there  was  not,  at  the  time  o 
the  liquidation  of  account  hereinafter  mentioned,  any  lii 
bility  remaining  outstanding  to  any  other  person  or  penoD 
whatsoever,  on  account  or  in  respect  of  the  asid  adventure 
and  the  whole  of  the  proceeds  of  the  s^d  adventure,  tovi' 
the  said  £1715,  had  at  the  time  of  such  liquidation  of  U 
count  been  received  by  the  defendants  for  and  on  account  c 
the  said  adventure,  and  the  accounts  of  the  eaid  adventoi 
were  before  the  commencement  of  this  suit,  to  wit,  on  &c 
finally  closed  and  liquidated,  and  the  state  of  the  sai 
accounts  was  then  finally  ascertained.  Averment,  th 
upon  the  said  liquidation  of  accounts,  there  was  then  fou 
to  be  and  was  a  large  loss  on  the  siud  adventure,  to  wit, 
£8000,  and  the  plaintiffs'  part,  share,  and  moiety  of  tl 
said  loss  amounted  to  £4000,  of  which  several  premis 
the  plaintiffs  then  had  notice,  and  the  sud  credit  so  ^v 
by  the  defendants  to  the  plaintiffs  did  then,  before  t 
commencement  of  this  suit,  terminate  in  a  liability  in  t 
nature  of  a  debt  from  the  plalntifi  to  the  defendants,  whi 
debt  or  liability,  before  and  at  the  time  of  the  oommenc 
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ment  of  this  sait,  was,  and  thence  hitherto  hath  been  and 
still  is  outstanding,  and  unpaid,  and  unsatisfied  to  the  de- 
fendants, and  exceeds  in  amount  all  damages  due  from  the 
defendants  in  respect  of  the  causes  of  action  in  the  declara- 
tioQ  mentioned.  Averment,  that  the  fiat  of  bankruptcy  is 
stiD  open,  and  that  no  final  dividend  has  been  declared 
onder  the  same,  and  that  the  defendants  are  no  otherwise 
indebted  or  liable  to  the  estate  of  the  plaintifis  than  in 
Rq)ect  of  the  causes  of  action  in  the  declaration  set  forth, 
lad  that  upon  an  account  duly  stated  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  there  is  no 
bilaDoe  due  from  the  defendants  in  respect  of  the  causes  of 
ietion  mentioned  in  the  declaration.     Verification. 

The  defendant  Moore  also  rejoined  matters  nearly  re- 
flemUing  the  above  rejoinder. 

The  plaintiffii  signed  judgment  as  for  want  of  rejoinders 
tpinst  the  defisndants  Price  and  Moore  (a),  treating  the 
ibove  rejoinders  as  not  issuable  (A).  A  summons  to  set 
ttide  the  judgment  was  dismissed  with  costs  by  FbUi,  B^ 
ffoeock  afterwards  obtained  a  rule  nisi  to  set  aside  the 


1847. 


Martin  shewed    cause. — First,  these  rejoinders  are  a 
departure  from  the  plea:   Waterfall  v.  OladelcX  Cuming 


(a)  The  defendant  Maogles  re- 
joined isBYiably,  and  the  plaintifis 
*in«jomed. 

{h)  BUekeoek  t.  Wdlford,  6 
^Bott,  7d2,  has  been  cited  in  2 
Aidibold's  Practice,  by  Chltty, 
^)  as  shewing  that  if  there  are 
*^onl  pleas  to  the  same  cause 
^  aetioii,  and  the  defendant 
^'^^ect  to  rejoin,  &c  in  respect 
^  one  of  them,  the  plaintiff  can- 
^  agn  judgment,  bnt  ought  to 
*lfpl7  to  ths  Court,  or  a  Judge, 


to  strike  out  the  plea  which  the 
defendant  has  ahandoned  by  not 
rejoining,  &c.  But  quaere;  for 
as  the  defendant's  neglect  to  re- 
join makes  the  record  imperfect, 
and  hinders  the  plaintiff  from 
going  to  trial,  judgment  may  be 
signed,  and  will  stand,  unless  on 
the  defendanl^a  application  the 
previous  pleading  to  which  there 
is  no  rejoinder  be  struck  out. 
(c)  3  T.  R,  305. 
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y.  Sharland{a)y  Serle  v.  Bradshctw  {b).  The  substance  of 
the  plea  is,  that  the  right  of  action  has  passed  from  tlie 
phiintiffs  to  certain  assignees  in  bankruptcy ;  whereas  the 
rejoinder  is,  that  the  defendants  Price  and  Moore  respect- 
ively have  A  set-off  by  way  of  mutual  credit  against  the  pLiiii- 
tiffs'  claim.  That  admits  the  right  of  action  in  the  plamtiflk 
[JParkey  B. — The  rejoinders  do  not  confess  and  avoid  the  tide 
laid  in  the  previous  pleadings  in  the  assignees,  after  wInd^ 
and  notice  of  it  to  the  defendant  Mangles,  the  mutul. 
credit  is  at  an  end]  They  are  also  bad  in  substance;  for 
the  replication  shews  that  the  plaintiffs  were  suing  m 
trustees,  in  respect  of  their  legal  interest  in  the  subject  of 
the  action,  and  that  their  right  to  sue  is  not  affected  by 
the  bankruptcy;  yet  the  defendants  endeavour  to  avwl 
themselves  of  the  incidents  of  the  bankruptcy  to  de&tl 
their  claim.  Nor  do  the  rejoinders  shew  any  thing  whidi 
would  necessarily  terminate  in  a  debt  to  be  set  off.  Agaii^ 
the  debts  and  credits  cannot  be  mutual,  for  they  are  not 
in  the  same  right. 

Peacock,  in  support  of  the  rule. — The  rejoinder  in  ques- 
tion sets  up  an  agreement  that  the  benefits  of  the  charts 
party  sued  on  should  go  in  moieties  to  the  plaintiflb  and 
defendants.  This  was  a  good  rejoinder  of  mutual  credit^ 
within  6  Geo.  4,  c.  16,  s.  50,  and  a  defence  to  the  actioiL 
Even  supposing  it  a  departure  from  the  plea,  that  is  only  the 
subject  of  special  demurrer.  [^Parhe,  B. — The  chose  in 
action  was  assigned  to  Dixon  &  Co.  prior  to  the  act  of 
bankruptcy.]  6  Geo.  4,  c.  16,  s.  50,  provides,  **  that  where 
there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  betwee& 
the  bankrupt  and  any  person,  the  commissioners  shall  stale 
the  account,  between  them,  and  one  debt  or  demand  (e) 


(a)  1  East,  411.  (<;)  See  46  Geo.  3,  c.  185,  s.  a, 

(h)  2  C.  &  M.  148 ;  4  Tyr.  69.      and  1  Bing.  N.  C.  7M. 
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may  be  set  against  another,  notwithstanding  any  prior 

«t  of  bankruptcy  committed  by  such  bankrupt  before  the 

credit  given  to,  or  the  debt  contracted  by  him,  and  what 

dttll  appear  due  on  either  side  of  the  balance  of  such  ac- 

ooont,  and  no  more,  shall  be  claimed  or  paid  on  either  side 

lespectively ;  and  every  debt  or  demand  hereby  made  prov- 

lUe  against  the  estate  of  the  bankrupt,  may  also  be  set  off 

in  manner  aforesaid  against  such  estate,  provided  that  the 

person  claiming  the  benefit  of  such  set-off  had  not,  when 

ndi  credit  was  given,  notice  of  an  act  of  bankruptcy 

bfsach  bankrupt  committed."    The  benefit  intended  by 

tiuB  enactment  cannot  be  devested,  or  the  mutual  credit 

tenninated,  by  the  mere  act  of  one  of  the  parties  to  it,  in 

migniDg  the  chose  in  action  on  which  it  arose  the  day 

Wore  his  bankruptcy.     [Parker  B. — The  act  means  an  ac- 

«wmt  subsisting  at  the  time  of  the  bankruptcy.]     In  GUh 

*^y.Ben(a\  the  object  of  the  mutual  credit  clause,  from 

^  earliest  practice  of  allowing  a  set-off  in  cases  of  mutual 

^t  to  the  latest  provision  by  statute,  is  stated  by  the 

(Wt  to  have  been,  that  the  account  should  be  stated  as 

l^een  merchant  and  merchant,  and  that  whatever  would 

I  ^  in  ordinary  practice  a  pecuniary  item  in  such  accoimt, 

*oold  be  the  subject  of  set-off.      Were  this  otherwise, 

^*^  party  to  a  mutual  credit  might  always  strike  off  that 

^  the  other  party,  so  that  he  should  only  come  in  for  his 

^fi^idend,  and  lose  his  set-off.    Under  6  Geo.  4,  c.  16,  s.  50, 

^  aaaignees  of  the  debt  to  the  plaintiffs  can  only  sue  in 

^1^  names.     Before  the  chose  in  action  on  the  charter- 

J^rty  was  assigned  by  the  plaintiffs,  it  was  affected  by  the 

^**^itQal  credit  between  them  and  the  defendants.     [ParA^, 

'^'^Tlie  fallacy  lies  in  this,  that  the  contingency  on  which 

^^^''itQal  accounts  were  to  be  taken  between  the  parties  does 

^bq^n.     The  equity  is  not  that  the  debt  shall  not  be 

^'^enred,  but  that  on  that  contingency  happening  mu- 

(a)  1  Bing.  N.  C.  743,  764. 
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tual  accounts  shall  be  taken.     Here  the  defendants  do 
shew  themselves  entitled  to  mutual  credit.     As  the  asm 
ment  was  before  the  bankruptcy,  there  is  an  end  of  mal 
credit.     That  equity  can  only  exist  in  the  event  of 
occurrence  of  a  bankruptcy  of  one  of  two  parties  during 
existence  of  a  mutual  credit  between  them.     The  defend 
cannot  say  there  was  any  agreement,  express  or  im[d] 
that  the  defendants  should   pay  themselves  out  of 
freight.     The  guarantee  was  not  complied  with,  so 
equity  arises.     Had  the  bankruptcy  occurred  at  the  ti 
both  debts  were  due,  there  would  have  been  a  set-off;  I 
here  there  was  no  bankruptcy  before  the  assignment 
Dixon  &  Co.]     This  is  not  an  objection  to  the  replicati 
on  general  demurrer.     The  rejoinders  are  issuable,  for  i 
plaintiff  can  take  issue  on  them,  go  to  trial,  and  have  i 
merits  raised  either  in  law  or  fact.     [Parke,  B. — ^Wc  a 
not  merely  that  the  rejoinders  are  a  departure,  but  tli 
they  are  bad  in  substance,  and  do  not  answer  the  replk 
tion.     Were  there  only  a  departure,  the  rejoinders  oug 
not  to  be  struck  out  only  on  the  ground  of  being  nc 
issiiable.     But  all  they  shew  is,  that  if  this  debt  had  ] 
mained  due  to  the  Boyds  at  the  time  of  their  bankrupti 
the  defendants  would  have  had  a  set-off.     Dixon  &  ( 
can  only  take  Boyd's  legal  rights.     The  defence  you 
up  could  only  prevail  if  the  assignment  by  the  Bo] 
to  Dixon   &    Co.  had  been   made,  and   no   bankrupl 
of  the  Boyds  had  followed.     No  equity  arises  imder  1 
statute,  unless  a  mutual  credit  existed  at  the  time  of 
bankruptcy/.     It  is  true  that  no  nominal  assignment  o: 
debt  before  the  bankruptcy  of  one  of  the  parties  to  a  n 
tual  credit  would  alter  it.     Alderson,  B. — A  general,  or, 
it  has  been  said,  a  fair  demurrer,  is  an  issuable  plea(€ 
Had  this  matter  been  put  on  the  record  as  a  plea,  it  coi 


(a)  Tyrwhitt  on  Pleading,  145.    See  Steele  y.Harmer,  14  M 
W.  136. 
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onlj  have  been  open  to  special  demurrer;  then  how^  when         1847. 
rejoined,  can  it  be  struck  off  the  record  ?     [Aldersan,  B. — 
If  the  assignment  is  true,  there  can  be  no  substantial  de- 
fence.   The  rejoinders  admit  that  the  assignment  to  Dixon 
&  Co.  was  before  the  bankruptcy,  and  that  the  charter- 
party  did  not  pass  to  the  bankrupt's  assignees.     The  truth 
of  the  replication  is  thus  admitted,  yet  the  defendants  say 
that  they  are  entitled  to  a  mutual  credit,  though  they  have 
already  admitted  they  had  assigned  it  to  another  person 
l)efi)ie  the  bankruptcy.] 

Alderson,  B. — The  plaintiffs  had  power  to  assign  their 
interest  in  the  charter-party  at  the  time  they  did  so,  and 
tie  proceeds  would  pass  under  that  assignment  6  Geo.  4, 
c  16,  B.  50,  is  intended  to  protect  debtors. 

Pabke,  B. — ^If  your  right  of  set-off  only  grows  out  of 
the  bankruptcy  of  the  assignors,  that  equity  has  not  arisen, 
for  the  assignment  was  before  their  bankruptcy.  Dixon 
^  Ca  can  take  no  more  than  the  legal  rights  of  Boyd 

Rule  discharged,  with  costs. 


CASE   IN   THE  BZCHEQUBB  CHAVBEB, 


IN  THE    EXCHEQUER   CHAMBEB^ 

(In  Error  from  the  Court  of  Exchequer). 


Jan,  19.         Price  r.  Green^  Executor  of  John  Gtosnell,  deceasecS* 
By  deed,  rcdt-    1  HIS  was  an  action  of  covenant,  for  the  breach  or^  t 

iog  that  A.  &  !••/*»•  /  ^       t  /*      1  It    \ 

B.  carried  on  Covenant  by  the  plaintiii  in  error  (the  defendant  belo^, 

famcw1n*part-  Contained  in  an  indenture  made  between  him  and  Jolu 

th't**t*hadbecii  ^^®^^^'  deceased,  whereby  he  covenanted  not  to  carry  on 

agreed  between  the  trade  of  a  perfumer,  toyman,  and  hair-merchant,  within 

in  considera^'  the  citics  of  London  or  Westminster,  or  within  the  distance 

ri^ld  ^isn  '  ^^  ^^  miles  from  the  same  respectively ;  and  for  the  ob- 

to  A.  his  moiety  servancc  of  which  covenant  the  defendant  bound  himself 

of  the  good-  ,  ,  j» 

will,  stock  in  his  executors,  &c.,  in  the  sum  of  £5000,  as  and  by  way  of 
the  co.partner.  liquidated  damages,  and  not  by  way  of  penalty.  The  de- 
ship,  B.,  in       fendant  set  out  the  deed  on  oyer,  and  then  pleaded,  that  th^ 

consideration         ^  ^  ,  .  m. 

thereof,  core-  cities  of  London  and  Westminster,  and  the  distance  of  60(^ 

would  not,  miles  from  the  same  respectively,  comprised  the  whole  o^ 

^on't'he^*"'  England  and  Wales,  and  19-20thsof  ScoUand,  and  thats5S 

trade  of  a  pejr-  ^^  covenant  was  therefore  void  in  law. 

fnmer  within 

the  cities  of  To  tliis  plea  there  was  a  demurrer,  on  which  the  Court  - 

Westminster,  of  Exchequer  gave  judgment  for  the  plaintiff  below  (a). 
dLunw^?''  On  the  execution  of  the  writ  of  inquiry,  before  Pollock, 

600  mUes  from  (J.  B.,  the  lurv,  under  the  direction  of  the  learned  Judge, 

the  same  re-  *'      "^  ^ 

spectiTcly ;  and 
for  the  observ- 
ance of  this  covenant,  he  bound  himself  to  A.,  his  executors,  &c.,  in  the  sum  of  ;f  5000,  by  way 
of  liquidated  damages,  and  not  of  penalty  : — Held^  in  the  Exchequer  Chamber,  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  this  covenant  was  divisible,  and  was  good  so  far  as 
it  related  to  the  cities  of  London  and  Westminster,  though  void  as  to  the  600  miles ;  that  a 
breach,  that  B.  carried  on  the  trade  in  the  city  of  London,  was  good ;  and  that  A.  was  enti- 
tled to  recover,  in  respect  of  such  breach,  the  whole  sum  of  i^5000. 

Q^^ret  whether  a  bill  of  exceptions  lies  for  misdirection  of  a  judge  on  the  execution  of  a  writ 
of  inquiry. 

(a)  13  M.  &  W.  6d5. 


\ 
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assessed  the  damages  for  the  breach  of  covenant  at  the  full         1847. 
^m  of  £5000.     To  this  direction  the  defendant's  counsel 
^dered  a  bill  of  exceptions. 

A  writ  of  error  having  been   brought,   the  case  was 

argued   in  this    Court,    in   Michadmas   Vacation,    1845 

(Bee  !),(«)  by 

CowUng  for  the  plaintiff  in  error, — First,  this  covenant 
^  iK)t  enforceable  at  law,  for  it  amounts  to  an  illegal  re- 
B^int  of  trade.  And  it  is  an  entire,  and  not  a  divisible, 
^Tenant;  and  even  if,  according  to  the  judgment  of  the 
Court  below,  the  covenant  not  to  carry  on  the  trade  in 
I^QDdon  and  Westminster  would  of  itself  be  good,  that 
PM  is  not  separable  from  the  rest  of  the  covenant.  It  is 
^e  entire  engagement,  not  to  carry  on  the  trade  within  a 
^^ertam  district,  which  is  defined  to  be  the  cities  of  London 
^od  Westminster,  and  a  circuit  of  600  miles  from  them. 
To  confine  it  to  London  and  Westminster  only,  is  to  frame 
^  new  bargain  for  the  parties,  which  they  have  not  made 
^  themselves.  It  is  dear  that  part  of  a  covenant  which 
^  illegal  cannot  be  rejected,  if  the  covenant  be  entire : 
-'-woe  Y.  Peers  {Vy  There  the  covenant  was  not  to  marry 
^iiy  one  but  the  plaintiff,  and  to  pay  a  sum  of  money  to 
^  plaintiff  on  marrying  another.  That  was  just  as  divi- 
rible  as  the  present  covenant,  yet  it  was  held  to  be  entire 
•"dvoid.  In  Bunn  v.  Guy{c)y  where  the  covenant  was 
^  to  practise  as  an  attorney  in  London,  or  within  150 
^es  of  it,  the  divisibility  of  the  covenant  was  only  sug- 
S'^sted  in  argument,  but  not  noticed  by  the  Court.  In 
"^nwr  V.  Graves  {d),  a  covenant  not  to  practise  as  a 
dentist  within  100  miles  of  York  was  held  void,  and  no 

(a)  Before  Tlndal,  C.  J.,  Pirf-  (b)  Wilmot's  Notes,  364. 

^  J.,  WiUiams,  J.,  Coleridge,  (c)  4  East,  190. 

^Co&w«m,J.,Jfai«fe,  J.,fFi^ii<-  {d)  7  Bing.  735;  6  M.  &  P. 

^J.,aDd^/^,J.  738. 
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1847.        Buggeetion  was  made  as  to  the  divisibility  of  ^^.    [Pat* 
teson,  J. — There  the  breach  was  assigned  on  the  illegil 
part  of  the  covenant.]     In  Hinde  v.  Gray  {a)  the  bretch 
was  not  so  limited.     There  the  covenant  was  not  to  cany 
on  the  trade  of  a  brewer  ^^in  Sheffield  or  elsewhere;"  the 
breach  was  for  carrying  on  the  trade  '^  in  Sheffield  and  elsfr- 
where^"  and  the  covenant  was  held  void ;  whereas  it  is  deir 
that,  if  it  could  have  been  divided,  it  might  have  been  hdd  '\ 
good  as  far  as  regarded  the  town  of  Sheffield.     In  Dam  \ 
V.  Mason  (b),  which  may  be  relied  upon  on  the  other  ak§  \ 
the  covenant  was  held  good  on  the  ground  that  the  limiii 
of  the  restraint  were  not  unreasonable.     The  same  obsv* 
vation  applies  to  Chesman  v.  Nainby  (c).     Here  the  oow 
nant,  taken  altogether,  is  clearly  an  unreasonable  restnuit ; 
of  trade,  for  it  extends  throughout  England,  and  almost  tin 
whole  of  Scotland.     The  Court  below  dedded  this  case  en*  ^ 
tirely  on  the  authority  of  Mallan  v.  May  (d) ;  but  it  is  sob*  | 
mitted  that  that  is  a  decision  which  ought  to  be  reviewed.   I 
Secondly,  even  if  the  judgment  on  the  demurrer  wis 
right,  the  Lord  Chief  Baron  was  wrong  in  holding  that  tlis 
plaintiff  below  was  entitled  to  recover  the  whole  sum  of 
£5000  or  liquidated  damages.     By  the  judgment  on  tin 
demurrer,  the  contract  is  altered  and  limited;  why  Um 
should  the  defendant  still  pay  the   whole   sum  for  tlis 
breach  of  it?     Surely  the  penalty  for  trading  in  Londai 
and  Westminster  ought  to  be  much  less  than  for  trading 
throughout  so  large  a  space  as  that  mentioned  in  the  coTe- 
nant.     Supposing  the  covenant  were  not  to  practise  m 
three  or  four  specified  counties,  and  that  were  consideredf 
an  illegal  restraint  of  trade,  which  of  the  counties  woaU 
the  Court  reject  as  making  it  unreasonable?     It  is  dear 


(a)  1  Man.  &  G.  105;  1  Scott,         (c)  2  Stra.  739 ;  2  Ld.  Raym. 
N.  R.  123.  145G. 

(b)  5  T.  R.  120.  (d)  11  M.  &  W.  668. 
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that  the  £5000  was  to  be  the  price  paid  for  a  practising        1847. 
in  any  or  every  part  of  the  whole  district  mentioned  in  the 

deei 

Martin^  oontriL — ^First,  the  judgment  of  the  Court  below 
(m  the  demurrer  was  right.  There  is  no  stipulation  in  this 
deed  for  a  monopoly.  It  is  merely  the  sale  of  the  good- 
will of  a  business,  and^  incidental  to  that  sale,  an  agree- 
ment by  the  seller  not  to  do  that  which  would  defeat  the 
object  of  the  purchaser.  It  is  Bsid  that  the  covenant  can- 
not be  enforoed  as  to  the  cities  of  London  and  Westmin- 
ster, because  in  its  terms  it  extends  also  600  miles  beyond 
tiiose  places;  but  Chesman  ▼.  Nainby,  which  was  a  judg- 
loent  of  the  House  of  Lords,  is  directly  in  point  to  the 
contrary ;  and  although  that  was  an  action  on  a  bond,  it 
does  not  in  this  respect  differ  from  the  case  of  a  covenant. 
[PaUeun,  J. — It  was  argued  the  other  day,  in  a  case  of 
^icAo£b  V.  Stretton  (a),  that  a  bond  and  a  covenant  differ 
in  tins  respect,  the  bond  being  one-sided,  whereas,  in  the 
case  of  a  covenant,  if  the  consideration  was  illegal,  the 
whde  feU  to  the  ground.]  A  deed  is  equally  obligatory 
whether  it  contain  a  considieration  or  not.  Besides,  it  is 
to  be  remembered  that  the  other  part  of  the  covenant  is 
itot  Ulegalj  but  only  void  as  being  unreasonable.  There  is 
*  great  difference  between  a  contract  which  the  law  will 
Dot  enforce,  and  one  which  is  absolutely  illegal.  The 
wbole  of  the  law  on  this  subject  was  fully  gone  into  in 
^  case  of  itfaflon  v.  May^  which  was  decided  after  great 
conaderation.  The  cases  referred  to  on  the  other  side  do 
^bear  upon  the  question.  Lowe  v.  Peers  was  clearly  an 
^Qtiie  contraet  not  to  marry  with  any  other  person  than  the 
FUntiff.  In  DavU  v.  Mason  this  point  did  not  arise; 
^  was  it  raised  in  Homer  v.  Graves^  Bunn  v.  Guy^  or 
^<fcv.  Gray. 

(a)  Q.  &,  Hil.  T.,  1847;  not  yet  reported. 
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1847^  Secondly,  no  bill  of  exceptions  or  writ  of  error  lies 

misdirection  on  the  execution  of  a  writ  of  inquiiy,  wh 
is  said,  in  Bruce  v.  Rawlins  {a\  to  be  a  mere  **  inqi 
of  office.''  In  Gould  v.  Hammersley  {b\  it  was  assigned 
error  that  there  was  no  execution  of  the  writ  of  inqoi 
entered  upon  the  record,  and  this  was  held  not  to  be  cnn 
on  the  ground  that  liie  execution  of  the  writ  of  inqnii 
might  be  dispensed  with,  and  final  judgment  giyen  for 
certain  sum  with  the  plaintiff's  assent.  The  cases  on  di 
subject  are  collected  in  Holdipp  y.  Ohoay  (c),  and  th 
shew  that  the  Statute  of  Westminster  2nd  applies  only  i 
writs  of  Nisi  Prius.  A  Judge,  sitting  on  the  execatkn* 
a  writ  of  inquiry,  is  merely  in  the  character  of  an  aasett 
to  the  sheriff;  per  Holty  C.  J.,  Anaru^  12  Mod.  610.— i 
cited  also,  on  this  point,  HewU  y.  ManteU(d)  and  fVaUt 
Smales  («). 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  wi 
correct.  The  coyenant  was  incidental  only  to  the  sale  • 
the  good- will ;  and  the  yery  object  of  fixing  the  daimg 
was  to  render  that  certain  which  would  otherwise  ) 
uncertain.  The  only  question  really  is,  whether  the  00 
tract  has  been  broken ;  if  it  has,  the  parties  haye  asaetf 
the  damages  for  themselyes.  It  is  not  a  penalty  for  t 
breach  of  a  number  of  stipulations  of  yarious  degrees 
yalue,  as  in  Kemble  y.  Farren  (/). — He  referred  also 
Gainsford  y.  Griffith  (^),  and  the  cases  there  collected. 

CowKngy  in  reply. — If,  as  is  said  on  the  other  side,  1 
£5000  was  to  be  paid  in  case  the  trade  should  be  canri 
on  anywhere  in  London  and  Westminster  or  within  1 
600  miles,  then  the  coyenant  is  yoid,  as  being  too  lai] 
Secondly,  the  bill  of  exceptions  will  lie  in  this  case.    1 

(a)  3  Wils.  61.  (e)  Barnes,  185. 

Ih)  4  Taunt.  148.  (/)  6  Bing.  141 ;  3  M.  & 

(c)  2  Saund.  105  a.  425. 

{d)  2  Wil8.  372.  {g)  1  Saund.  58. 
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language  of  the  Statute  of  Weatminster  2nd  is  very  large — 
**  before  any  of  the  justices ;"  and  being  a  remedial  law,  it 
ought  to  be  construed  liberally.  It  has  been  held,  accord- 
ingly, to  extend  to  a  trial  at  bar ;  Thurstan  y.  Slatford{a) : 
lod  to  a  sheriff  in  the  county  court ;  Strother  y.  Huichin- 
m  (ft).  [Mauky  J. — ^Yb^ould  it  lie  to  a  sheriff  executing  a 
writ  of  inquiry,  or  to  the  master  computing  principal  and 
mterest  ?]  The  reason  giyen  by  I/ord  Coke^  in  the  2nd  Inst., 
427,  applies  strongly  to  such  cases.  He  says  that  the  statute 
eite&ds  not  only  to  all  courts  of  record,  but  to  the  county 
ooort,  the  hundred  court,  and  court  baron,  **  for  therein  the 
Judges  are  more  likely  to  err." 

Cur  ady.  yult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Pattbson,  J. — This  was  an  action  of  coyenant,  by  the 
executor  of  John  Gbenell,  against  the  defendant,  for  the 
son  of  £5000  as  liquidated  damages,  for  the  breach  of  a 
eoveoant  contained  in  an  indenture,  which  is  set  out  on  oyer 
^on  the  record. 

It  appears  by  the  indenture,  that  Gosnell  and  the  de- 
ftodiDt  had  been  partners  as  hair-dressers  and  perfumers 
^  London.  The  partnership  was  agreed  to  be  dissolyed ; 
^  Gosnell  purchased  the  defendant's  share  of  the  busi- 
^  at  £1500,  and  also  his  share  of  certain  leasehold 
Premises  at  £600,  and  his  share  of  their  stock  in  trade 
«t  £4149  ISs.  &£,  secured  by  bond.  The  £1600  is  recited 
to  have  been  paid ;  and  the  coyenant  of  the  defendant  is  in 
^^  words : — '^  And  in  pursuance  and  performance  of  the 
^peement  in  this  behalf,  and  in  consideration  of  the  said 
^  of  £1500  to  the  said  Bees  Price  by  the  said  John 
^^^^snell  pcud  as  hereinbefore  mentioned,  he  the  said  John 
^^  doth  hereby  coyenant,  promise,  and  agree  with  and 

(a)  Lutw.  905  a.  (&)  4  BiDg.  N.  C.  83. 

VOL.  XVI.  A  A  M.  W. 
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1847*  to  the  Sfud  John  Grosnell,  his  executors,  adminifltratora,  ai 
assigns,  that  he  the  said  Bees  Price  shall  not  nor  will,  t 
any  time  during  his  life,  either  by  or  for  himself  or  for  i 
with  any  person  or  persons  whomsoever  in  trust  for  hio 
or  to  or  for  his  benefit  or  advantage,  use,  exercise,  or  can 
on,  within  the  cities  of  London  or  Westminster,  or  with! 
the  distance  of  600  miles  from  the  same  respectively,  A 
trade  or  business,  or  trades  or  businesses,  of  perfimier,  toj* 
man,  and  hair-merchant,  or  any  other  trade  or  busineM 
lately  carried  on  by  them  the  said  Rees  Price  and  John 
Gosnell  in  copartnership  together,  under  the  hereinbefoi^ 
mentioned  articles  of  copartnership  of  the  1st  of  Janmiy, 
1829.  And  for  the  due  observance  and  performance  of 
this  covenant  by  and  on  the  part  of  him  the  said  BeeB 
Price,  he  the  said  Bees  Price  doth  hereby  bind  himself,  hii 
heirs,  executors,  and  administrators,  to  the  said  John  6o»- 
nell,  his  executors,  administrators,  and  assigns,  in  the  smn 
ef  £5000,  as  and  by  way  of  liquidated  damages,  and 
not  of  penalty." — The  declaration  then  states  a  bread 
of  this  covenant,  by  the  defendant  carrying  on  the  buanOB 
of  a  perfumer  in  the  city  of  London.  The  defendant 
pleads,  that  the  cities  of  London  and  Westminster,  and  600 
miles  from  the  same,  include  all  England,  whereby  the  in- 
denture is  void.  To  the  plea  the  plaintiff  demurs^  and 
judgment  has  been  given  for  him  in  the  Court  below. 

Upon  the  argument  in  this  Court,  it  is  conceded  that  the 
covenant  is  void,  so  far  as  regards  the  distance  of  600  miks 
from  London  and  Westminster ;  but  it  is  contended  fo 
the  defendant  in  error,  that  the  covenant  is  divisible,  and 
stands  good  so  far  as  regards  the  cities  of  London  and 
Westminster,  upon  which  part  of  it  the  breach  is  assigned* 
The  case  of  Mallan  v.  May,  in  the  Court  of  Exchequer  (tf)^ 
is  an  express  decision  upon  the  point,  in  favour  of  the  de- 
fendant in  error;   but  having  been  dedded  very  reoentlfi 


(a)  11  M.  &  W.  663. 


"^ 
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the  present  writ  of  error  is  in  truth  brought  to  question        1847. 

that  decision^  as  much  as  the  judgment  in  the  principal 

case. 

Had  the  words  of  this  covenant  formed  part  of  the  con- 
ation of  a  bond^  it  cannot  be  denied  that  they  might  be 
taken  separatelj ;  for  that  point  has  been  expressly  decided 
in  Chesman  y.  Nainby{a\  on  a  writ  of  error  from  the 
Common  Pleas,  and  again  in  the  same  case,  on  a  writ  of 
oror  to  the  House  of  Lords  (&).  Again^  it  cannot  be  de- 
lued,  that  if  this  indenture  had  contained  two  covenants  in 
point  of  form,  the  one  relating  to  London  and  Westmin- 
Bter,  and  the  other  to  a  distance  of  600  miles  from  them, 
the  invalidity  of  the  latter  would  in  no  way  have  affected 
the  former.  The  question,  therefore,  seems  to  be  one  of 
ooostruction ;  whether,  from  the  language  used,  the  cove- 
Qint  be  capable  of  division.  Now,  if  such  language  ad- 
OQlB  of  its  being  construed  divisibly  in  the  condition  of  a 
bond,  it  is  difficult  to  see  why  it  is  not  equally  capable  of 
^^  construction,  where  it  occurs  in  a  covenant.  No 
doobt  the  covenant  formed  the  consideration  for  the  pay- 
loent  of  £1500,  and  possibly  Gosnell  would  not  have  given 
Bo  large  a  sum,  unless  the  prohibition  to  trade  had  been  as 
extensive  as  by  the  whole  of  the  covenant  it  is  made  to  be; 
bat  this  is  conjecture  only,  and,  independent  of  the  point 
that  for  a  covenant  imder  seal  no  consideration  is  neces- 
sary, it  should  be  observed,  that  the  restriction  as  to  600 
nuIeB  from  London  and  Westminster  is  only  void,  not 
lUepd;  and  therefore,  the  rest  of  the  restriction  would 
W  formed  a  sufficient  consideration  for  the  agreement  to 
I*y  £1500. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is 
^▼iaible,  and  that  the  judgment  of  the  Court  of  Exchequer 
'^  be  affirmed  as  to  that  point 


(a)  2  Sir.  730;  2  Lord  Rayro.  1456. 
{h)  1  Bro.  P.  C.  234. 
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1847.  The  other  question  arises  upon  the  writ  of  inquiry  es 

cuted  before  the  Lord  Chief  Baron^  to  whose  directioa 
the  jury  a  bill  of  exceptions  was  tendered.  The  first  ol 
jection  is^  that  on  a  writ  of  inquiry  the  Judge  is  but  assessc 
to  the  sherijBT,  and  that  a  bill  of  exceptions  will  not  lie 
The  second  is^  that  the  jury  should  have  been  directed  t( 
find  the  actual  damage  sustained,  and  not  the  whole  £5000. 
As  we  are  of  opinion  that  the  direction  of  the  Lord  Chid 
Baron  was  right,  we  are  not  called  upon  to  give  any  opinkn 
on  the  first  objection.  The  £5000  is  expressly  declared  bj 
the  covenant  to  be  ^^  as  and  by  way  of  liquidated  damag66, 
and  not  of  penalty."  It  is  a  sum  named  in  respect  of  die 
breach  of  this  one  covenant  only,  and  the  intention  of  du 
parties  is  clear  and  unequivocal.  The  Courts  have  indeed 
held,  that,  in  some  cases,  the  words  ^^  liquidated  damages 
are  not  to  be  taken  according  to  their  obvious  meaning; 
but  those  cases  arc  all  where  the  doing  or  omitting  to  do 
several  things  of  various  degrees  of  importance  is  seemed 
by  the  sum  named,  and,  notwithstanding  the  language 
used,  it  is  plain  from  the  whole  intrument  that  the  ml 
intention  was  difierent.  Here,  however,  there  is  but  one 
thing  to  which  the  £5000  relates,  viz.  the  restriction  d 
trade,  though  extended  to  two  different  districts ;  and  it  K 
plain  that  the  parties  intended,  that  if  the  restriction  wtf 
violated  in  either  district,  the  sum  should  be  paid,  and  vf^ 
that  inquiry  should  be  made  as  to  the  actual  damage  aod 
loss  sustained.  Upon  this  point,  therefore,  as  well  as  tw 
other,  we  are  of  opinion  that  the  judgment  must  be 
afiSrmed. 

Judgment  aflinned. 


\ 
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May  v.  Chapman  and  Gurney. 

IIPSIT. — The  first  count  of  the  declaration  was  To  an  action  by 
rill  of  exchange  for  1651  12*.  dated  the  16th  July,  ^^?^'^*      ^ 

®  ^  ^'   against  A.  and 

rawn  by  the  defendants,  trading  under  the  name,  B*  as  drawers, 

-t     n  ^  -r    1  r>t  o^m  Trr«if  OfabiUofcX- 

id  firm  01  "  John  (iumey  &  Co.,    upon  William  change,  in- 
ars,  payable  to  the  order  of  the  defendants  four  and'byhimto 
ifter  date,  indorsed  by  the  defendants  to  C.  P.  thepbuntiff,A. 

''     ^     ^  pleaded,  that 

L  and  by  him  to  the  plaintiff.     There  was  also  a  he  and  B.  were 

•^  ,  ^  in  copartner- 

.  an  account  stated.  ship  as  brew- 

sfendant  Ghimey  pleaded  only,  to  the  first  count  of  ^je  wid  ^'- 
uration,  that  the  defendants  did  not  make  the  bill  ^^P^^  }^^  ^^» 

using  the  name 

nge ;  and  to  the  residue  of  the  declaration,  non  of  the  firm,  in 

fraud  of  A., 
«•  and  not  for  the 

efcndant  Chapman  pleaded,  as  to  the  first  count  ^^'^^l^^ 
selaration — first,  that  the  defendants  did  not  make  ^^^  ^or  *»«  own 

.  .    ,  pnvate  pur- 

y£  exchange;  secondly,  that  they  did  not  indorse  poses,  viz.  for  a 

lusfield;   thirdly,  that  Bousfield  did  not  indorse  fromhim^toC.^ 

plaintiff;  fourthly,  that  it  was  not  duly  presented  tnowie^d^'e  o!?*'' 

thers  for  payment  when  due ;  and  fifthly,  that  he  consent  of  A.; 

.  that  there  was 

idant  had  not  due  notice  oi  its  non-payment ;  and  no  considera. 
sridue  of  the  declaration,  non  assumpsit     On  all  hi*m,  A Jfor^he 
e  pleas  issues  were  joined.     The  defendant  Chap-  ^rawing  or  in- 

*  "  *-^      dorsement  of 

»  jdeaded  the  following  special  pleas  to  the  first  the  bill ;  of  all 

which  premises 
C,  at  the  time 

lUy,  that  the  bill  was  drawn  and  indorsed  by  the  ^^e!!i^i^h^m?" 
ts  at  the  request  of  and  for  and  by  way  of  accom-  ^^^  knowledge 

^  ,  *"°  notice ;  and 

I  of  and  for  the  said  C.  P.  Bousfield,  and  without  that  at  the  time 

J    . .  I     .  /»      A  t  1  •  •        when  the  bill 

d  or  accommodation  whatever  lor  the  making,  in-  ^as  indorsed 
OT  paying  the  same,  and  not  otherwise ;  and  that  to  thlT^^idn^ttff 

he  had  full 
knowledge  and 
the  premises  in  the  plea  aforesaid. — Replication,  that  at  the  time  when  the  bill 
1  and  delivered  to  the  plaintiff,  he  had  not  any  such  knowledge  or  notice  as  in  the 
ned ;  and  issue  thereon. 

il,  the  jury  found  that  C.  had  no  knowledge  of  the  original  fraud  in  the  drawing  of 
that  the  plaintiff,  at  the  time  of  the  indorsement  to  him,  had  knowledge  of  that 
Itf,  that  the  plea  was  not  proved. 
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1847^  it  was  indorsed  by  Bousfield  to  the  plaintiff  wiUioiit  i 
consideration  or  value  whatever  having  ever  exuitod 
been  given  by  him  the  plaintiff  for  such  indoneoM 
thereof 

Eighthly^  that  for  a  long  time  before  and  at  the  time 
making  the  siud  bill  of  exchange^  to  wit,  for  twelve  mont 
the  defendants  were  in  copartnership  in  trade  as  brewi 
under  the  name,  style,  or  firm  aforesaid,  and  during  t 
time,  for  the  purposes  of  such  copartnership,  and  in  ou 
ing  on  the  business  thereof,  made  and  indorsed  diven  I 
of  exchange,  using  in  that  behalf  the  name,  style,  or  i 
aforesaid;  and  that  the  defendant  J.  Grumey  made  and 
dorsed  the  said  bill,  using  the  name,  &c.  aforesaid,  in  fi 
of  him  the  defendant  Chapman,  and  not  for  the  purpose 
the  said  copartnership,  but  for  the  private  purposes  of 
the  Sfud  J.  Gumey,  to  wit,  for  and  on  account  of  a  pri' 
debt  of  the  said  J.  Gumey,  before  and  at  the  time  of 
said  indorsement  by  him  to  the  said  C.  P.  Bousfield, 
and  owing  to  him  the  said  C.  P.  Bousfield,  and  not  ot 
wise,  and  without  the  knowledge,  consent,  or  authorit 
him  the  said  S.  Chapman ;  and  that  there  never  was 
consideration  or  value  to  him.  Chapman,  for  the  said  d 
ing  or  indorsement  of  the  said  bill ;  of  all  which  pren 
he  the  said  C.  P.  Bousfield,  at  the  time  of  the  said  indi 
ment  to  him  as  aforesaid,  had  full  knowledge  and  no 
and  that  at  the  time  when  the  said  bill  was  so  indorsed 
delivered  to  the  plaintiff,  as  in  the  stud  first  count  i 
tioned,  he  the  pl^tiff  had  full  knowledge  and  notice  ( 
the  premises  in  this  plea  afores^d. 

The  ninth  plea  was  similar  to  the  eighth,  except 
instead  of  alleging  notice  to  the  plaintiff,  it  stated  tha 
took  the  bill  by  indorsement  from  Bousfield,  and  he 
without  value  or  consideration. 

The  tenth  plea  differed  from  the  eighth,  in  stating 
the  bill  was  indorsed  to  the  plaintiff  after  it  became  dw 

Lastly,  the  defendant  pleaded,  that  the  indorsement  o 
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UU  to  the  pl^tifF  was  obtained  by  frauds  covin^  and  wilful         1847. 
nuBrepresentation  of  the  plaintiff,  and  others  in  collusion 
with  him. 

Beplication  to  the  7th  and  last  pleas,  de  injuria  and 
inue  thereon.  Replication  to  the  8th  plea,  that  at  the 
time  when  the  bill  was  indorsed  and  delivered  to  the  plain- 
tiff, he,  the  plaintiff,  had  no  knowledge  or  notice  of  the  pre- 
nun  in  that  plea  mentioned: — and  to  the  9th  and  10th 
n^iectiyelj,  that  Bousfield,  at  the  time  of  the  said  indorse- 
inent  to  him,  had  not  any  such  knowledge  or  notice  as  is 
m  that  plea  mentioned  or  referred  to.     Issues  thereon. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  sittings  at 

Guildhall  afler  last  Trinity  Term,  it  appeared  that  the  bill 

• 

^  question,  and  a  number  of  others,  had  been  drawn  by 
the  defendant  Gumey  in  Iraud  of  the  other  defendant 
Chapman,  with  whom  he  had  been  in  partnership  since 
1844,  as  brewers.     These  bills  were  discounted  for  Gur^ 
^  by  Bousfield,  a  bill  broker,  at   12|  per  cent.     It  ap- 
peared also,  that  the  plaintiff,  who  was  an  attorney,  had 
i^m  engaged  with  Gumey  in  other  bill  transactions,  and 
^tthe  bill  in  question  was  handed  to  him  two  days  before 
*t  became  due ;   and  there  was  evidence  of  the  plaintiff^s 
kiowledge  that  the  bill  was  originally  fraudulently  drawn 
^  Gumey,  and  indorsed  by  him  to  Bousfield.     The  Lord 
Qaef  Baron  left  it  to  the  jury  to   say,  first,  whether 
^OQsfield  had  notice  of  the  fraud  on  Chapman ;  secondly, 
^ther  the  plaintiff  had  notice  of  it.     The  jury  found 
^  Bousfield  had  no  such  notice,  but  that  the  plaintiff 
^  notice  of  all  the  circumstances  stated  in  the  evidence. 
Bis  Lordship  thereupon  directed  a  verdict  to  be  entered 
^  the  plaintiff  on  all  the    issues,  damages   £171    7^., 
'Bierying  leave  to   the  defendant   Chapman  to  move   to 
**to  a  verdict  for  him  on  the  8th   issue,  if  the  Court 
■l^  think  that  plea  was  proved. — In  last  Michaelmas 
fenn  (Nov.  7), 

^OL.  XVI.  B  B  M.  W. 
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1847.  Watson  moyed  pursuant  to  the  leave  reaerved,  and  a 

a  rule  to  shew  cause  why  the  judgmeut  should  not  bean 
as  to  the  verdict  on  the  9th  and  10th  issues. — The  lepG 
to  the  8th  plea,  that  tlie  plaintiff,  at  the  time  of  tl 
dorsement  to  him,  had  no  notice  of  the  premises  h 
plea  mentioned,  admits  the  notice  to  Boosfield,  wli 
stated  in  the  plea,  and  which  was  a  necessary  avc 
in  order  to  make  it  a  good  plea.  [Aldersanj  B. — ^Ba 
was  a  bon&  fide  holder,  as  was  found  by  the  jury, 
then,  could  the  plaintiff  have  notice  of  a  non-existing 
Pollock,  C.  B. — You  say  it  could  not  be  tried,  on  this 
whether  Bousfield  was  a  bon&  fide  holder  or  not] 
biU  be  concocted  in  frauds  indorsed  in  fraud,  and  in 
over,  the  second  indorsee,  having  notice  of  the  o 
fraud,  must  stand  on  the  titk  of  the  first  indorsee^ 
here  is  no  title  at  all,  even  though  he  had  given  full 
Carter  v*  James  (a)  is  in  point  for  the  defendant, 
admitted  by  the  replication,  for  the  purpose  of  this 
that  Bousfield  was  not  a  bon&  fide  holder. 

Secondly,  the  judgment  ought  to  be  arrested  as  to  1 
and  10th  issues,  for  the  part  of  those  pleas  whidk  is  n 
in  issue  is  a  good  answer  to  the  decUration.  [Pm^ 
That  will  not  entitle  you  to  arrest  the  judgment ;  it 
be  ground  for  a  repleader;  but  you  cannot  have 
pleader,  when  you  have  several  pleas  under  the  stat 
Anne.  Alderson,  B. — You  have  pleaded  a  plea  i 
multitude  of  averments,  and  you  say  the  plaintiff  has 
issue  on  an  immaterial  one.]  Yes;  on  that  groun 
that  the  defendant  seeks  to  have  the  judgment  ar 
[Pollock,  C.  B. — K  that  be  so,  the  defendant  shouk 
demurred.  Parke,  B. — The  replication,  however,  p 
issue  a  material  all^ation,  namely,  the  notice  to  Bo 
of  the  original  fraud.] 

The  Court  granted  a  rule  on  the  first  point,  but  i 
it  on  the  second. 

(a)  13  M.  &  W.  137. 
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Martin  (with  whom  was  Prentice)  now  shewed  cause. —  1847. 
The  defendant  was  not  entitled  to  the  verdict  on  the  8th 
plea,  without  proving  the  last  all^ation,  viz.  that  the 
pUntifl^  at  the  time  of  the  indorsement  of  the  bill  to  him, 
bd  knowledge  and  notice,  not  onlj  that  the  bill  was  ori- 
^ly  drawn  in  fraud,  but  that  Bousfield,  at  the  time  of 
its  indorsement  to  him,  knew  and  had  notice  of  that  fact. 
Now  the  jury  have  found  that  Bousfield  was  a  bon&  fide 
Itolder  for  value,  and  that  the  pl^tiff  had  notice  only  that 
the  bfll  was  drawn  by  Gumey  in  fraud  of  the  defendant 
Chapman.  [JParke,  B. — Must  not  the  plaintiff  be  shewn 
to  have  had  knowledge  of  both  frauds  ?  My  brother  Bolfe 
thought,  when  the  rule  was  granted,  that  the  plea  would  be 
good,  if  it  were  confined  to  the  all^ation  that  the  bill  was 
bdoned  to  Bousfield  by  Gumey  in  fraud  of  his  partners, 
od  that  the  plaintiff  had  knowledge  of  that  fraud.]  There 
18  no  authority  for  that  position.  If  a  man  gives  value  for 
thill,  without  notice  of  its  being  drawn  in  fraud,  he  has  a 
light  to  sue  on  it ;  and,  for  all  that  appeared  in  this  case, 
the  pbintiff  may  have  believed  Bousfield  to  be  a  bond  fide 
Uder,  and  that  he  was  receiving  the  bill  from  one  who  had 
I  good  title  to  recover  on  it. — He  was  then  stopped  by  the 
Court 

fFatBon  and  WiUes,  contrd« — A  plea,  that  notice  of  the 
^ttiginal  fraud  was  given  to  the  phuntiff,  would  be  good, 
iod  every  thing  else  contained  in  this  plea  is  super- 
ftioas,  and  need  not  be  proved.  In  Gill  v.  Cubitt  (a),  it 
^  held  that  a  broker  who  had  taken  a  bill  under  circum- 
stances of  suspicion  could  not  recover  on  it.  [Parke,  B. — 
^t  case  must  be  considered  as  overruled.]  Not  so  far  as 
^  applies  to  this  case,  in  which  the  question  is  not  one  of 
^%ence,  but  whether  the  plaintiff  took  the  bill  in  good 
^ith,  without  notice  of  its  being  made  in  fraud.  In  Back- 
W  V.  Harrison  (i),  to  an  action  by  an  indorsee  against 

(a)  2  B.  &  C.  466.  (b)  6  B.  &  Ad.  1098. 

bb2 
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1847.  the  indorser  of  a  bill  of  exchange^  who  had  lost  the  bill 
accident,  it  was  held  to  be  a  good  defence^  that  the  plaii 
took  the  bill  fraudulently,  or  under  such  circumstai 
that  he  must  have  known  that  the  person  from  wIkmii 
took  it  had  no  title.  This  plea  must  be  taken  to  be  tr 
and  if  so,  then  Bousfield  had  no  right  to  sue  on  the  l 
It  ought  not  to  be  taken  that  Bousfield  had  no  notice 
the  fraud.  The  plaintiff,  therefore,  cannot  stand  on  Bo 
field's  title :  Carter  v.  James  (a).  The  question  is  one 
bona  fides. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  oo] 
to  be  discharged.  I  dissent  from  the  doctrine  which 
been  contended  for  on  behalf  of  the  defendant,  for  wli 
no  authority  has  been  cited.  It  appears  to  me,  that 
innocent  party  may  transfer  a  title  in  the  bill  to  a  per 
who  is  no  party  to  the  original  fraud,  though  he  b 
knowledge  of  it.  There  is  nothing  to  show  that  he  i 
not  purchase  the  bill,  and  has  not  a  good  title  to  rea 
upon  it.  It  is  said,  however,  that  the  defendant  is  ^ti 
to  a  verdict  on  the  8th  plea,  on  the  ground  that  the  gi^ 
of  the  bill  was  a  fraud  on  the  partnership.  [His  Lordi 
stated  the  plea  and  replication.]  It  turns  out  that  there  i 
distinct  evidence  that  the  plaintiff  had  notice  that  Bousf 
took  the  bill  fraudulently;  on  the  contrary,  the  juryfoi 
that  Bousfield  took  it  without  knowledge  of  the  fraud,  i 
that  the  plaintiff  had  notice  ^^of  all  the  circumstances  sta 
in  the  evidence."  There  could  not  be  notice  to  him 
that  which  did  not  exist  The  plaintiff,  therefore, 
entitled  to  recover  on  this  issue,  and  the  rule  must 
discharged. 

Parke,  B. — I  am  of  the  same  opinion,  that  this  n 
must  be  discharged.  I  am  by  no  means  satisfied  that< 
defence  was  available  under  any  of  the  pleas,  and  think  \ 


(a)  13  M.  &  W.  137. 
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doctrine  of  the  Court  of  Queen's  Bench,  in  Backhouse  v.  1847. 
Harrison^  applies  only  to  the  case  as  between  the  original 
parties  to  the  bill.  Then  we  must  take  the  facta  to  be, 
that  Gumej  made  the  bill  in  fraud  of  his  partner,  Chap- 
man; that  he  discounted  it  with  Bousfield,  who  had  no 
bowledge  of  the  fraud ;  and  that  the  plaintiff  took  it  by 
indorsement  from  Bousfield,  he,  the  plaintiff,  knowing  at 
that  time  of  the  circumstances  under  which  it  had  been  ori- 
ginally made ;  and  then  the  question  is,  whether  the  8th  plea 
was  proved.  [His  Lordship  stated  that  plea.]  1  agree  that 
'^  notice  and  knowledge  "  means  not  merely  express  notice, 
but  knowledge,  or  the  means  of  knowledge  to  which  the 
party  wilfully  shuts  his  eyes.  But,  upon  the  finding  of  the 
JQiy,  it  is  clear  that  one  of  the  notices  mentioned  in  the 
plea  is  not  found,  viz.  the  notice  of  Bousfield's  want  of 
titlCi  The  whole  that  is  alleged  in  the  plea  must  be 
p(t>Ted.  I  agree  that  the  replication  admits  all  the  facts 
alleged  in  the  plea,  which  are  not  traversed ;  it  therefore 
admits  the  fact,  that  Bousfield's  title  was  defective.  But 
ttoi  the  plea  alleges  also,  that  the  plaintiff  had  notice  of 
that  fact;  and  it  would  have  been  a  bad  plea  without  that 
allegation,  as  not  giving  a  sufficient  answer  to  the  primsL 
fiuie  title  of  the  plaintiff,  arising  out  of  the  indorsement  of 
the  bill  to  him.  Both  the  notices,  therefore,  alleged  in  the 
plea,  were  necessary  to  be  proved  in  order  to  defeat  the 
plaintiffs  title,  namely,  the  notice  of  the  original  fraud, 
^  the  notice  of  Bousfield's  defect  of  title ;  and  the  latter 
^  being  proved,  the  plaintiff  was  entitled  to  recover  on 
tWsissue. 

Platt,  B. — ^I  agree  in  opinion  that  this  rule  must  be 
Charged.  I  think  this  plea  would  not  have  been  well 
pleaded  in  any  other  manner.  To  have  lefl  out  any  of  the 
allegations  contained  in  it  would  have  made  it  a  bad  plea. 
^^  states  in  substance,  that  the  defendants  were  in  part- 
'^^'ship  as  brewers ;  that  the  defendant  Gurney  made  and 


( 
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indorsed  the  bill,  using  the  partnership  name,  in  fnnd 
his  co-partner  Chapman,  for  his  own  private  purpoi^ 
namely,  on  accomit  of  a  private  debt  due  from  him 
Bousfield :  that  there  was  no  consideration  or  value  to  U 
Chapman,  for  the  drawing  or  indorsing  of  the  biU;  tl 
Bousfield  had  notice  of  these  facts  at  the  time  of  the  i 
dorsement  to  him,  and  that  the  plaintiff,  at  the  time  of  tl 
indorsement  to  him,  had  full  knowledge  and  notice  of  all  tb 
premises  in  the  plea  mentioned.  Every  one  of  these  pco* 
positions  was  necessary  to  make  the  plea  a  good  ona  A 
was  necessary  to  avoid  the  title  of  Bousfield,  and  also  of  the 
plaintiff,  his  indorsee :  and  the  defendant  did  not  do  tliii» 
unless  he  shewed  that  the  plaintiff  had  notice  of  the  in- 
firmity of  Bousfield's  tide  to  the  bill ;  otiierwise  tiie  plaiiitiff 
took  by  all  his  titie.  The  plaintiff,  therefore,  most  not 
only  know  of  the  original  fraud,  but  of  Bousfield's  knov- 
ledge  of  it,  in  order  to  preclude  him  from  recovering  on  thifl 
issue.  The  plea  would  have  been  defective,  if  it  had  BiMki 
only  notice  to  the  plaintiff  of  the  fraudulenC  concoction  o' 
the  bill.  The  replication,  therefore,  put  in  issue  both  these 
notices,  and  one  of  them  only  was  proved  by  the  evidence. 

Rule  discharged. 


Jan,  20.        Laws  and  Belcher,  Assignees  of  Bott,  a  Bankropty 

V.  Bott. 


X  HIS  was  an  action  of  debt,  brought  in  the  names  of  the 
two  plaintiffs,  of  whom  Laws  was  the  creditors'  asogn^ 


An  action  of 
debt  was 
brought  in  the 
jomt  names  of 
the  official  and 

trade  asiignees  of  a  bankrupt,  but  without  the  knowledge  or  consent  of  the  former,  ^^*f 
soon  as  he  was  made  acquainted  with  it,  obtained  a  rule  against  his  co-plaintiff,  to  itsy  ^ 
proceedings  until  he  gave  security  for  the  costs.  This  rule  was  made  absolute,  and  s^i^i^ 
the  defendant  in  the  action.  The  cause  had  stood  for  trial  at  the  sittings  in  the  same  tens*  ^ 
had  been  made  a  remanet  to  the  sittings  after  the  term,  on  the  application  of  the  defendantf  jj* 
the  ground  of  the  absence  of  a  material  witness.  At  the  latter  sittings  the  record  wss  ^^ 
drawn : — Heldt  that  the  defendant  was  entitled  to  move  for  judgment  as  in  case  of  a  nonioit* 
The  Court  will  discharge  a  rule  for  judgment  in  case  of  a  nonsuit,  on  a  peremptory  uo^ 
taking  to  try  given  by  one  of  two  phiintiffs,  though  the  other  protests  against  it. 
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and  Belcher  the  official  assignee,  of  the  bankrupt,  Bott,  to  ^^1847. 
recovtf  a  debt  allied  to  be  due  from  the  defendant  to  the 
bankrupt  Tie  action  had,  however,  been  commenced  and 
canned  on  by  the  plaintiff  Laws  without  the  knowledge  or 
consent  of  the  official  assignee,  who,  as  soon  as  he  knew  of 
its  having  been  brought,  applied  for  and  obtained  a  rule 
calling  upon  his  co-plaintiff  to  shew  cause  why  the  proceed- 
u^  should  not  be  stayed  until  he  gave  security  for  the  costs. 
'Das  role  was  made  absolute  on  the  last  day  of  last  Michael- 
mis  Term  (a),  and  the  rule  absolute  was  served  on  the  plain- 
tiff Laws  and  on  the  defendant.  The  cause  stood  for  trial  at 
tbe  dttingB  in  Michaelmas  Term,  but  was  made  a  remanet  to 
the  attings  after  that  term,  on  the  defendant's  application, 
^  tlie  ground  of  the  absence  of  a  material  witness,  and 
without  the  condition  of  payment  of  the  costs  of  the  day. 
At  the  latter  sittings  the  record  was  withdrawn. 

In  the  early  part  of  this  term,  Hogginsy  for  the  defendant, 
obtained  a  rule  nisi  for  judgment  as  in  a  case  of  a  non- 
aiit 

CkaAy  now  shewed  cause  for  the  plaintiff  Laws. — First, 
^  defendant  is  not  in  a  condition  to  make  this  application, 
^en  a  town  cause  has  been  made  a  remanet  from  one 
Sittings  to  another  at  the  defendant's  instance,  he  cannot 
afterwards  move  for  judgment  as  in  case  of  a  nonsuit.  Se- 
^^oodly,  there  has  been  no  default  on  the  part  of  the  plain- 
^;  for  the  not  going  to  trial  was  in  obedience  to  the  rule 
of  this  Court,  which  stayed  all  the  proceedings  in  the  action, 
^t  role  was  served  on  the  defendant;  and  if  he  con- 
^^deied  that  it  operated  to  his  prejudice,  he  might  have 
i>^ed  to  set  it  aside. 

^2fe#,  for  the  plaintiff  Belcher. — Where  the  plaintiff 

(a)  Anie^  p.  800. 
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1847.  has  once  taken  the  cause  down  to  trial,  but  it  beoomeB  a 
remanet  at  the  instance  of  the  defendant,  be  cuinot  litiv 
judgment  as  in  case  of  a  nonsuit  for  a  eahsequent  de&olr; 
his  course  is  to  take  down  the  cause  for  tnal  by  proviso: 
2  Chit  Arch.  1071  (7th  Edit.).  [FbUoci,  C.  B.—hwu 
held,  in  Gadd  v.  Bennett  (a),  that  where  a  town  amee  was 
made  a  remanet  from  the  sittings  in  term  to  the  sittings 
after  term,  vrith  the  defendant's  consent,  he  nugfat  still 
move  for  judgment  as  in  case  of  a  nonsuit.  Parke,  R— In 
Ifam  V.  Greff  {b),  the  Court  took  a  distinction  b^een 
causes  entered  for  trial  in  London  and  Middlesex,  aod 
causes  entered  for  trial  at  the  assizes.  In  the  fwmer,  the 
record  is  not  re-entered,  nor  any  fresh  notice  of  trial  given, 
but  the  cause  comes  on  as  if  the  sittings  had  been  ccmtinoed 
without  interruption;  and  therefore,  where  a  cause  is  made 
a  remanet  from  one  sittings  to  another,  and  the  piaintif 
aflerwards  makes  default,  the  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit.  That  distinction  was 
recognised  by  Palteson,  J.,  in  Ladbroke  v.  WiBiam*{c)] 
Those  arc  cases  where  the  remanet  is  by  the  consent  of 
both  parties,  but  it  is  otherwise  where  the  cause  goes  over 
at  the  instance  of  the  defendant,  without  the  plaintiiTs  o(A- 
currence:  2  Chit.  Arch.  1072;  Jenkins  v.  Charity  {i)' 
[Parke^  B. — No  such  distinction  is  taken  in  Ham  v.  GrtJ 
or  Ladbroke  v.  WiUiams.  The  question  in  this  case  really 
is,  whether  the  plaintiffs,  by  quarrelling  between  themselves 
can  deprive  the  defendant  of  his  right  to  have  the  cao^ 
proceeded  with  according  to  the  practice  of  the  Conrt] 
But  further,  by  the  former  rule  pronounced  in  this  cas^ 
the  proceedings  in  the  cause  are  stayed  until  the  plaintin 
Laws  shall  have  given  security  for  costs ;  and  that  b  the 
usual  form  of  such  a  rule,  according  to  the  practice  of  the 

{a)  2  B.  &  Aid.  709.  M^Tntyre  v.  SomerSy  14  M.  &  ^• 

\b)  G  B.  &  Cr.  126.  102. 

(c)  3  Dowl.  &  L.  368.  See  also         {d)  2  Dowl.  P.  C.  197. 


k. 


Laws 

9. 
BOTT. 
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Court:  2  Chit  Arch.,  996 ;  Spicer  v.  Taid(a),  Whiteliead        IW. 
V.  Htighes  (b). 

Hoggins,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

P0LLOCK9  C.  B. — This  case  involves  two  questions,  one 
rf  which,  however,  as  it  appears  to  me,  is  disposed  of  by 
^  authorities.  On  the  point  that  this  cause  stood  in  the 
paper  for  trial  in  Michaelmas  Term,  and  was  made  a  rema- 
Mt  to  the  sittings  after  it,  we  are  all  of  opinion  that  the 
kfendant  has,  on  the  authorities,  a  right  to  apply  for  judg- 
ment as  in  case  of  a  nonsuit,  for  the  subsequent  default. 
3q  the  second  point,  the  difficulty  arises  thus :  One  plain- 
iff  has  made  an  application  against  his  co-plaintiff,  to  re- 
tain him  from  going  on  with  the  cause  until  he  gives 
eeurity  for  the  costs.  Now  I  think  it  was  the  fault  of  the 
vty  applying,  that  he  did  not  anticipate  the  defendant, 
7  applying  to  stay  the  proceedings  in  the  cause  altogether 
od  in  every  shape.  He  should,  under  all  the  circum- 
tancee,  have  made  the  defendant  a  party  to  the  original 
ok,  in  which  case  the  Court  would  be  called  on  to  de- 
ide  the  whole  matter,  with  all  the  parties  before  them. 
t  was  therefore  the  fault  of  the  assignee  that  the  rule  was 
fawn  up  in  its  present  shape.  We  must,  however,  con- 
rue  that  rule  reasonably;  and  it  must  be  construed  to 
ean  that  the  phdntiif  is  not  to  go  on  voluntarily,  i.  e.  he  is 
>t  to  take  proceedings  of  his  own ;  but  not  that  the  de- 
^Ant,  who  was  no  party  to  the  rule,  is  not  to  take  pro- 
iedings.  It  is  new  to  me  that  an  application  can  be  made 
f  one  pUuntiff  against  his  companion,  which  is  to  operate 
^  the  prejudice  of  the  defendant,  who  is  no  party  to  it. 
'he  cases  of  Spicer  v.  Todd  and  Whitehead  v.  Hughes, 
^1^  have  been  cited,  do  not  bear  out  such  a  position. 

(o)  2  C.  &  J.  166.  (b)  2  C.  &  M.  318. 


•     « 
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1847.        This  rule^  therefore,  must  be  made  absolute,  unless  the 
plaintiff  will  give  a  peremptory  undertaking  to  go  to  trial. 

Parke,  B. — I  am  of  the  same  opinion.     The  question 
as  to  the  effect  of  the  remanet  has  been  clearly  settled  by 
the  authorities.     The  other  question  now  comes  before  the 
Court  for  the  first  time;  and  it  appears  to  me,  that,  as  the 
defendant  was  not  a  party  to  the  rule  to  stay  the  pro- 
ceedings, we  must  construe  that  rule  without  reference  to 
his  rights.     The  Court,  by  that  rule,  gave  the  plamtiff 
applying  as  much  relief  as  they  could,  namely,  that  pnn 
ceedings  should  be  stayed  until  his  co-plaintiff  gaye  him 
security  for  his  costs ;    and  we  must  construe  that  u 
meaning,  that  that  plaintiff  should  not  take  any  yoluntaij 
proceedings  imtil    he   had   given  the  required  security. 
Whether  a  more  stringent  order  might  be  made  is  not  the 
question  before  us.     Where  a  plaintiff  seeks  relief  against 
his  co-plaintiff,  by  a  rule  on  which  the  defendant  is  not 
brought  before  the  Court,  the  only  effect  of  the  rule  is  to 
restrain  all  proceedings  by  the  plaintiff.     If  they  were  in 
a  condition  to  declare,  they  are  still  bound  to  declare,  and 
the  defendant  may  non  pros,  them  for  not  declaring;  and 
in  like  manner,  if  issue  be  joined,  the  defendant  may  at  the 
proper  time  move  for  judgment  as  in  case  of  a  nonsuit 
All,  therefore,  that  the  former  rule  in  this  case  means,  ii^ 
that  the  pUuntiff  shall  not  voluntarily  go  to  trial;  but  as  the 
defendant  is  not  bound  by  that  rule,  it  is  open  to  him  to 
insist  on  the  cause  going  on  according  to  the  practice;  and 
as  a  default  has  been  made,  he  is  entitled  to  judgment  as  in 
case  of  a  nonsuit. 

Alderson,  B. — I  am  of  the  same  opinion.  The  only 
reasonable  construction  that  can  be  put  on  such  a  rule  as 
this,  which  is  between  co-plaintifis,  and  to  which  the  deftft- 
dant  is  no  party,  is  by  holding,  that  the  one  plaintiff  there- 
by restrains  the  other  from  proceeding  in  the  cause,  vnikf* 
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xxd  on  by  the  defendant.     Were  this  not  so,  any         1847. 
x>ns  who  sue  a  third,  and  find  that  the  cause  is  not 
go  on  to  their  own  satisfaction,  would  have  the 
r  getting  out  of  it,  by  one  of  them  applying  against 
lanion  for  a  rule  to  stay  proceedings. 

r,  B.,  concurred. 

y  thereupon  offered  a  peremptory  imdertaking, 
dthough  Willesy  for  the  official  assignee,  refused 
party  to  it,  and  protested  against  any  steps  being 
le  Court  accepted;  and  the  rule  was  thereupon 
kI,  on  a  peremptory  undertaking  by  the  plaintiff 
try  at  the  sittings  afler  this  term. 


BROD  and  Another  v.  Chadwick  and  Another.  Jan,  12. 

i^ASS  for  seizing,  taking,  and  selling  certain  goods  a  warrant  of 
tels  of  the  plaintiff.     Plea,  not  guilty,  by  statute.     ^or!rateT^need 
3  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  ^^^  ''^u®'"'^' 
t  appeared  that  this  was  an  action  brought  to  re-  refusal  to  pay 
inages  against  the  deiendants,  who  were  justices  proved  upon 
Mice  in  and  for  the  division  of  Middleton,  in  the  ^oueh  to'state 
»f  Lancaster,  and  who  had  issued  four  warrants  thatit  wasrfu/y 

proved. 

aining  on  the  goods  of  the  plaintiffs,  the  occu-      ThemU- 

a    mill   in   the    township    of    Todmordcn    and  warrant  of  dis- 
tress for  poor- 
rates  y  of  the 
date  of  the  rate,  is  not  material. 
Vict.  c.  45,  it  is  a  sufficient  publication  of  a  poor-rate  if  a  copy  of  it  be  aflSxed, 
,e  service,  on  the  Sunday  next  after  its  allowance,  on  the  principal  or  most  usual 
the  churches  and  chapels  of  the  Established  Church  within  the  parish,  in  which 
ce  is  performed.     It  is  not  necessary  to  publish  it  on  all  the  doors  of  any  church 
nor  on  the  door  of  a  church  or  chapel  in  which  divine  service  has  ceased  to  be 
nor  on  the  door  of  any  building,  not  being  a  church  or  chapel,  in  which  divine 
uformed. 
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1847.         Walsden,  a  united  township  maintaining  its  own  poor,  for 

Ormbrod      ^^^  ®"™  ^^  ^^^*  alleged  to  be  due  from  them  for  poor-rates. 
V*  It  appeared  that  there  was  in  that  township  an  andent 

Chadwick* 

chapel  of  the  Established  Churchy  which  haying  fdlen  into 
decay,  a  new  church  was  built,  in  the  year  1832,  under 
the  powers  of  the  Church  Building  Act,  3  Grea  4,  c  72, 
to  which  the  galleries  and  some  other  of  the  fittings  were 
removed  from  the  old  chapel,  the  pews  remaining.  This 
church  was  duly  consecrated  in  the  same  year,  and  diTine 
service  had  ever  since  been  regularly  performed  in  it;  bat 
parish  meetings  continued  to  be  held,  and  baptisms  and 
burials  to  be  occasionally  performed,  in  the  old  duqid. 
Both  the  chapel  and  the  new  church  have  two  outer  doon 
In  the  year  1840,  a  national  school  was  estabUshed  in 
Walsden,  and  divine  service  has  since  been  performed  in 
the  school-room,  on  Sundays,  by  a  clergyman  of  the  esta- 
blished church.  The  rate  in  question  was  made  on  the 
24th  September,  1839,  and  allowed  on  the  25th  Noyember 
following.  It  was  published  by  affixing  notice  thereof  on 
the  principal  door  of  the  new  church,  on  the  Sunday  next 
after  its  allowance.  No  notice  of  it  was  put  up  on  the 
other  door  of  the  church,  or  at  the  old  chapel  or  the  school- 
room. The  warrants  of  distress  were  in  the  following 
form : — 

"Division  of  Middleton,  county  of  Lancaster; — To  the 
churchwardens  and  overseers  of  the  poor  of  the  township 
of  Todmorden  and  Walsden,  in  the  said  county,  and  to 
Wm.  Greenwood  and  John  Smith,  the  constables  of  the 
said  township,  and  every  of  them :  Whereas  in  and  by  » 
certain  rate  and  assessment,  dated  the  25th  day  of  Noice^' 
ber,  1839,  made,  assessed,  allowed,  and  published  according 
to  the  statute  in  that  case  made  and  provided,  Abraham 
Ormerod,  William  Ormerod,  and  Peter  Ormerod,  inhar 
bitants  and  joint  occupiers  of  certain  buildings  and  tene- 
ments in  the  said  township  of  Todmorden  and  WalsdeHy 
were  duly  rated  and  assessed  for  and  towards  the  neceesaiy 


HILABT  TERM5   10  VICT.  369 

be  poor  of  the  township^  for  the  year  1839^  in         1847. 
f  41i  Is.  6d,  and  there  is  now  in  arrear  and      ormbrod 
respect  of  the  same  the  sum  of  9i  lis,  \d. ;  and     ^     *'• 

'^  ^  ^         Chadwick. 

duly  appeareth  unto  us^  the  undersigned  Wil- 
vdck  and  George  Ashworth^  Esquires,  two  of 
ty's  justices  of  the  peace  in  and  for  the  said 
Lancaster,  and  acting  in  and  for  the  Sfud  divi- 
iddleton,  in  the  s^d  county,  as  well  upon  the 
[>n  oath  of  Joseph  Knowles,  one  of  the  overseers 
•  of  the  said  township  of  Todmorden  and  Wals- 
berwise,  that  the  said  sum  of  9/.  17^.  Id.  hath 
dly  demanded  by  him  of  the  said  Abraham  Or- 
illiam  Ormerod,  and  Peter  Ormerod,  and  that 

refused,  and  do  refuse,  to  pay  the  same;  and 
le  said  Abraham  Ormerod,  William  Ormerod, 
Ormerod,  have  been  duly  summoned  to  appear 
the  said  justices,  to  shew  cause  why  they  have 
le  said  sum  last  assessed  (being  parcel  of  the  said 
ich  they  were  so  rated  and  assessed  as  aforesaid), 
haying  appeared,  by  William  Eastwood,  their 
a  this  behalf,  before  us  in  pursuance  of  such 

and  it  hath  been  duly  proved  unto  us  the  said 

the  presence  and  hearing  of  the  said  attorney  of 
.braham  Ormerod,  William  Ormerod,  and  Peter 
that  an  assessment  for  the  relief  of  the  i)oor  of 
bip  df  Todmorden  and  Walsden,  and  for  other 
hargeable  therein,  according  to  law,  dated  the 
>f  November,  1839,  was  duly  made,  allowed,  and 
as  aforesaid ;  and  that  the  said  Abraham  Orme- 
im  Ormerod,  and  Peter  Ormerod,  are  therein  and 
lessed  at  the  sum  of  41/.  7«.  M.  as  aforesaid,  and 
m  of  9/.  17^.  Ic?.,  parcel  of  the  said  last-mentioned 
)w  in  arrear  and  unpaid  by  the  said  Abraham 
William  Onnerod,  and  Peter  Ormerod.  And 
^  hath  now  also  been  proved  unto  us,  the  said 
1  tlie  presence  and  hearing  of  the  said  attorney 
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1847.  of  Abraham  Ormerod,  WiUiam  Ormerody  and  Peter  Or- 
Okmbrod  merod,  that  the  said  last-mentioned  sum  of  9L  lis.  Id. 
Chaowick  ^^  ^^^  ^^7  demanded  of  the  said  Abraham  Onnerod, 
William  Ormerod,  and  Peter  Ormerod^  but  they  hsTenot 
paid,  and  have  refused  and  still  refuse  to  pay  the  same) 
and  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Peter  Ormerod,  have  not,  nor  hath  any  of  them,  by  dieir 
attorney  as  aforesaid,  or  otherwise,  shewn  unto  us  any 
sufficient  cause  for  not  paying  the  same :  these  are  there- 
fore, in  her  Majesty's  name,  to  command  and  require  yoa 
forthwith  to  make  distress  of  the  goods  and  chattelB  of  the 
s^d  Abraham  Ormerod,  William  Ormerod^  and  Peter  Or- 
merod,  for  the  sum  of  9/.  17«.  IcL,  and  if  within  the  spioe 
of  four  days  next  after  such  distress  by  you  taken,  the  bet- 
mentioned  sum,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  said  distress,  shall  not  be  paid,  ^ 
then  you  do  sell  the  said  goods  and  chattels  so  by  yon  dis- 
trained, and  out  of  the  money  ariang  by  such  sale  thik 
you  retain  the  said  sum  of  9L  lis.  Id.  and  also  the  rsMr 
sonable  charges  of  taking,  keeping,  and  selling  the  slid 
distress,  rendering  to  the  said  Abraham  Ormerod,  WillisD 
Ormerod,  and  Peter  Ormerod,  the  overplus  (if  any)  ufO^ 
demand ;  and  if  no  such  distress  can  be  found,  that  then 
you  certify  the  same  imto  us,  to  the  end  that  such  further 
proceedings  may  be  had  therein  as  to  law  doth  appertain* 
Given  under  our  hands  and  seals,  at  Rochdale,  in  the  sttd 
county  of  Lancaster,  the  28th  day  of  March,  a.  d.  1845* 

William  Chadwick,  (L.  S.) 
George  Ashworth,  (L.  &)" 


The  counsel  for  the  plaintiffs  contended  that  they  were 
entitled  to  a  verdict,  on  the  following  grounds : — ^FirBt,thftt 
there  had  been  no  sufficient  publication  of  the  rates  withii^ 
the  statute  I  Vict.  c.  45,  which  required  that  the  noticd 
should  have  been  affixed  to  all  the  doors  of  the  chapel^ 
church,  and  school-house ;  secondly,  that  the  warrants  wer^ 
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id;  I5  because  thej  described  the  rate  as  made  on  a         1847* 

roDg  day;   and  2,  because  the  refusal  of  the  plaintiffs      owmio' 

I  pay  the  rate  was  not   therein  alleged  to   have   been  v* 

tmrf  before  the  defendants  «,  «rfA.     The  learned  judge     '=■*''"•"• 

senred  these  points  for  the  consideration  of  the  Court, 

d  under  his  direction  a  verdict  was  found  for  the  phiin- 

B^  damages  £84,  leave  being  reserved  to  the  defendants 

)  moTC  to  enter  a  nonsuit,  or  a  verdict  for  them. 

h,  last  Michaelmas  term,  Martin  obtained  a  rule  nisi 

xxadingly;   against  which,  in  the  same   term  {Nov.  12 

>dl3), 

Barnes  and  HaU  shewed  cause. — The  first  and  main 
neition  in  this  case  is,  what  is  to  be  deemed,  since  the 
Vict  c  45,  a  sufficient  publication  of  a  poor-rate.  Before 
it  statute,  oral  publication  during  the  performance  of 
line  service  was  required  by  several  statutes.  The  17 
^2,  c  3,  s.  1,  enacts,  that  '^  the  churchwardens  and 
veneers,  or  other  persons  authorised  to  take  care  of  the 
tor,  shall  cause  public  notice  to  be  given  in  the  church 
'every  rate  for  the  relief  of  the  poor  allowed  by  the 
itioes,  the  next  Sunday  after  such  allowance;  and  no 
ite  shall  be  reputed  sufficient,  so  as  to  collect  the  same, 
nleiB  such  notice  shall  have  been  given."  By  such  a 
^  of  publication  every  parishioner  might  have  notice 
f  die  making  of  the  rate.  And  if  that  direction  were  not 
implied  with,  the  rate  became  a  mere  nullity:  Rex  v. 
^^tweomb^a),  Sibbald  v.  Roderick  (b).  The  new  mode  of 
edification,  directed  by  the  statute  of  Victoria,  is  expressly 
^*M  to  be  in  substitution  of  the  former  mode,  and  was 
^ded  to  insure  at  least  as  extensive  a  publicity.  The 
^<^  of  section  2  are,  that  all  proclamations  and  notices 
Hadi  under  the  former  law  were  made  or  given  in  churches 
'^diapels,  durmg  or  after  divine  service,  shall  be  reduced 

(a)  4  T.  R  368.  (6)  H  Ad.  &  E.  38. 


372  CASES  IK  THE  EXCHEQUEBy 

1847.         into  writing,  and  copies  thereof  shall,  **  previously  to  the 
^^^    ""     '      commencement  of  divine  service,  on  the  several  days  on 
V.  which  such  proclamations  or  notices  have  heretofore  been 

made  or  given  in  the  church  or  chapel  of  any  paiish  or 
place,  or  at  the  door  of  any  church  or  chapel,  be  affixed  on 
or  near  the  doors  of  all  the  churches  and  chapels  within 
such  parish  or  place."  Under  this  enactment,  it  is  sub- 
mitted that  the  notices  ought  in  this  case  to  have  been  pat 
up  on  all  the  doors  of  the  church,  and  also  of  the  chapel 
and  school-house.  Such  a  construction  appears  to  be  fa- 
voured by  the  case  of  Regina  v.  Whipp  (a),  Coleridge,  J., 
there  observes,  in  the  course  of  the  argument,  that  the 
intention  of  the  legislature  was  by  this  act  to  extend  the 
publicity  of  the  rates  beyond  the  limits  pro\dded  for  by 
the  former  law.  In  the  first  place,  the  notice  should  have 
been  affixed  on  both  the  outer  doors  of  the  new  chardi» 
through  both  of  which  the  congregation  enter  and  leave 
the  church  at  the  time  of  divine  service ;  otherwise  sonae  of 
the  congregation  will  not  have  that  information  which 
under  the  former  mode  of  publication  in  the  church  the 
whole  of  them  had.  [ParAe,  B. — The  other  side  will  say 
^Hhe  doors"  in  this  section  mean  the  principal  doors.] 
That  construction  appears  to  be  inconsistent  with  the  ob- 
ject of  the  act,  and  also  with  the  3rd  section,  which  re- 
quires in  terms  that  notices  of  holding  vestries,  when 
signed  as  therein  directed,  shall  be  affixed  **  on  or  near  to 
the  principal  door"  of  the  church  or  chapeL  But  the  wori 
of  sect.  2, — "  the  doors  of  all  the  churches  and  chapels,"-- 
are  properly  and  logically  construed  to  mean  cdl  the  doors> 
When  you  use  the  definite  article  and  the  plural  noun,  i^ 
includes  all  the  individuals  of  the  class  mentioned.  Tb^ 
stat.  31  Eliz.  c.  3,  expressly  requires  a  proclamation  of 
outlawry,  immediately  afler  divine  service,  at  ^^theno^ 
usual  dooT^    The  most  usual  door  is  not  necessary  tb^ 

(a)  4  Q.  B.  141. 
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principftl  door;  the  iegifilature,  therefore,  here  recognizes        1847. 
a  dktmction   between  the  principal  door  and  the  door*      owibiiod 

[AUtntnu  B. — ^What  is  the  distinction  between  the  prin-     ^     ^- 

*  Cbapwick. 

opal  door  and  the  most  usual  door?  Rolfe^  B. — Does  the 
''principal'*  door  mean  principal  in  point  of  architecture 
or  of  user?]  It  means  that  which  the  architect  would  call 
tbe  principal  do<H*;  the  architectuite  is  permanent,  the  user 
Tiries.  But  all  difficulty  on  this  point  is  obviated  by  the 
ooDBtniction  which  requires  the  notice  to  be  affixed  qn  aU 
the  doors.  [Parhei  B. — The  reason  of  the  language  used 
b  lect  3  is,  that  that  section  applies  only  to  the  Vestry 
Act,  where  the  ''  prindipal  door**  is  spoken  of.]  The 
legislature  meant  that  every  inhabitant,  resorting  to  his 
piriflk  church,  should  have  an  opportunity  of  knowing  that 
tbe  rate  was  made. 

Tbe  next  question  is,  what  were  the  ^^  churches  and 
cb^^els"  upon  which,  in  this  case,  the  rate  ought  to  have 
leen  published.  Now  there  was  evidence  that  the  old 
duipd,  though  disused  for  the  celebration  of  divine  service, 
i*  still  used  for  the  performance  of  baptisms  and  burials, 
lad  for  the  holding  of  parochial  meetings.  As  long  as  it  is 
adii^)^  and  used  as  such,  it  is  within  the  act  of  Parlia- 
ment Nothing  that  has  been  done  has  made  it  cease 
to  be  a  chapeL  The  consecration  of  the  new  church  cer- 
^7  does  not.  The  celebration  of  divine  service  may  at 
>Dy  time  be  resumed  in  it.  [Rolfe^  B. — What  do  you  call 
*" church  or  chapel?"]  A  building  which  has  been  con- 
*6cntted  according  to  the  rites  and  ceremonies  of  the  church 
of  England.  [Alderson,  B. — Suppose  it  a  church  in  ruins 
l^^iide  a  new  one  ?]  That  has  ceased  to  be  a  church  for  all 
pttposes.  \Iiolfey  B. — No,  only  for  the  purposes  of  divine 
^ODbip.]  This  is  the  church  in  which,  according  to  the 
^^^denoe,  the  parishioners  have,  down  to  the  present  time, 
'^  wont  to  assemble  for  parochial  purposes.  Again,  the 
'^bool-house,  though  not  licensed  or  consecrated,  is  brought 
^thb  the  act  by  the  circumstance  of  divine  service  being 

VOU  XVI.  CO  M.  w. 
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perfonned  there  according  to  the  rites  of  the  charch  of 

0.««,»      England. 

«•  Thirdly^  the  allegation  in  the  warranty  of  the  proof  of 

the  plaintiffs'  refusal  to  pay  the  rates,  is  insa£BcieBt,  not 
stating  it  to  have  been  proved  on  oaihy  but  only  that  it  wu 
*^  duly  proved.''  This  warrant  operates  as  a  convidkmi  not 
as  a  mere  orders  and  ought  to  have  all  the  certainty  idiieh 
is  required  in  convictions :  and  a  denoand  of  payment  and 
refusal  to  pay  is  clearly  necessary  to  be  proved^  in  order  to 
justify  the  issuing  of  the  warrant  That  must  of  oonno 
be  proved  by  examination  upon  oath,  and  it  must  be  lo 
stated  in  the  warrant.  And  the  statement  that  Ae  fact 
was  •*  duly  proved "  is  not  equivalent  to  this. — On  tii 
point  they  cited  Tracy  v.  Talbot  {c^  Rex  v.  ChaMikr{^\ 
Ex  parte  Aldridge{c)y  Rex  v.  Croke{d\  Ex  parte  Jomt(t)t 
In  re  Tordaf{f),  In  rt  Grey{g)j  Ex  parte  Fuller{h),  Bi^ 
V.  fFroth  (t),  Regina  v.  Lewie  (A),  Coster  v.  Wihon  (/). 

The  other  objection  to  the  warrant  is,  that  the  date  of 
the  rate  is  misdescribed  in  it.  There  is  no  such  ratetf 
that  which  is  stated  in  it,  namely,  a  rate  made  on  the  25d 
of  November^  1839.  The  date'  of  the  rate  is  a  neoeeasrf 
part  of  it  The  form  given  in  the  appendix  to  the  FaK^ 
chial  Assessment  Act,  6  &  7  Will.  4,  c.  96,  is ''  An  Assetf- 
raent,  &c  made  this  30th  day  of  March,  in  the  year  of  oar 
Lord,"  &c  The  date  of  the  rate  is  the  time  when  it  waa 
made,  not  when  it  was  allowed:  allowance  and  publics^ 
tion  are  two  other  acts  distinct  from  the  making.  Tbe 
date,  therefore,  being  material,  and  being  part  of  a  writtem 
instrument,  ought  to  be  truly  stated.  Such  is  the  rol^ 
even  in  civil  pleadings;  it  cannot  be  less  stringent  in  ^ 


(a)  2  Salk.  532.  (p)  2  Dowl.  &  L.  639. 

(b)  Lord  Raym.  545.  (k)  1  New  Sess.  Ca.  284. 

(c)  2  B.  &  C.  600.  (t)  2  Dowl.  &  L.  729. 

(d)  Cowp.  26.  {k)  1  Dowl.  &  L.  822. 

(e)  1  New  Sess.  Cases,  3.  (/)  3  M.  &  W.  411. 
(/)  Id.  171. 


i 
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warrant  of  distress.     [Parke,  B.— The  question  is,  whether        1M7. 
the  ate  is  not  sufficiently  described,  so  that  there  could  be      q^^^ 
no  mistake  about  it.     It  is  not  a  question  of  variance.  *• 

Strildng  out  all  about  the  25th  of  November,  there  is  quite 
a  snflicient  description  of  the  rate.  It  is  a  case  of  falsa 
demonstratio  quae  non  nocet  Aidersan,  B. — With  respect 
to  the  question  about  the  doors,  I  find  that,  according  to  a 
note  of  the  reporter  to  the  case  of  Regina  v.  Marriott{a), 
the  question  as  to  the  necessity  of  fixing  the  notices  on  all 
the  doors  of  the  church  was  decided  in  that  case.  Notwith- 
ttaoding  this  very  objection,  a  mandamus  issued  to  compel 
the  justices  to  issue  their  warrant  of  distress.  Pollock,  C*  B. 
--That  authority  disposes  of  that  part  of  the  case.] 

Martin  and  Addison,  in  support  of  the  rule. — In  sub- 
stance two  points  have  been  made  on  the  other  side ;  the 
first  on  the  validity  of  the  rate,  the  second  on  the  form  of 
the  warrant     As  to  the  rate,  three  defects  are  alleged; 
&8t,  that  it  should  have  been  published  on  all  the  doors  of 
the  church;  secondly,  that  it  should  have  been  published  on 
the  old  chapel ;  and  thirdly,  that  it  should  have  been  pub- 
lidied  on  the  school-house.     The  first  is  disposed  of  by  the 
caae  of  Regina  v.  Marriott.     With  respect  to  the  second,  the 
words  of  the  1  Vict.  c.  45,  s.  2,  "  previously  to  the  com- 
Q^oement  of  divine  service,"  shew  clearly  the  meaning  of 
the  legislature,  with  refence  to  its  object.     It  is  plain  that 
^  intention  was  the  notice  should  be  published  at  the 
■•n^  place  at  which  divine  service  was  ordinarily  cele- 
i>rated.     In  point  of  fact,  there  was  in  thb  case  a  complete 
^bstitution  of  the  new  church  for  the  old  chapel  for  all 
^^tliiuuy  ecclesiastical  purposes.     But  it  is  not  necessary  to 
^ter  into  those  facts,  for  it  is  clear  that  the  true  meaning 
^'^the  statute  of  Victoria  is,  that  the  church  on  or  near  the 
^^^t  of  which  the  notice  is  to  be  affixed  is  the  church  at 
*Uch,  during  divine  service,  the  notice  was  before  read. 

(a)  12  Ad.  &  Ell.  779. 
c  c  2 
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1847.         The  difference  of  phraseology  in  the  2nd  and  3rd  sectiofm^ 

Okmbbod      ^  ^^  ^^^  explained  by  their  containing  redtals  of  differerm^ 

^'  statutes   with  different  words.     [Parke,  B. — Sorely  tb.^ 

justices  are  to  take  things  as  they  are  de  facto.     Sajqpo^^ 

the  church  had  opened  without  being  l^ally  consecrated,  ^^ 

it  therefore  to  be  a  bad  publication  of  the  rate  ?] 

Secondly^  as  to  the  form  of  the  warrant.     There  are  m^'^ 
words  in  the  stat.  43  Eliz.  c  2,  s.  4,  which  expressly  c^^ 
impliedly  require  that  all  the  evidence  of  the  facts  shall  l^  * 
given  upon  oath.    Suppose  the  party  came  in  and  admittu  " 
them  all^-or  the  facts  were  on  record — ^it  could  not  th< 
be  necessary.     It  clearly  is  not  necessary  so  to  state, 
the  statute  on  which  the  proceedings  are  founded  requii 
it :  Basten  v.  Carew  (a).     But,  if  it  be  necessary,  it  suflScMi- 
ently  appears  here  that  the  justices  did  act  upon  oatL   Tkrme 
words  of  the  warrant  cannot  be  satisfied  but  by  supposicmif 
that  the  fact  was  proved  in  a  legal  manner;  that  is,  by  oati; 
if  an  oath  be  necessary :  Rex  v.  Luffe  (J).     [Parke,  B. — X* 
this  is  a  conviction,  all  the  evidence  should  be  set  out]  It  Jb 
not  a  conviction,  but  a  warrant  of  distress,— «  mere  arder,^ 
and  the  evidence  is  not  set  out  in  any  form  of  such  a  war- 
rant which  has  ever  been  given.     It  is  not  to  be  assumed 
that  judicial  officers  will  act  contrary  to  law.     JEx  parte 
Aldridffe  was  the  case  of  a  conviction  on  the  3  Geo.  4, 
c.  110,  which  expressly  requires  proof  on  oath:  and  tb^ 
same  observation  applies  to  most,  if  not  all,  of  the  ca0^ 
cited  on  the  other  side.   With  respect  to  the  case  of  Reyi^^ 
V.  Wroth,  which  was  the  decision  of  a  single  judge,  tl»^^ 
appears   to  be   overruled  by  Regina  v.  King*$  LynnCfr 
They  cited  also  Rex  v.  Fisherton  Delamore  (d). 

Pollock,  C.  B. — The  last  point  is  one  of  considera^^** 

importance,  and  the  Court  will  take  time  to  consider  u 

it. 

Cur.  adv.  vult> 

(a)  3  B.  &  C.  649.  (c)  16  Law  J.,  N.  S.,  M.  a 

(b)  8  East,  193.  (J)  Seas.  Ca.  46. 
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The  judgment  of  the  Court  was  now  pronounced  by  1847. 

Ormbrod 

P0LLOCK5  C.  B. — In  this  case,  which  was  arimed  before  •• 

my  Brothers  Parke^  Aldersan,  Bolfe^  and  myself,  during  the 
last  term,  upon  a  rule  to  enter  a  verdict  for  the  defendants, 
on  points  reserved  by  my  Brother  Coleridge^  the  facts  ne- 
cessary to  be  stated  were  these : — This  was  an  action  of 
trespass,  brought  against  the  churchwardens  and  overseers 
of  the  township  of  Todmorden,  for  seizing  the  plaintiffs' 
goods  under  four  warrants  of  distress  for  poors'  rates,  all  in 
the  same  form,  and  there  is  no  occasion  to  notice  more  than 
one  of  them.     The  plaintifis'  case  was,  first,  that  the  rate 
Was  invalid,  and  secondly,  that  the  warrant  was  void.    The 
objection  to  the  rate  was,  that  it  was  not  duly  published  on 
the  first  Sunday  after  its  allowance,  and  was  therefore  void. 
On  that  Sunday  the  written  notice  of  the  allowance  was 
placed  on  the  principal  or  most  usual  door  of  the  church  at 
Todmorden.     There  was  another  door,  on  which  no  notice 
Was  placed.     There  had  also  been,  prior  to  the  year  1832,  a 
public  chapel  in  a  hamlet  of  the  same  township,  which,  on  the 
consecration  of  the  before-mentioned  church  in  that  year, 
ceased  to  have  divine  service  performed  in  it.     Its  galleries 
Were  removed,  but  its  pews  were  left  behind,  and  occasionally 
hnrials  took  place  in  the  churchyard,  and  christenings  in 
^e  church,  when  convenient  to  the  clergyman,  and  paro- 
chial meetings  were  held  there,  its  situation  being  conve- 
rt for  the  inhabitants  of  the  whole  township ;  but,  by 
^^^^  of  the  commissioners  for  building  churches,  the  emolu- 
'^ts  of  the  chapel  were  transferred  to  the  incumbent  of 
^  new  church  about  the  time  of  its  consecration.     It 
^l^ieared,  also,  that  in  the  hamlet  of  Walsden  (part  of  the 
•^Wnship)  there  was  a  school-house,  in  which  service  was 
^^^brated  on  Sundays  by  a  regular  minister  of  the  church 
^  England,  and  that  there  were  some  chapels  of  dissenters 
^Wim  the  church  of  England,  duly  licensed,  in  the  township. 
''^  notice  of  the  allowance  of  the  rate  was  not  placed  on 
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1847.        any  of  the  doors  of  either  the  old  chapel,  or  of  the  Bchooi- 
^Z!!^^     ^^^^  o^  of  any  dissenters'  chapeL     Under  these  drcun,- 
_     *•  stances,  it  was  contended  that  the  notice  was  not  ffiFeo 

in  conformity  with  the  provisions  of  1  Vict  c.  45,  whicb 
substitutes  a  written  notice  for  the  publication  of  the  nie 
required  by  17  Gea  2,  c.  3,  for  two  reasons;  first»  becaoae 
it  was  not  fixed  to  all  the  doors  of  the  new  church;  se- 
condly, because  it  was  not  fixed  on  any  door  of  the  old 
chapel  or  school-house.  It  was  not  urged,  nor  could  it  be 
with  success,  that  the  notice  ought  to  have  been  posted  oo 
the  doors  of  dissenters'  chapels. 

We  are  all  of  opinion  that  the  objection  to  the  notice 
ought  not  to  prevaiL 

The  statute  1  Vict  c.  45,  was  passed  for  the  purpose  of 
preventing  the  interruption  of  divine  worship  by  notioesof 
a  secular  character,  and  giving  an  equivalent  in  the  dtapo 
of  a  written  advertisement  on  the  fisibrio  of  the  churchy 
where  it  would  be  likely  to  be  observed* 

The  1st  section  thereof  enacts,  ''that  so  much  of  the5S 
Geo.  3,  c.  69,  as  directs  the  publication  of  such  notices  to 
be  made  in  the  parish  church  or  chapel  on  some  Sunday 
during  or  immediately  after  divine  service,  shall  be  and  the 
same  is  hereby  repealed ;  and  that  from  and  afler  the  Ist 
of  January  next,  no  proclamation  or  other  public  notice  for 
a  vestry  meeting,  or  any  other  matter,  shall  be  made  or 
given  in  any  church  or  chapel  during  or  afler  divine  ser- 
vice, or  at  the  door  of  any  church  or  chapel  at  the  conchir 
cdon  of  divine  service."     Section  2  enacts,  ''  that  all  pro- 
clamations or  notices,  which  under  or  by  virtue  of  any  law 
or  statute,  or  by  custom  or  otherwise  have  been  heretofore 
made  or  given  in  churches  or  chapels,  during  or  afler  divuDe 
service,  shall  be  reduced  into  writing,  and  copies  thereof, 
either  in  writing  or  in  print,  or  partiy  in  writing  and  partly 
in  print,  shall,  previously  to  the  commencement  of  divine 
service  on  the  several  days  on  which  such  proclamati(»i8  of 
notices  have  heretofore  been  made  or  jpven  in  the  church 


givea  as  aforeaaid,  and  shall  be  good,  valid,  and 
t  all  intents  and  purposes  whatsoever."  Section 
'  that  no  iuch  notice  of  holding  a  vestry  shall  be 
the  principal  door  of  such  church  or  oh^)el, 
•uoe  riiall  previously  have  been  ogued  by  a 
deo  of  the  churoh  or  chapel,  or  by  the  rector, 
ante  of  such  parish,  or  by  an  overseer  of  Uie 
ch  parish,  but  that  every  such  noUce  so  signed 
£xed  on  or  near  to  the  prindpal  door  of  such 
shapeL" 

i  qoestioD  arises  on  the  construction  of  the  2nd 
he  lVicLc.45;  whether  the  word  "doors"  is  to  be 
uuog  all  the  churches  and  chapels,  or  only  the  door 
lurch  and  the  door  of  every  chapel,  referendo  un- 
iis,  the  word  "  door  "  being  used  in  the  sense  of  the 
door.  Each  construction  is  equally  conustent 
vcds  of  the  sentence,  but  we  think  that  the  lab- 
to  prevaiL  If  the  legislature  had  meant  that 
ibould  be  done  at  more  doors  than  one  (do  pre- 
te  having  reqiured  anything  to  be  done  at  more 
oor)  they  would  have  so  expressly  provided,  by 
word  "all;"  and  the  context  i^peara  to  us  to 
'  eonstniction.  The  publication  of  a  notice  of 
[oired  by  the  68  Geo.  3,  c.  69,  during  divine 
rcftealed.     The  written  notice  on  the  princ^tal 
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1847.        proclamation  of  outlawry^  immediatelj  after  divine  servioe^ 

OftMBmoD      "^  ^^  ''*^*'  usiuxl  doorr     The  recital  of  this  statute 
^'  mentions  the  word   "door*'  only,  evidently   using  it  is 

synonymous  with  ^^the  mast  usual  doorf*  and  the  fint 
section  enacts,  that  no  proclamation  shall  be  made  at  die 
door  (using  the  word  in  the  same  sense);  and  then  section  % 
provides,  that  on  the  days  on  which  proclamations  and 
notices  have  been  heretofore  given  in  the  church,  or  at  the 
door  of  any  church  or  chapel,  such  proclamations  and  notioei 
shall  be  reduced  into  writing,  and  affixed  at  or  near  to  Ac 
doors  of  aU  the  churches  and  chapels  within  sudi  parish  or 
place ;  and  the  word  '*  door,"  in  both  members  of  the  smv 
tion,  must  have  the  same  meanii^  and  as  in  the  fonnerit 
clearly  means  the  most  usual  or  principal  door,  bo  it  mut 
be  in  the  latter.  We  therefore  think  that  all  that  wm 
intended  was,  that  a  notice  should  be  placed  on  the  moit 
usual  door  only  of  each  church  or  chapel.  Therefore  the 
effect  of  the  statute  is  to  substitute,  for  public  verbal  no- 
tice in  the  parish  church,  a  public  written,  and  therefofe 
more  permanent  notice,  on  the  chief  entrances  into  each  of 
all  the  parochial  chapels  and  chapels  of  ease  in  the  same 
district  Whether  it  extend  to  proprietary  chapels,  or  any 
private  chapels,  is  not  necessary  to  be  determined;  most 
probably  not. 

The  next  question  is,  whether  any  notice  was  necesauy 
to  be  placed  on  the  principal  door  of  the  old  chapel  Whether 
this  chapel  had  legally  ceased  to  be  such  or  not,  so  as  to  be 
incapable  of  being  again  used  for  the  purposes  of  divine 
service  without  a  fresh  consecration,  need  not  be  decidel 
It  had  ceased  to  be  so  de  facto  for  twelve  years;  divine  ecp 
vice  had  not  been  celebrated  there  for  that  time,  and  conse 
quently  it  was  no  longer  a  church  within  the  meaning  rf 
the  act,  as  no  notice  could  be  placed  on  its  principal  door 
before  the  commencement  of  that  service,  as  required  by 
the  second  section.     It  is  clear  that  notice  was  not  required 
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to  be  placed  on  the  door  of  the  school-house,  as  that  was        1847. 
tttiinlj  not  a  chorch  or  chapel.     We  conclude,  therefore,      o»me»od 
hat  the  rate  was  valid.  *• 

It  remains  to  consider  the  validity  of  the  warrant  itself. 
t  was  in  this  form  [his  Lordship  read  it].  One  objection 
*  the  warrant  was  disposed  of  during  the  argument  by  the 
(Hirt  It  was  said  that  it  misrecited  the  date  of  the  rate, 
bicfa  was  made  by  the  churchwardens  and  overseers  on  the 
:th  September,  1839,  and  allowed  on  the  25th  November. 
ipposing  this  to  be  a  mis-recital,  the  rate  is  quite  sufHci- 
tly  ascertained  without  the  date,  and  the  maxim  falsa  de- 
9D8tratio  non  nocet  applies.  The  other  and  more  weighty 
jection  to  the  warrant  is,  that  it  does  not  state  that  the 
idenoe  agmnst  the  plaintiff  toas  given  on  oath.  The  war- 
Qt  is  in  a  form  fuUer  than  that  given  in  Bum's  Justice, 
lit.  1831,  by  Chitty,  and  which  latter  form  is  probably  that 
nerally  adopted  and  acted  upon;  and  though  we  must 
Jd  it  to  be  bad,  if  we  were  satisfied  by  the  authorities 
At  it  is  so,  we  ought  not  lightly  to  overturn  a  long  esta- 
iflhed  form :  Begina  v.  Rotherham  (a).  Whenever  the 
irticular  statute  requires  the  evidence  to  be  upon  oath, 
ich  express  enactment  no  doubt  must  be  obeyed ;  and 
here  a  statute  gives  authority  to  magistrates  to  hear  and 
etermine,  or  to  convict,  on  the  examination  of  witnesses,  it 
i  implied  ^^  that  the  examination  is  to  be  taken  as  the  law 
ills,  on  oathf*  Dalton,  ch.  6,  s.  6,  Paley  on  Convictions,  42 ; 
od  authorities  were  cited  to  shew  that  in  convictions  the 
vidence  must  be  stated  upon  oath :  Ex  parte  Aldridge; 
there,  in  truth,  the  conviction  did  not  pursue  the  statutory 
bnn  given  by  3  Geo.  4,  c  110,  and  was  therefore  clearly 
•ad);  and  also  that  in  orders  of  commitment,  not  founded 
D  a  previous  conviction,  which  were  said  to  be  themselves 
convictions,"  the  same  statement  was  requisite :  Ex  parte 
TneSy  coram  Williams^  J.,  (there  called  a  conviction,  under 

(a)  2  Q.  B.  567. 
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4  Gea  4,  c.  34,  a.  3.) :  In  re  Grey^  on  the  nme  etitate, 
coram  Patte$fmyS,i  Regina  y, Lewisy eonaok  /FiffiomfyJ^oii 
the  same  act.     In  re  Tardoffyfss  a  dedakm  oq  a  inxkt 
commitment,  on  a  conviction  upon  the  same  statute  by  the 
full  Court,  but  on  a  different  point.     On  the  other  haiid,in 
orders  (not  being  convictions),  tike  same  strictness  has  not 
been  held  necessary.     In  a  very  early  case,  Bex  v.  Fuker^ 
tan  Delamare,  an  order,  *^  upon  due  coosLderation,''  was  hii 
to  be  well,  for  it  implied  a  ^due  examinatjcm,*'  which  me 
clearly  admitted  to  be  good.     So,  in  Bex  v.  iMffe,  whereia 
order  of  filiation,  stating  that  it  was  made  oia  oath  of  the  w^ 
and  otherwise^  was  held  good.     So,  in  the  case  of  Begma  T. 
King's  Li/nn,  my  brother  Cokridge,  in  the  Bail  Court, hddia 
order  of  removal  good,  notwithstanding  a  similar  objeetioo. 
There  is,  it  is  true,  a  contrary  decision  by  my  brother 
Wtghtman^  Begina  v.  The  Justices  of  BuckinffhamAire,  W 
to  an  order  of  filiation ;  but  Bex  v.  lAtffe  was  noteited,iiid 
Coleridge,  J.,  is  reported  to  have  siud,  in  Beginay. Kaij^t 
Lynn  (a),   that  if  that  case  had  been  brought  before  nxj 
brother  IVigldmany  he  would  not  have  decided  againflt  it 
The  result,  therefore,  of  the  cases  appears  to  be,  that  in  (X^ 
ders,  properiy  so  called,  no  statement  need  be  made  that  the 
evidence  was  on  oath,  but  in  convictions,  and  commitmaite 
which  incorporate  convictions,  and  are  treated  as  sucfai  H 
must  be  so  stated.     Whether  it  might  not  have  been  tf 
well  held  that  less  strictness  than  this  should  be  neceesiiy 
in  convictions,  and  that  it  should  be  sufficient  to  state  that 
the  evidence  was  given  in  due  manner,  which  would  indode 
evidence  on  oath,  or  affirmation,  or  by  records,  or  by  any 
other  instrument  of  evidence,  we  need  not  now  inquire 
The  point  for  us  to  decide  is,  whether  it  is  necessary  in  ^ 
warrant  of  distress  for  a  poor-rate.     The  granting  suc^ 
warrant  is  a  judicial  matter;  the  magistrate  has  to  decid< 
as  judge,  whether  it  ought  to  be  issued  or  not;  Uarfer 

(a)  U  Law  J.  Rep.,  N.  S.,  M.  C.  93. 
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Tr{a);  though  his  jurisdiction  to  decide  that  question  1847. 
xnds  upon  two  conditions ;  first,  that  there  is  a  valid  OaMBKoo 
e;  second,  that  the  party  being  rated  be  an  occupier  in  chadwick 
s  district.  But  the  statute  43  Eliz.  c  2,  does  not  re- 
ne,  expressly  or  impUedly,  that  any  formal  record  of 
tfitition  should  be  drawn  up,  nor  is  any  such  prepared  in 
ctice,  nor  does  the  warrant  on  the  face  of  it  appear  to  be 
int  to  be  a  conviction,  as  in  some  of  the  cases  referred 
and  therefore  we  do  not  think  that  the  decisions  apply 
it  It  ought,  however,  to  appear  upon  it  by  express 
tflment  or  reasonable  intendment,  that  the  authority, 
idi  is  out  of  the  course  of  common  law,  has  been  pur- 
d;  so,  indeed,  it  must  appear  upon  any  order  made  in 
nuance  of  a  statute ;  so  on  a  warrant  of  commitment, 
;  being  in  the  nature  of  a  conviction,  it  must  appear 
her  on  the  face  of  it,  or  by  an  order  to  which  it  refers : 
9kr  V.  Wilson  (b).  It  is  admitted  by  the  learned  coimsel 
the  plaintiffs,  that  there  is  no  case  in  which  a  warrant  of 
tpesB  has  been  held  bad  on  such  an  objection ;  and  not 
ing,  therefore,  bound  by  authority,  and  thinking  that  the 
aoe  strictness  ought  not  to  prevail  as  in  convictions,  and 
It  the  authority  of  the  magistrate  and  the  due  form  of 
tneeding  do  sufficiently  appear  on  the  warrant,  we  think 
ttt  it  was  good,  and  that  the  defendants  are  entitled  to  a 
odict. 

The  rale,  therefore,  must  be  made  absolute. 

Rule  absolute. 
(•)  7  T.  R.  270.  {h)  3  M,  &  W.  411. 


J 


384  CASES  IN   THE   SXCHEQUSBy 

1847. 


,     ^.  Begina  V.  Gamble. 

By  7  &  8  G.  4,   wN  appeal  against  a  conviction  by  three  of  her  Majestj'i 
offioir  of  uciM  justices  of  the  peace  for  the  borough  of  Leeds,  in  the  ooud^  | 
proceeding  by     of  York,  which  came  on  to  be  tried  at  the  quarter  sesooni  ; 

information  for  ^  ti-ui  tn' 

any  offence  of  the  peace  for  the  said  borough,  held  on  the  31st  Deoeoh 

aswSasany*'  bcr,  1845,  before  T.  F.  Ellis,  Esq.,  recorder  of  the  hbI 

E*^e*SriS<m  '^^^ug'^5   ^^^  8*^^  recorder  quashed  the  said  convidic^ 

of  justices  ad-  and  reversed  the  judgment  of  the  said  justices  on  the  fomA 

judging  on  such  ,  ,,  ,  ,,  «■ 

an  information,  count  of  the  information  in  the  said  conviction  set  fivn^ 
the^qnartor^-  su^j^*  ^  the  opinion  and  direction  of  the  Court  of  Ex- 
nons»  on  giying  chequer  on  the  foUowimr  case : — 

the  notices  of  ^  ° 

appeal  pointed  On  the  26th  September,  1845,  J.  Bedford,  one  of  bar 
By  s.  84,  the  Majesty's  officers  of  excise,  exhibited  an  information  agaiMt 
are  ^re^ow '  S.  G.  Gramble,  before  a  justice  of  peace  for  the  said  bonNi^ 
upon  oath,  and  of  Leeds,  in  the  county  of  York,  a  copy  of  which  infoims- 

to  re-examine        ,        ,  "^      ,  *  "^ 

the  same  wit-  tion  is  sct  forth,  according  to  the  tenor  thereof,  in  vM 
reconsido*  the    schedule  hereunto  annexed,  and  is  therein  marked  with  tib 

same  eridence 
and  the  merits 

of  the  case,  wherever  the  original  judgment  appealed  azainst  shall  have  heen  giren,  and  M 
not  examine  any  evidence,  or  any  witness  or  witnesses,  other  than  or  different  from  the  eridflMi 
of  the  witness  or  witnesses  which  and  who  shall  have  been  examined  before  the  justices  st  ii 
hearing  of  the  information  on  which  the  original  judgment  shall  have  been  given,  and  aif 
reverse  or  confirm  in  whole  or  in  part  the  judgment  appealed  against,  or  give  sudi  new  • 
different  judgment  as  in  their  discretion  they  think  fit. 

An  information  on  this  act  contained  four  counts.  The  justices  convicted  on  the  foni^  wd 
acquitted  on  the  others.  The  defendant  gave  notice  of  appeal  from  the  judgment  to  ii 
quarter  sessions,  but  the  officer  prosecuting  on  the  part  of  the  Crown  gave  no  notice  of  sppol 
against  the  judgment  of  acquittal  on  the  first  three  counts : — Held,  that  the  defendant's  aotiM 
of  appeal  was  limited  to  the  judgment  of  the  convicting  justices  on  the  fourth  count,  and  tM 
if,  on  the  hearing,  the  court  of  appeal  was  of  opinion  that  that  count  was  not  sustained  byii 
'evidence  adduced,  but  that  tbe  second  count  was,  the  judgment  must  be  altogether  for  tbedi> 
fendant. 

It  appeared  on  affidavit,  that  the  court  of  appeal,  constituted  by  7  &  8  Geo.  4,  c.  53,  s.  0; 
suspended  its  judgment,  and  stated  a  special  case  for  the  opinion  of  the  Court  of  Excbeqiffi 
under  s.  84  : — Held,  that  no  certiorari  was  requisite  to  eniU>le  that  court  to  give  its  direelioa 
on  the  special  case. 

The  original  distinction  of  grand  and  petty  larceny  made  it  necessary  in  indictmeoti  fot 
larceny  to  allege  the  value  of  the  chattel  stolen,  in  order  to  allot  the  punishment ;  bat  wfaelkri 
in  an  information  for  offering  a  country  bank<note  to  an  excise  officer,  by  way  of  bribe,  tiie 
value  of  it  need  be  stated,  quaere. 
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k.]  (a).  On  the  ISth  October,  1845,  three  justices  ^847. 
leace  for  the  said  borough  convicted  the  said  S. 
ble  of  the  offence  charged  on  him  by  the  fourth 
'  the  said  information,  and  did  adjudge  that  the 
jr.  Gamble  had  forfeited  for  his  said  offence  the 
£500,  which  the  said  last-mentioned  justices  did 
agate  to  the  sum  of  £152;  and  the  said  last- 
d  justices  did  then  adjudge  that  the  said  S.  G. 
was  not  guilty  of  the  several  offences  charged 
I  in  and  by  the  first,  second,  and  third  counts  of 
information,  and  did  then  acquit  him  thereof  ac- 
r ;  the  record  of  which  siud  judgment  and  con- 
as  amended  by  the  said  court  of  quarter  sessions, 
ir  hereinafter  set  forth,  is  contained  in  the  schedule 
annexed,  and  is  therdn  marked  with  the  letter 

1  immediately  upon  the  giving  of  the  said  judgment, 
&  G.  (ramble  gave  notice,  in  writing,  of  appeal 

said  judgment  to  the  general  quarter  sessions  of 
«  for  the  said  borough  next  after  the  expiration 
y  days  from  the  giving  of  such  judgment,  which 
ce  is  set  forth,  according  to  the  tenor  thereof,  in 
iule  hereunto  annexed,  and  is  therein  marked  with 
r  [C]  (c> 

e  trial  of  the  appeal,  it  was  proved  that  the  said 
ion  was  exhibited  on  the  26th  September,  1845, 
bin  four  calendar  months  next  after  the  acts  of 
relied  on  by  the  respondent  as  proving  the  several 
charged  in  and  by  the  said  information  were  com- 

The  counsel  for  the  appellant  thereupon  objected 


lis  information  appears  the  peace,  the  other  to  the  in- 
;ord  of  the  conviction.  formant  Bedford,  under  7  &  8 
is    record    follows  the      G.  4,  c.  63,  ss.  82, 83,  and  4  Vict. 

c.  20,  8. 30 ;  but  they  need  not  be 
wo    notices    of    appeal      here  stated, 
en ;  one  to  the  clerk  of 
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1847.  that  the  conviction  was  bad  upon  the  face  thereof,  for  not 
shewing  with  sufficient  certainty  that  the  informatioD  oo 
which  such  conviction  was  founded  was  exhibited  withk 
four  calendar  months  next  af\;er  the  offences  charged  theraa 
had  been  committed  (a).  The  recorder  overruled  the  ob- 
jection (6),  but  nevertheless,  at  the  request  of  the  ooveati 
for  the  respondent,  amended  the  said  conviction  in  tlal 
behalf  (c).  Before  such  amendment  was  made,  the  said  ooa* 
viction,  so  far  as  the  same  is  material  to  the  present  qw 
tion,  was  as  follows,  that  is  to  say: — *'Be  it  remembeni^ 
that  on  the  26th  day  of  September,  a.  d.  1845,  and  witU 
four  calendar  months  after  each  of  the  several  <rffeiMl 
hereinafter  charged  had  been,  and  were  allied  to  hifl 
been  committed  respectively,  one  Joseph  Bedford,  of  Leed^f 
in  the  borough  of  Leeds,  in  the  county  of  Toric,  bdngaH 
of  her  majesty's  officers  of  excise,  personally  came,  tf 
Leeds,  in  the  borough  of  Leeds,  in  the  county  of  Yodi^ 
before  W.  Pawson,  Esq.,  one  of  her  majesty's  justices  flf 
the  peace  for  the  said  borough  of  Leeds,  wheran  Al 
offences  hereinafter  charged  were  committed,  and  as  wdi 
for  her  said  majesty  as  for  himself,  exhibited  a  certain  ii' 
formation,  which  same  information  was  then  and  tlMM 
exhibited  by  order  of  t^e  commissioners  of  excise,  ail 
thereby  informed  the  said  justices,"  &c  And  after  eudt 
amendment  was  made,  the  said  conviction,  so  far  as  the 
same  is  material  to  the  present  question,  was  as  fiJlof^ 
that  is  to  say: — '*  Be  it  remembered,  that  on  the  26th  day  if 
September,  a.d.  1845,  and  within  four  calendar  months  md 
after  (d)  each  of  the  several  offences,  charged  in  tlie  infonna* 
tion  hereinafter  mentioned,  had  been  committed,  and  were 

(a)  4  &  6  W.  4,  c.  61,  s.  19.  (c)  See  7  &  8  G.  4,  c.  63>  » 

(b)  Hardingy.Stoke8,2  M.  &  W.  73, 83. 
233;  Tyr.  &  6r.  599,  ace.  See  also  (<^)  See  Palej  on  Convicti<n% 
11 M.  &  W.  277;  -ff.  v.  Browny  M.  by  Deacon,  31 ;  4  &  6  W. i, 
&  M.  1G3.  Also  per  Parker,  C.  c.  61,  s.  19  ;  7  &  8  G.  4,  eft 
J.,  R,  y.  Rawlinson,  Gilbert's  ss.  82,  83 ;  6  &  6  W.  4,  e.  74 
Cases  in  Law  and  Equity,  242.  s.  106. 
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etter  [A.]  (a).  On  the  ISth  October,  1845,  three  justices 
kf  the  peace  for  the  sud  borough  convicted  the  said  S. 
X.  Gamble  of  the  offence  charged  on  him  by  the  fourth 
omit  of  the  sud  information,  and  did  adjudge  that  the 
lid  S.  G.  (ramble  had  forfeited  for  his  said  offence  the 
mn  of  £500,  which  the  said  last-mentioned  justices  did 
ken  mitigate  to  the  sum  of  £152;  and  the  said  last- 
MDtioned  justices  did  then  adjudge  that  the  said  S.  G. 
lamble  was  not  guilty  of  the  several  offences  charged 
pon  him  in  and  by  the  first,  second,  and  third  counts  of 
\nt  said  information,  and  did  then  acquit  him  thereof  ao- 
oidingly;  the  record  of  which  said  judgment  and  con- 
iction,  as  amended  by  the  said  court  of  quarter  sessions, 
Q  manner  hereinafter  set  forth,  is  contained  in  the  schedule 
leieanto  annexed,  and  is  therein  marked  with  the  letter 

At  and  immediately  upon  the  giving  of  the  said  judgment, 
hb  said  S.  G.  Gramble  gave  notice,  in  writing,  of  appeal 
hm  the  said  judgment  to  the  general  quarter  sessions  of 
ke  peace  for  the  said  borough  next  after  the  expiration 
)f  twenty  days  from  the  giving  of  such  judgment,  which 
ind  notice  is  set  forth,  according  to  the  tenor  thereof,  in 
ke  schedule  hereunto  annexed,  and  is  therein  marked  with 

Ihe  letter  [C.]W- 
On  the  trial  of  the  appeal,  it  was  proved  that  the  said 

nfemation  was  exhibited  on  the  26th  September,  1845, 

vid  within  four  calendar  months  next  afler  the  acts  of 

Uiery  relied  on  by  the  respondent  as  proving  the  several 

oft&oes  charged  in  and  by  the  said  information  were  com- 

■litted.    The  counsel  for  the  appellant  thereupon  objected 


(i)  This  information  appears  the  peace,  the  other  to  the  in- 
utile record  of  the  conviction,  formant  Bedford,   under  7  &  8 

(i)This   record    follows  the  G.  4,  c.  58,  as.  82, 83,  and  4  Vict. 

•^  c.  20,  8. 30 ;  but  they  need  not  be 

(0  Two   notices   of    appeal  here  stated. 
^  giTen ;  one  to  the  clerk  of 
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the  said  appellant  was  not  guilty  of  the  ofienoes  dunged  ; 
and  hj  the  first,  third,  and  fourth  counts  of  the  sud  infi) 
mation  respectively ;  but  such  finding  of  the  sud  reooid 
was  conditional  only,  and  was  not  to  be  of  any  fince 
validity,  unless  the  said  Court  of  Exchequer  should  be 
opinion  that  he  ought  to  have  given  judgment  upon  i 
second  count  of  the  said  information.  The  appeUair 
counsel  contended,  that  if  any  use  were  to  be  made  of  tl 
said  second  count  of  tike  sud  information,  such  count  w 
bad  and  insufficient,  inasmuch  as  the  promissory  not 
therein  mentioned  were  not  nor  were  either  of  them  there 
allied  to  have  been  tmsatisfied  at  the  time  when  tin 
were  offered  to  J.  C.  Grodfrey,  as  in  the  said  second  oon 
of  the  said  information  mentioned.  The  recorder  ovemli 
the  objection,  subject  to  the  opinion  and  direction  of  tl 
Court  of  Exchequer  in  that  behalf. 

The  points  for  the  opinion  and  direction  of  the  Conrt 
Exchequer  are  as  follows,  that  is  to  say: — 

First,  if  the  said  Court  of  Exchequer  shall  be  of  opio» 
that  the  said  recorder  had  not  power  to  amend  the  said  oo 
viction  in  manner  hereinbefore  mentioned,  and  that,  wit 
out  such  amendment,  the  said  conviction  was  insufficient 
law,  in  respect  of  all  or  any  of  the  objections  to  the  an 
in  that  behalf  taken  by  the  counsel  for  the  appellant 
hereinbefore  mentioned,  then  the  order  of  sessions  is 
stand  confirmed,  and  the  conviction  to  be  quashed. 

Secondly,  if  the  said  Court  of  Exchequer  shall  be 
opinion  that  the  said  recorder  was  entitied  to  give  jud 
ment  of  conviction  upon  the  second  count  of  the  said  i 
formation,  then  the  order  of  sessions,  so  far  as  the  sai 
relates  to  the  finding  and  judgment  of  the  said  recorder, 
the  matters  aforesaid,  is  to  stand  and  be  as  follows,  that 
to  say : — *^  Therefore,  it  manifesUy  appearing  to  the  si 
court  here,  that  the  said  S.  G.  Gamble  is  guilty  of  1 
offence  charged  upon  him  in  and  by  the  said  second  coc 
of  the  said  information,  the  said  court  here  doth  conv 


^ 
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Urn  of  the  said  ofience,  in  and  by  the  said  second  count  of  1847. 
the  said  information  charged  upon  him^  and  the  said  Court 
here  doth  declare  and  adjudge  that  he,  the  said  S.  G.  Gamble, 
htth  forfeited  and  lost  for  his  said  offence,  in  the  said  second 
ooant  of  the  said  information  charged  upon  him,  the  sum  of 
£500  of  lawful  money  of  Ghreat  Britain :  And  the  said 
Coort  here,  by  lartue  of  the  statute  in  that  case  made  and 
provided,  doth  mitigate  and  lessen  the  said  sum  of  £500, 
BO  forfeited  and  lost  by  the  said  S.  G.  Gamble,  to  the  sum 
of  £152  of  lawful  Sec,  the  said  £152,  after  deduction  there- 
fiom  of  all  costs  and  expenses  relating  thereto  incurred,  to 
be  distributed  and  paid  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  (a).  And  the  said  Court 
here  doth  declare  and  adjudge  that  the  said  S.  G.  Gumble 
18  not  guilty  of  the  said  several  offences  charged  upon  him, 
in  and  by  the  first,  third,  and  fourth  counts  of  the  said  in- 
formation, and  the  said  Court  here  doth  acquit  him,  the 
ttid  S.  G.  Gamble,  thereof,  accordingly. 

(Signed)  "  T.  F.  Ellis, 

Becorder  of  the  Borough  of  Leeds." 

The  case  was  intiUed,  *^  In  the  Queen's  llemembrancer's 
Oflioe;"  and,  with  the  information,  record  of  conviction  and 
Jtotices  of  appeal,  &c.  &c.,  referred  to  in  it,  was  verified  by 
an  affidavit  of  the  clerk  of  the  peace  of  the  borough  of 
Leeds,  intitled  "  The  Queen  v.  Gamble.''  ■ 

The  copy  record  of  conviction  (B.)  in  the  case  was  as  fol- 
lows :— 

^^im^  of  Leeds, "^  Be  it  remembered,  that  on  the  26th  day 
Cottn^  ofVork  f  ^^  September,  in  the  year  of  our  Lord, 
to  wit.  J  1845,  and  within  four  calendar  months 
^t  after  each  of  the  several  offences  charged  in  the  infor- 
mation thereinafter  mentioned  had  been  committed,  and  were 

(a)  7  *  8  Geo.  4,  c.  68,  s.  78. 

Vol.  xvl  p  d  m.  w. 
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therein  aUeged  to  have  been  committed,  reBpectively,  one 
Joseph  Bedford^  of  Leeds,  in  the  borough  of  Leeds,  in  the 
county  of  York,  being  one  of  her  Majesty's  ofiEcers  of  exafle, 
personaUy  came  at  Leeds,  in  the  borough  of  Leeds,  in  tbe 
county  of  York,  before  Wilham  Pawson,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  for  the  said  borough  of  Leedi^ 
wherein  the  offences  hereinafler  charged  were  committed, 
and  as  well  for  her  said  Majesty  as  for  himself,  then  and  there 
exhibited  a  certain  information,  which  same  information  was 
then  and  there  exhibited  by  order  of  the  comnussionen  rf 
excise,  and  thereby  then  and  there  informed  the  eaid 
justice,  that  before  and  at  the  time  of  the  committing  the 
several  offences  thereinafler  mentioned,  one  Samuel  Gtont 
Gamble  was  a  maltster  and  maker  of  malt,  and  that  the  said 
S.  G.  Gamble,  after  the  5th  day  of  January,  1828,  and 
within  four  calendar  months  of  tlie  time  of  the  exhibiting 
the  said  information  last  past,  to  wit,  on  the  27th  day  of 
May  last  past,  to  wit,  at  Kirkstall,  in  the  borough  of  Leeds 
aforesaid,  did  give  (a)  to  a  certain  officer  of  excise,  to  wit, 


(a)  By  7  &  8  Geo.  4,  c.  63, 
8.  12,  if  any  person  shall  directly 
or  indirectly  give  or  offer,  or 
promise  to  give  to  such  commis- 
sioner or  assistant  commissioner 
of  excise,  or  commissioner  of  ap- 
peal, or  officer  or  person  so  em- 
ployed as  aforesaid,  any  sum  of 
money  or  other  recompense  or  re- 
ward whatsoever,  or  shall  propose, 
make,  or  enter  into  any  collu- 
sive agreement  with  such  com- 
misaioner,  &c.,  or  such  officer  or 
person  so  employed  as  aforesaid, 
to  do  or  to  conceal,  or  to  connive 
at  any  act  or  thing,  wherehy  any 
of  the  provisions  of  this  act,' or 
any  other  act  or  acts  of  Parlia- 
ment, relating  to  the  revenue  of 
excise,  shall  or  may  he  evaded  or 
broken,  or  the  said  revenue  de- 


frauded, or  to  do  or  perform,  or 
to  permit  or  suffer  to  be  done  or 
performed,  any  act  or  thing  con- 
trary to  the  duty  of  such  com- 
missioner &c.,  or  such  officer  or 
person  so  employed  as  aforesaid, 
or  to  neglect  or  forbear,  or  offlit 
to  do  or  perform   any  act  or 
thing,  belonging  or  appertaininjf 
to  the  duty  of  such  commissiopcr 
&c.,  or  such  officer  or  person  to 
employed    as   aforesaid ;  erety 
person   so   offending   shall,  i^ 
every    such    offence,    (whetbc* 
such  sum  of  money  or  other  r*" 
compense  or  reward,  or  promi^ 
or  security  for  the  same,  or  sue* 
agreement,  be  received,  accepte^ 
entered  into,  acquiesced  in, 
performed  or  not),  forfeit 
lose  tho  sum  of  £500. 
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nuM  Charles  Qi46rey,  he  the  said  T.  C.  Godfrey^        1847. 
I  there  being  an  officer  of  excise^  divers,  to  wit>  two 
B  far  Bums  of  money^  amounting  together  to  the 
620  of  lawful  money  of  Great  Britain,  that  is  to 

promissory  notes,  each  of  them  for  the  payment  of 
(Hrder  to  corrupt  and  prevail  upon  the  said  T.  C. 
,  so  being  such  officer  of  excise  as  aforesaid,  to  ne- 
1  forbear,  and  omit  to  do  and  perform  a  certain  act 
g  belonging  and  appertaining  to  the  duty  of  the 
[/•  Godfrey,  as  such  officer  of  excise  as  aforesaid, 
9  say,  to  neglect  and  forbear,  and  omit,  to  report 
XMnmissioners  of  excise,  that  he,  the  said  T.  C. 
9  80  being  such  officer  of  excise  as  aforesaid,  and 
mas  Tucker,  being  also  an  officer  of  excise,  had  on 

day,  to  wit,  on  the  24th  day  of  May  last  past,  at  a 
place,  to  wit,  at  B.,  in  the  West  Biding  of  the 
f  York,  detected  and  discovered  in  a  certain  couch 
a  a  certain  place,  to  wit,  a  malt-house,  of  him  the 
T.  Gamble,  then  and  there,  to  wit,  on  the  day  and 
I  at  the  place  last  aforesaid,  used  as  such  maltster 
er  of  malt  as  aforesaid,  a  certain  large  quantity,  to 
*  bushels  of  com,  then  and  there  making  into  malt, 
dose,  and  compact,  as  it  could  not  have  been  unless 
)  had  by  some  means  or  other  been  forced  together 
contrary  to  the  form  of  the  statute  in  that  case 
id  provided;  the  reporting  of  such  detection  and 
Y  to  the  said  commissioners  of  excise  being  then 
e  an  act  belonging  and  appertaining  to  the  duty  of 
T.  C.  Godfrey,  as  such  officer  of  excise  as  afore- 
itrary  to  the  form  of  the  statute  in  that  case  made 
dded(a);  whereby  and  by  force  of  the  statutes  in 
3  made  and  provided,  the  said  S.  G.  Gamble,  so 
;  as  aforesaid,  had,  for  his  said  offence,  forfeited  and 

(a)  See  Harding  v.  Stoles,  T.  &  Gr.  690. 

D  D  2 
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1847.        lost  the  sum  of  £500:     And  tlie  aud  J.  Bedford,  wbo 
R^GifrT      prosecuted  as  aforesaid,  by  the  said inionnatioiij  exhibited  h» 
V-  aforesaid,  further  informed  the  said  justice,  that  the  said 

Gamblc 

S.  G.  Gamble,  after  the  said  5th  day  of  January,  1828,  and 
within  four  calendar  months  of  the  time  of  exhibiting  the 
said  information  last  past,  to  wit,  on  the  said  27th  day  of 
May  last  past,  to  wit,  at  K.  aforesaid,  in  the  lK>rougk  of 
Leeds  aforesaid,  did  offer  to  give  to  a  certidn  officer  of 
excise,  to  wit,  to  the  said  T.  C.  Godfrey,  then  and  there 
being  an  officer  of  excise,  divers,  to  wit,  two  securities  for 
sums  of  money,  amounting  together  to  the  sum  of  £20  of 
lawful  money  of  Great  Britain,  that  is  to  say,  two  promis- 
sory notes,  each  of  them  for  the  payment  of  j£lO,  (as  in  the 
first  count,  from  this  place  to  the  end). 

The  third  count  charged,  that  the  defendant  did  ^ve  to 
a  certain  officer  of  excise,  to  wit,  to  the  said  T.  C.  God- 
frey, he  the  said  T.  C.  Godfrey  then  and  there  being  an 
officer  of  excise,  a  certain  recompense  and  i*eward,  thst 
is  to  say,  divers,  to  wit,  two  bank  notes  for  the  paytneat 
of  divers  sums  of  money,  amounting  in  the  whole  to  ft 
certain  sum  of  money,  to  wit,  the  sum  of  £20  of  lawful 
money,  and  of  the  value  of  £20  of  like  lawful  money,  in 
order  to  corrupt  and  prevail  upon  the  said  T.  C.  Godfrey, 
so  being  such  officer  of  excise  as  aforesaid^  to  do  and  per- 
form a  certain  act  and  thing,  contrary  to  the  duty  of  him 
the  said  T.  C.  Godfrey,  as  such  officer  of  excise  as  afore- 
said, that  is  to  say,  to  make  a  false  and  untrue  report  to  the 
commissioners  of  excise,  touching  and  concerning  the  £s- 
covery  and  detection  by  him,  the  said  T.  C.  Godfrey,  so  be- 
ing such  officer  of  excise  as  aforesaid,  and  one  T.  Tucker, 
being  also  an  officer  of  excise,  of  a  certain  offence  agidnst 
the  laws  relating  to  her  Majesty's  revenue  of  excise,  before 
then,  to  wit,  on  the  24th  day  of  May  last  past,  committed 
by  the  said  S.  G.  Gamble,  such  offence,  so  by  them  the 
said  T.  C.  Godfrey  and  T.  Tucker  discovered  and  de- 
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ted  as  last  aforeeai^y  being,  that  he  said  S.  G.  Gamble, 
!)ebg  such  maltster  and  maker  of  malt  as  aforesaid,  did, 
wit,  on  the  day  and  year  last  aforesaid,  at  a  certain 
36,  to  wit,  at  R.,  in  the  parish  of  C,  in  the  West  Biding 
he  county  of  York,  tread  and  force  together  in  a  certiun 
cfa  frame,  in  a  certain  malt-house  of  him  the  said  S.  G. 
nble,  by  him  the  said  S.  G.  Gtunble,  then  and  there,  to 
,  on  the  day  and  year  and  at  the  place  last  aforesaid, 
1  as  SQch  maltster  and  maker  of  malt  as  aforesaid,  a  cer- 
i  other  large  quantity,  to  wit,  other  130  bushels  of  corn, 
1  and  there  making  into  malt,  contrary  to  the  form  of  the 
ate  in  that  case  made  and  provided;  the  truly  and  cor- 
ly  reporting  such  detection  and  discovery  to  the  said 
umssioners  of  excise  being  then  an  act  belonging  and 
ertaining  to  the  duty  of  him  the  said  T.  C.  Godfrey, 
luch  officer  of  excise  as  aforesaid,  contrary  to  the  form 
the  statute  in  that  case  made  and  provided;  whereby 
I  by  force  of  the  statute  in  that  case  made  and  provided, 
flaid  S.  G.  Gamble,  so  offending  as  last  aforesaid,  had, 
his  said  last  mentioned  offence,  forfeited  and  lost  the 
ther  sum  of  £500. 

The  fourth  count  charged,  that  the  defendant  did  offer  to 
re  to  a  certain  officer  of  excise,  to  wit,  to  the  said  T.  C. 
xKrey,  then  and  there  being  an  officer  of  excise,  a  certain 
Bompense  and  reward,  that  is  to  say,  divers,  to  wit,  two 
«4  notes  for  the  payment  of  divers  sums  of  money,  amount- 
g  in  the  whole  to  a  certain  sum  of  money,  to  wit,  the  sum 
■  £20  of  lawful  money,  and  of  the  value  of  £20  of  like 
^  money,  (as  in  third  count  to  the  end). 
The  summons  of  the  defendant  to  appear  and  plead  and 
^tend  the  hearing  of  the  information  was  then  set  out,  with 
"option  of  its  service  on  the  defendant,  and  of  his  appear- 
**  before  the  magistrates  (named)  at  the  day  and  place 
^  in  the  summons.  The  conviction  then  proceeded  thus : 
-And  the  said  S.  G.  Gamble  having  heard  the  charge  con- 
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tained  in  the  said  informatioOi  declared  he  was  not 
of  the  said  several  offences^  or  of  either  of  them :  1 
upon  we  the  said  justices  did  proceed  to  examii 
the  truth  of  the  charges  contained  in  the  said  infon 
and  on  the  ^d  13th  day  of  October,  in  the  yea 
said^  at  the  court-house  aforesdd,  in  Leeds  aforesaid 
said  borough  of  Leeds,  two  credible  witnesses,  to  i 
said  T.  C.  Godfrey  of  K.  aforesaid,  in  the  boorc 
Leeds  afores^d,  supervisor  and  officer  of  excise,  f 
said  T.  Tucker  of  P.,  in  the  west  riding  of  the  oo 
York  aforesaid,  officer  of  excise,  upon  the  several 
spective  oaths  to  them  now  duly  administered 
sworn  before  us  the  said  last-mentioned  justices^  in  1 
sence  of  the  said  S.  G.  Gamble  and  of  the  said  J.  I 
severally  and  respectively  depose  and  say  of  and  oon 
the  premises  charged  in  the  said  information,  and 
in  the  presence  of  the  said  S.  G.  Gamble  aa  of  t 
J.  Bedford,  as  follows,  that  is  to  say — [here  was 
the  evidence  of  the  above  witnesses  in  chief  and  i 
examination,  with  fnc  similes  of  the  bank  note 
the  said  S,  G.  Gamble  being  called  upon  by  us  i 
justices  for  his  defence  in  the  premises,  does  not  ] 
to  us  the  said  justices  any  evidence,  nor  make  a 
ficient  defence  to  the  said  charge  contained  and  < 
upon  him  in  and  by  the  fourth  count  of  the  said  ii 
tion ;  therefore  it  manifestly  appearing  to  us  the  » 
mentioned  justices,  that  the  said  S.  G.  Gamble  is  g 
the  offence  charged  upon  him  in  and  by  the  said 
count  of  the  said  infomation,  we  do  hereby  convict 
the  said  offence  in  and  by  the  said  fourth  count  of  1 
information  charged  upon  him,  and  we  do  hereby 
and  adjudge  that  he  the  said  S.  G.  Gtunble  hath  £ 
and  lost  for  his  said  offence,  in  the  said  fourth  oounl 
said  information  charged  upon  him,  the  sum  of  i 
lawful  money  of  Great  Britain ;  and  we  the  said  j 
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of  the  statute  in  that  case  made  and  proyided,  do 
and  lessen  the  said  sum  of  £500,  so  forfeited  and 
16  said  S.  G.  Ghunble,  to  the  sum  of  £152,  &c., 
Dg  as  in  the  infoimation,  in  p.  389].  Given  under 
B  and  seals,"  &c.  The  paper-book  also  contidned 
98  of  appeal  above  mentioned  (a). 


^hanCs  rising  to  bring  on  this  case  on  motion, 
for  the  appellant,  objected  that  no  hearing  could 
le,  for  want  of  a  certiorari  to  remove  the  case 
Court,  citing  7  &  8  Geo.  4,  c  53,  s.  79  {b)  and 


\  Geo.  4,  c.  58,  and  a 

act,  the  duty  on  malt 

.  M.  per  bushel. 

B  Geo.  4,  c.  52,  s.  33, 

or  grain  making  into 

be  found  in  any  cis- 

»iieh  frame,  so  hard, 

compact,  as  it  could 

been  unless  the  same 

>me   means  or  other 

en  or  forced  together 

ny  maltster  or  maker 

whose  cistern  or  couch 

com  or  grain  shall  be 

bard,  close,  and  com- 

bresaid,   shall  forfeit 

.  Vict.  c.  40,  8.  5,  any 
KBciae  suspecting  that 
ain  making  into  malt 
tern  or  couch  frame 
Todden  &c.  together, 
the  maltster  to  throw 
nrn  &c.,  from  the  cis- 
ach  frame,  and  such 
return  the  same  into 
or  couch  frame,  and 
1  again  in  the  same, 
LncreaBe  shall  be  found 
^  or  quantity  of  such 


com  &c.,  after  being  so  returned 
and  laid  level,  above  the  former 
gauge,  in  a  greater  proportion 
[inter  alia],  than  those  of  five 
bushels  in  every  100  bushels, 
previously  to  such  com  &c., 
liaving  been  entered  eight  hours 
from  the  cistern,  the  increase  so 
found  shall  be  deemed  conclusive 
evidence  of  such  com  &c.,  hav- 
ing been  trodden  or  forced  to- 
gether ;  and  the  court  before 
whom  such  evidence  shall  be 
given,  shall  thereupon  convict 
the  maltster  or  maker  of  malt  in 
the  penalty  imposed  by  7  &  8 
Geo.  4,  c.  54,  s.  83. 

{b)  By  7  &  8  Geo.  4,  c.  53, 
s.  79,  no  writ  of  certiorari,  or 
other  writ  or  process,  shall  be 
issued  at  the  suit  of  any  defend- 
ant out  of  any  of  his  Majesty's 
courts  of  record  in  England, 
Scotland,  or  Ireland,  to  super- 
sede, resist,  stay,  remove,  or  in 
anywise  affect  any  information 
or  judicial  proceeding  before  the 
commissioners  of  excise,  or  be- 
fore any  justice  or  justices  of  the 
peace  in  the  United  Kingdom, 
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s.  84  (a).  Ex  abundanti  cauteld,  the  crown's  u 
right  to  remove  by  certiorari  is^  notwithstanding, 
reserved  to  it  by  sect.  79^  which  takes  it  from  the  d 
[Pollocky  C.  B. — The  legislature  never  means  to 


in  pursuance  of  this  act,  or  any 
other  act  or  acts  of  Parliament 
relating  to  the  revenue  of  excise, 
or  any  judgment  thereupon,  and 
that  every  such  judicial  proceed- 
ing shall  he  had  and  completed^ 
and  every  such  judgment  exe- 
cuted, any  such  writ  of  certiorari, 
&c.  notwithstanding;  Provided 
always,  that  nothing  herein  con- 
tained shall  extend  or  he  con- 
strued to  extend  to  any  writ  of 
certiorari  sued  or  issued  in  such 
cases  in  hehalf  of  his  majesty 
out  of  his  majesty's  courts  of 
Exchequer  in  England,  Scotland, 
or  Ireland,  respectively. 

(a)  By  7  &  8  Geo.  4,  c.  58,  s.  84, 
upon  every  such  appeal,  the  jus- 
tices of  the  peace  at  the  general 
quarter  sessions,  before  whom 
respectively  any  such  appeal  shall 
be  brought,  are  "  required  to  pro- 
ceed to  re-hear  upon  oath,  and  to 
re-examine  the  same  witness  and 
witnesses,  and  to  re-consider  the 
same  evidence  and  the  meritsof  the 
case  whereon  the  original  judg- 
ment appealed  against  shall  have 
been  given,  and  they  shall  not 
examine  any  evidence  or  any 
witness  or  witnesses  other  than 
or  different  from  the  evidence  of 
the  witness  or  witnesses  which 
and  who  shall  liave  been  before 
examined  [or  tendered  for  ex- 
amination, and  refused  to  be 
examined  by  the  justices,  4  &  5 
W.  4,  c.  61,  s.  24]    before    the 


commissionerB  of  ejcd 
tices  of  the  peace  reap 
the  trial  and  hearing 
formation  upon  whid 
ginal  judgment  shall 
given,  and  such  com 
of  appeal,  and  justic 
peace  at  the  general  q 
sions,  are  hereby  n 
authorized  and  empo 
any  such  appeal,  to 
confirm,  in  the  whole 
the  judgment  appealf 
or  to  give  such  new  o 
judgment  as  they  in 
cretion  shall  in  that  be 
fit,  and  such  commii 
appeal  and  justices  of 
at  the  general  quarter  i 
spectively  shall,  in  an} 
or  different  judgment, 
same  power  of  mitigt 
hereinbefore  by  thu  bh 
justices  of  the  peace 
missioners  of  excise  in 
respectively  given  by  t 
vided  always,  that  if 
lawful  for  such  commi 
appeal  and  justices  of 
at  such  general  quart 
respectively  as  aforesai 
discretion,  to  state  ih 
any  case  on  which  si 
shall  be  made  special 
opinion  of  the  Court 
quer  in  England,  Sc 
Ireland,  as  the  same 
arisen  therein  respectii 
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inference  from  tautology  or  unnecessary  reservations  in  its      ^  1847. 

eoflctments.    PlaU^  B. — Supposing  the  finding  of  the  com- 

naiBnonerB  of  excise  on  appeal,  or  of  the  quarter  sessions, 

to  be  agunst  the  defendant,  the  act  seems  to  provide  no 

mode  of  removing  the  proceedings  at  his  instance.     Alder" 

Ml,  B. — In  earlier  times,  justices  in  quarter  sessions  used 

to  state  cases,  on  appeals  to  them  under  the  poor  laws, 

lor  the  opinion  of  the  next  judge  of  assize  coming  into 

iheir  county.     They  suspended  their  judgment  in  the  mean 

ase,  and  aflerwards  gave  it  in  conformity  with  the  opin- 

OQ  they  obtained.     No  certiorari  was  there  deemed  neces- 

•iy(a)].     The  modem  practice  has  undoubtedly  been  to 

mg  up  such  cases  for  the  opinion  of  the  Court  of  Queen's 

fcnch  by  certiorari.     [Parke^  B. — No  absolute  judgment 

I  pyen  by  the  sessions  in  the  cases  just.alluded  to ;  but  the 

ertiorari,  which  is  always  issued,   may  be  necessary  to 

oeore  a  true  copy  of  the  record,  by  exposing  parties  to 

nniahment  for  a  false  return.   Alderson^  B. — I  doubt  whe- 

iier  the  terms  of  7  &  8  Geo.  4,  c  53,  s.  79,  take  away  from 

sflier  the  Crown  or  the  defendant  the  right  of  issuing  a 

atiorari  to  remove  proceedings  after  appeal  to  the  quarter 

mions,  for  the  power  of  stating  a  case  specially  for  the 

fbbn  of  this  Court  is  not  given  tiU  afterwards,  viz.  by 

iect84.] 

The  Attamey-General,  for  the  Crown. — The  court  of 
^ttrter  sessions  has  suspended  it«  decision,  in  order  to 
^^htwn  the  direction  of  this  Court,  so  that  there  is  no 
Hgment  which  could  be  removed  into  this  Court.  If  the 
P'^^eedings  at  the  sessions  were  brought  here  by  certio- 
^  they  could  not  be  sent  back,  so  that  the  sessions 
^'^  not  give  judgment,  and  this  Court  is  not  competent 
*^^0  8o.    All  that  is  sought  is  the  opinion  of  this  Court, 

{•)  See,  as  to  thb  practice,  Tyrwhitt's  edit.  (6th)  of  Dicken- 

•^'•86800118,935. 
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before  the  sessions  arriye  at  a  final  decision*    T 
R  oiNA       cording  to  the  analogy  presented  by  the  coarse  i 
f .  a^inst  assessments  by  surveyors  of  assessed  taxes 

Yarmouth  (a).  [Aldersony  B. — A  case  sent  by  thi 
Chancery  to  this  Court  is  entertained  here  undc 
thority  of  the  judicial  person  who  sends  it.  In 
the  quarter  sessions  are  empowered  by  statute  t 
opinion.  Parke^  B. — The  judge  in  equity  is  n 
by  GUT  opinion ;  so  thatj  were  the  desired  analog 
the  quarter  sessions  might  decide  against  oui 
Their  judgment,  however,  in  this  case,  is  conditio 
whereas  in  ordinary  sessions  cases  the  court  beloTV 
or  quashes  the  order  of  removal,  subject  to  a  cat 
opinion  of  the  Court  of  Queen's  Bench.  Here, 
authority  to  state-  a  case  is  given  by  expresi 
Alderson,  B. — This  case  more  resembles  that  of 
tmtor  who  states  a  case  for  the  opinion  of  the  ( 
cording  to  power  expressly  given  by  the  rule 
ence.  There  the  Court  cannot  give  judgment 
award.  Parke,  B. — We  need  not  now  decide  v 
judgment  in  the  alternative  can  be  enforced  or  n 
enactments  referred  to  shew  that  our  opinion  is 
sought  on  the  same  footing  as  by  the  Court  of  ( 
which  tribunal  is  not  bound  by  it.  For  in  thi 
would  be  a  breach  of  an  act  of  Parliament^  if  tin 
sessions  did  not  follow  the  direction  and  opinion 
from  us.  The  judgment  of  this  Court  5s  not  a 
and  we  will  therefore  give  our  opinion  on  the  cai 
as  brought  before  us  by  motion  on  affidavit] 

J.  T.  Ingham  then  proceeded  to  argue  the  caf 
respondents  (The  Attorney-General  and  Hall  wi 
— The  main   question   is  of  practical  importan 

(a)  9  Price,  149. 
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nrmatloti  bdd  before  justices  consists  of  four 
liey  conTict  on  the  fourth^  and  acquit  on  the 
u  The  defendant  serves  notices  of  appeal,  ac- 
7  &  8  Geo.  4y  c  63,  s.  83.  At  the  hearing, 
»f  appeal  holds  that  the  evidence  does  not  sup- 
onviction  on  the  fourth  count,  but  fully  esta- 
I  charge  in  the  second  count.  The  question 
whether,  under  the  excise  acts,  particularly  re- 
7  &  8  Geo.  4,  c.  53,  ss.  65,  82,  83,  and  84  (a). 


&  8  Greo.  4,  c.  63, 
\k9  leoovefy  of  any 
osed  by  any  act  re- 
I  rerenne  of  excise, 
fence  has  been  com- 
mit of  the  limits  of 
lee,  the  information 
lay  be  exhibited  be- 
note  jnitices  for  the 
D,  or  place,  wherever 
tas  been  committed ; 
oformation  shall  be 
ged,  and  determined 
yr  more  like  jnstices, 
[Hired,  on  any  such 
having  been  so  ex- 
l  on  the  appearance 
I  of  the  party  i^^ainst 
0  been  exhibited,  to 
16  examination  of  the 
in  SQch  information 
to  give  judgment  for 
[lenalty  or  penalties 
the  due  examination 
ore  credible  witness 
upon  oath,  or  upon 
ly  confession,  &c., 
ind  to  have  been  in- 

lacts,  that  in  case  any 
ihall  exhibit  any  in- 
»r  any  person  or  per- 


sons against  whom  any  informa- 
tion shall  have  been  exhibited, 
or  who  shall  appear  and  claim 
any  goods,  &c.  alleged  to  be  for- 
feited, &c.,  before  any  justice  or 
justices  of  the  peace  as  aforesaid, 
shall  feel  aggrieved  by  the  judg- 
ment given  thereon  by  such  jus- 
tices, it  shall  be  lawful  for  such 
officer  or  such  person  or  persons, 
upon  giving  such  notice  as  here- 
inafter mentioned,  to  appeal 
therefrom  to  the  justices  assem- 
bled at  the  next  general  quarter 
sessions  of  the  peace  to  be  holden 
in  and  for  the  county,  &c.,  town, 
or  place  in  which  such  judgment 
so  appealed  against  shall  have 
been  given  ;  and  it  shall  be  law- 
ful for  the  justices  of  the  peace 
at  such  general  quarter  sessions, 
upon  being  served  with  such  no- 
tice, and  they  are  hereby  respec- 
tively authorized  and  required, 
at  such  general  quarter  sessions, 
to  hear,  adjudge,  and  finally  de- 
termine such  appeal ;  and  if,  up- 
on any  such  appeal,  either  to  the 
commissioners  of  appeal  or  jus- 
tices of  the  peace  at  quarter  ses- 
sions, any  defect  in  form  shall  be 
found  in  the  information,  or  in 
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judgment  could  be  giyen  by  the  court  of  quartei 
for  the  crown  on  the  second  count?  By  sect  6' 
more  justices  are  to  decide  on  excise  informatioi 
the  control  of  the  chief  office.  By  sect.  82,  in 
officer  who  shall  exhibit  any  information,  or  an 
against  whom  it  shall  have  been  exhibited,  shall 
grieved  by  the  judgment  given  thereon  by  such 
such  officer  or  person,  on  giving  the  notice  of  app 


\ 


any  part  of  the  proceedings  there- 
on, or  relating  thereto,  or  in  the 
record  thereof,  every  such  defect 
of  form  shall  thereupon  he  rec- 
tified and  amended  hy  order  of 
such  commissioners  of  appeal,  or 
of  such  justices,  or  the  major 
part  of  them,  assembled  at  such 
general  quarter  sessions,  before 
whom  respectively  such  appeal 
shall  be  brought,  anything  in 
this  act  or  any  other  act  to  the 
contrary  notwithstanding. 

[And  if  there  shall  not  be 
twenty  days  between  the  time 
of  any  judgment  being  given  by 
any  justices  of  the  peace  on  any 
information  exhibited  to  them, 
and  the  next  general  quarter 
sessions  of  the  peace,  and  the 
party  against  whom  such  judg- 
ment shall  be  given  shall  appeal 
against  the  same,  then  such  ap- 
peal may  be  to  the  quarter  ses- 
sions next  after  the  expiration 
of  twenty  days  from  the  giving 
of  such  judgment :  4  &  5  W.  4, 
c.  51,  s.  23.] 

By  7  &  8  Geo.  4,  c.  63,  s.  83, 
no  such  appeal  as  aforesaid  shall 
be  allowed,  unless  the  party  or 
parties  appellant  shall,  at  and 


immediately  upon  the 
the  judgment  appealc 
give  notice  in  writin 
appeal  to  tlie  commit 
excise,  or  justices  of 
respectively',  from  wl 
ment  such  appeal  shal 
and  also  to  the  adven 
parties  on  such  appeal, 
lodge  such  notice  at  tb 
with  the  registrar  of 
missioners  of  appeal,  o 
clerk  of  the  peace  for  t 
of  the  peace  at  sue 
quarter  sessions  asaf< 
spectively,  by  and  bef 
such  appeal  is  to  be; 
judged  and  determine 
such  appeal  as  aforesai 
heard,  unless  the  party 
appellant  in  such  ap] 
M  ithin  one  week  at  1« 
such  appeal  is  to  be  i 
judged  and  determinec 
tice  in  writing  to  tl 
party  or  parties  in  su 
of  the  time  and  place  v 
appeal  is  to  be  heard, 
viso  follows  for  inakin| 
by  appellants  of  the  p 
which  they  shall  have 
victed.] 
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lids  pointed  out  by  sect.  83,  may  appeal  therefrom  to         1847. 

6  quarter  sessions  for  the  county,  &c.,  or  place  in  which 

e  judgment  has  been  given,  who  are  to  hear,  adjudge, 

id  finally  determine  the  appeal,  with  power  to  amend 

sftcts  in  form  in  the  information,  or  any  part  of  the  pro- 

edings.     These  enactments  shew  that  nothing  less  than 

I  four  counts  of  the  information  could  be  appealed  against 

the  sessions ;  and  that  accordingly  all  of  them,  with  the 

K)le  decision  of  the  court  below,  are  before  this  Court. 

)  written  statement  of  grounds  of  appeal  was  necessary, 

that  on  the  simple  notice  of  appeal  against  the  judgment 

the  convicting  justices,  the  new  trial  could  only  be  on 

!  whole.     The  appeal  given  by  sect.  82  operates  by 

f  of  removing  the  conviction  into  the  court  of  quarter 

lions ;  so  that  every  question  which  could  arise  on  the 

mnation  before  the  convicting  justices  was  open  to  the 

irt  of  quarter  sessions,  on  appeal  to  them,  by  way  of 

r  trial  on  the  facts.     The  rule  in  civil  cases  is  laid  down 

I%e  Earl  of  Macclesfield  v.  Bradley  (a),  that  where  a 

lae  is  sent  down  to  a  new  trial  ex  debito  justitias,  and 

;  by  the  discretion  of  the  court,  it  is  open  on  the  whole 

nd.      \_Parkey  B. — When  a  new  trial    is  granted  as 

knmr,  terms  may  be  imposed ;  but  where  it  is  a  mat- 

•  of  right,   it  cannot  be  granted   on   part,    or  as  to 

Be  of  the  defendants,    instead  of   all  of   them.      In 

dteues,  the  result  of  making  a  rule  absolute  for  a  new 

■lis  rimply  that  the  jury  process  is  altered,  and  a  new 

U  ordered.     Thus,  if  the  jury  process  was  originally  to 

J  tea  issues  and  ten  defendants,  there  cannot  be  new  jury 

^^'^Me  to  try  one  or  more  of  several  counts,  or  two  issues 

^  two  defendants.     That  would  be  incongruous,  unless 

'^pffties  can  be  put  under  terms.]     The  principle  applies 

^  Wdl  in  criminal  as  civil  cases.     Thus,  where  one  issue 

f«)  7  M.  &  W.  570 ;  see  Hutchinson  v.  Piper,  4  Taunt.  556. 
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1847.  out  of  four  was  found  agunst  the  evidenoe»  i 
granted  a  new  trials  not  only  as  to  that  iflsue,  (for 
said  cannot  be),  but  for  the  whole :  Rex  v.  Pool  {a) 
Y.  Bramley  (h\  two  justices  had  removed  a  worn 
in  their  order  S.  W.,  widow  of  J.  W,,  with  her 
to  the  place  of  W.'s  settlement.  On  appeal,  1 
of  quarter  sessions  rejected  the  appellants'  tend 
woman  S.  W.  to  prove  that  she  was  never  m 
J.  W.9  and  confirmed  the  order  of  justices,  subjc 
opinion  of  the  Court  of  King's  Bench,  whether  the 
was  admissible  or  not  The  Court  held  it  was,  anc 
case  back  to  the  sessions ;  and  on  the  counsel  for  the 
ent  requesting  that,  on  the  re-hearing,  the  ses^ons 
confined  to  the  examination  of  the  supposed  wL 
the  witnesses  who  were  to  speak  to  the  dedarat 
without  putting  the  respondents  again  to  the  e 
proving  their  cose,  the  Court  held  tliat  the  whole  < 
be  gone  into  again  at  the  quarter  sessions.  Lor 
adding,  that  in  a  case  in  that  Court,  where  the  saj 
tion  was  made.  Lord  Man^ld  said  it  was  111 
ing  a  new  trial,  in  which  case  the  whole  case 
proved,  Edie  v.  The  East  India  Company  {c)  i 
ix)int.  [Alderson^  B. — Suppose  the  justices  from  i 
appeal  was  made  had  determined  against  the  p 
this  first  count,  and  that  he  had  appealed  genend 
way,  and  had  given  notice  only  of  an  objection 
iburth,  could  he  have  gone  into  an  objection  to 
because  the  whole  matter  was  before  the  ses^oi 
could,  unless  he  had  misled  the  other  side,  for  no  ] 
grounds  of  appeal  are  required  by  the  act  [Pa 
Li  truth,  an  indictment  or  conviction  contiunin 
counts  is  nothing  more  than  a  bundle  of  different 


(a)  Bull.  N.  P.  32G,    Easter         {h)  G  T.  R.  330. 
Term,  1734 ;  cited  Stra.  013.  (c)  2  Burr.  1210 ; « 
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tioDs  tied  together;  just  the  same  as  if  there  were  several 
Jiformations  in  fact,  and  tied  together  with  one  string.  A 
person  ctm  be  tried  on  two  informations  at  the  same  time. 
kBexy.  Ward  {a),  the  Court  treated  two  separate  coimts 
if  an  information  as  separate  informations.  When  called 
fpoQ  to  give  judgment  on  the  information,  with  respect 
0  the  first  count,  they  called  it  the  first  information,  and 
lid  that,  as  to  the  second  information,  it  was  not  much 
br  defendants  to  prove  if  there  was  a  fault  in  it,  for  their 
ipoion  being  that  the  first  was  good,  judgment  could 
Mpven  against  him  on  the  first  Technically,  therefore, 
iw  trial  was  on  four  informations  tied  together,  and  all 
iiqioeed  of  at  the  same  time  on  one  common  plea  of  not 
pultjr.  As  the  conviction  is  only  on  one  of  them,  and  the 
ippeal  is  against  that  conviction,  surely  that  information 
nly  18  appealed  against  by  the  defendant.  This  is  not  an 
l^ication  for  a  new  trial.]  The  analogy  to  it  is  suffi- 
WDtly  strong  to  rule  this  case,  for  the  party  had  an  equal 
ig^t  to  the  appeal.  Again,  no  single  count  could  have 
ieen  removed  by  certiorari ;  so  that,  whether  each  count  is 
kiqiorate  information  or  not,  there  is  but  one  record,  and 
he  ajqpeal  was  under  this  act  in  the  nature  of  a  new  trial  on 
lb  whole.  [Pollocky  C.  B. — A  court  of  error,  in  award- 
H  a  venire  de  novo  on  a  bill  of  exceptions,  or  writ  of  error 
iiipecial  verdict,  does  just  what  this  Court  does  on  grant - 
l|a  new  trial,  and  sets  aside  all  tlie  findings.  Parkcy  B. — 
Bn  malogy  sought  to  be  established  with  the  case  of  a  new 
od&ils,  because,  in  the  form  of  granting  a  new  trial,  it  must 
^Mnsarily  be  on  the  whole  record,  so  that  no  distinction 
^  there  be  made.  For  all  that  appears  on  the  record  is 
tissue  and  return  of  the  venire  facias  juratores;  so  that, 
^  patting  in  issue  four  counts  or  pleas,  you  cannot  have 
^  venire  upon  one  or  less  than  all,  or  to  try  one  plea 

(a)  2  Lord  Baym.  14C1, 1460. 
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only  agaiDst  one  defendant.  Whether  there  can  be  a  eepi* 
rate  venire  de  novo  where  good  reason  appears  for  it  on  the 
record,  is  another  question^  and  not  settled.  Aldenon,  K— 
It  continually  occurs  that  the  verdict  is  in  favour  of  some 
of  the  defendants,  and  against  the  others.  A  new  trial  ii 
granted  against  all  the  defendants.  (Bashky,  contri— k 
Regina  v.  Gompertz  and  four  others  (a),  one  defendant 
was  acquitted  and  the  other  four  found  guilty,  three  of 
right  and  one  wrongly.  The  Court  of  Queen's  Bendi 
granted  a  new  trial  to  the  defendant  wrongly  convictec^ 
and  to  prevent  the  other  who  had  been  acquitted  fitn 
being  tried  again,  it  made  a  suggestion  on  the  recoti, 
in  order  that  it  might  appear  why  it  was  so  awardei) 
[Piatt,  B. — The  recognizances  would  no  doubt  apply  to 
one  count  only.  Till  a  nolle  prosequi  is  entered  on  some 
one  count  as  against  some  one  defendant,  the  whole  most 
go  on.  AldersoUy  B. — In  Rex  v.  Bramley^  though  the 
Court  would  not  send  down  the  case  to  the  sessions  ibr 
the  hearing  of  only  one  witness,  they  sent  it  down  for  the 
hearing  of  one  point  only ;  and  in  my  practice  of  twentf 
years,  long  since  that  case,  that  was  often  done.]  By  8.8Sy 
the  matter  to  be  appealed  against  is  the  judgment  giM 
on  the  information.  That  in  the  natural  sense  means  fl0 
whole  information,  so  as  to  prevent  a  garbled  new  tridt 
Where  power  was  intended  to  be  given  to  a  court  of  iy*j 
peal  to  reverse  or  confirm  in  part,  it  is  so  expressly  pNh- 
vided,  viz.  in  s.  84.  [^Parke,  B. — Suppose  the  first  thee  ^ 
counts  had  required  very  different  evidence  to  support 
them  from  that  required  to  support  the  fourth,  and  the  de* 
fendant  had  appealed  against  the  judgment  given  on  As 
fourth  count:  there  would  be  no  notice  from  the  croim 
of  any  objection  to  an  acquittal  on  the  other  counts;  the 
crown  then  comes  with  the  same  evidence  that  was  exs- 

(a)  Reported,  but  not  on  this  pointy  in  16  Law  J.  (Q.  B.)  121. 
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Billed  before  the  oonvictiDg  justices^  and  the  defendant,        1847. 

wk)  has  no  notice  or  expectation  that  the  witnesses  examined 

m  those  counts  will  be  examined  on  the  hearing  of  the  ap- 

pod,  must  be  prepared  with  them  there.]     That  would  be 

»0D  the  words  of  sect.  84,  and  this  is  an  appeal  against 

die  whcde  judgment.     [Aldersan,  B. — The  plain  meaning 

of  sect  84  is,  that  the  sessions  may  make  a  new  judgment 

ipon  the  matter  appealed  against.     That  is  all.]     Nothing 

in  that  section,  or  the  rest,  is  inconsistent  with  the  argu- 

■ent  on  sect.  82.    Further,  the  officer  was  not  such  a  party 

"iggrieTed"  by  this  judgment  as  was  obliged  to  give  a  no- 

lioe  of  cross  appeal,  for  there  is  only  one  penalty.   '[^Parke,  B. 

—Suppose  there  had  been  different  penalties  on  one  coimt.] 

Tbe  evidence  set  out  on  this  record  would  shew  that  there 

VM  only  one  penalty  of  which  evidence  could  be  given,  and 

ibo  that  the  second  count  was  supported  as  well  as  the 

ftnrth.   [AUersany  K — ^According  to  that,  the  crown  might 

leeover  a  double  penalty  on  the  same  state  of  facts.     My 

doobt  is,  whether  the  officer  should  give  notice  of  appeal.   If 

h  should,  there  is  no  difficulty.     If^  as  you  say,  the  whole 

■itter  18  before  the  Court  without  such  notice,  in  what  is 

Ik  party's  situation  different  from  his  having  notice  of 

ippeal?]     If  the  whole  record  is  open,  the  evidence  in  the 

cont  of  appeal  would  support  a  conviction  in  only  one 

faitlty,  so  as  to  warrant  a  judgment  on  one  count  only. 

A  necessity  for  cross  appeals  by  one  party  against  one  part 

tf  the  judgment,  and  by  the  other  party  against  the  residue, 

sight  work  injustice  to  defendants  and  ignorant  men.     For 

mttoce,  a  defendant  might  say,  "  an  act  of  bribery  has 

been  clearly  proved  against  me  on  the  fourth  count,  and  I 

till  not  appeal."     Still,  on  this  construction  of  the  act,  a 

iOfiil  officer,  knowing  that  much  stronger  evidence  existed 

in  support  of  the  second  count,  might  treat  it  as  the  only 

pirt  of  the  record  to  which  a  court  of  appeal  could  look. 

Mid  give  notice  of  appeal  accordingly.     He  would  establish 

the  charge  on  the  second  count,  and  the  quarter  sessions 

VOL.  XVL  E  E  M.  W. 
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would  be  driven  to  give  judgment  for  another  penalty. 
[Aldersan,  B. — The  excise  officer  is  not  appealing.  PoOoAt 
C.  B. — Cross  appeals  are  common  in  the  Privy  Coimcil  and 
House  of  Lords.     Platty  B. — It  would  be  new  in  crown 
cases,  if  the  crown  appealed  against  part  of  a  jodgmait 
and  the  defendant  as  to  the  rest.]     This  act  applies  only  to 
proceedings  in  courts  of  quarter  sessions  on  appeals  against 
convictions.     Now,  as  cross  appeals  are  unknown  in  audi 
cases,  there  the  act  cannot  be  construed  to  embrace  crown 
cases.     {PoUock,  C.  B.— In  the  case  you  put,  of  an  appeal 
by  the  officer  against  the  judgment  of  the  justices  as  to 
the  second  count,  the  sessions  would  have  to  inquire  whe- 
ther the  evidence  by  which  it  was  supposed  to  be  sustained 
had  not  been  used  upon  the  fourth  count,  so  as  to  be  im^ 
plicable  to  any  other.     Parhe^  B. — On  imposing  the  pe- 
nalty under  the  discretionary  power  given  by  sect  84, 
they  would  inquire  whether  the  party  had  not  been  con- 
victed of  the  same  offence  under  the  other  count,  in  which 
he  had  acquiesced.]     It  is  a  sufficient  answer  that  the  qnar- 
ter  sessions  would  not  be  bound  so  to  inquire.     But  heiB 
the  officer  could  not  appeal,  not  being  the  party  aggrieved* 
The  appeal  being  against  the  whole  under  the  defendant  b 
notice,  a  like  appeal  having  been  given  to  the  crown  undef 
the  act,  the  defendant  could  not  turn  round  and  urge  tli^ 
his  appeal  was  only  as  to  part.     Sect.  82  means  that  a  pedC^ 
son  caimot  take  the  privilege  of  appealing  without  its  attend* 
nnt  burden  of  the  condition  imposed  by  the  act»  viz.  ih^'^ 
the  whole  record  shall  be  inquired  into  and  adjudged  on. 

Secondly,  the  second  count,  to  which  the  crown  propoe^ 
to  sliiil  the  judgment,  is  good,  and  the  conviction,  as  it  stoc^ 
originally,  can  be  supported.  That  count  aU^es,  that  H^^ 
defendant  did  offer  to  give  to  a  certain  officer  of  ezd^ 
divers,  to  wit,  two  securities  for  sums  of  money,  amountic^ 
together  to  the  sum  of  £20  of  lawfiil  money  of  Great  Br^ 
tain,  (that  is  to  say),  two  promissory  not^s,  each  of  them  f5P 
the  payment  of  £10,  in  order  to  corrupt,  &c.^  without  alle^ 


lULART  TEBM,  10  VICT.  407 

ing  them  to  be  unsatisfied.     The  count  rests  on  the  words        1947. 

of  7  &  8  Geo.  4,  c.  53^  s.  12,  viz.  that  "  if  any  person  shall 

(bectlj  or  indirectly  give  or  offer,  or  promise  to  give  to 

such  officer  or  person  so  employed  as  aforesaid,  any  sum  of 

nwney  or  other  recompense  or  reward  whatsoever,  or  any 

Becarity  for  any  sum  of  money  or  other  recompense,"  he 

shall  incur  penalties.     Now  this  count,  by  averring  the 

Tilae  of  the  notes,  alleges  more  than  is  required  by  those 

words,    [Piatt,  B. — Would  this  enactment  be  infringed  by 

in  offer  of  two  promissory  notes,  which  had  been  paid  ?] 

Those  might  not  still  be  "  securities  for  money."    In  many 

cases  it  would  be  impossible  to  prove  the  allegation  if  made 

tfans.    An  offer  to  an  excise  officer  of  two  good  securities 

ftr  the  payment  of  £20,  which  the  party  stated  himself  to 

have  in  his  pocket,  would  be  an  offer  of  a  bribe,  and  yet 

the  nature  or  value  of  the  security  would  not  lie  in  the 

bowledge  of  the  prosecutor. 

In  ^  indictment  for  stealing  from  a  dweUing-house, 
Ae  statement  of  the  value  of  the  thing  stolen  is  neces- 
>V7  by  the  express  words  of  7  &  8  Geo.  4,  c  29^  s.  12, 
W  the  value  of  materials  suspected  to  be  purloined 
Beed  not  be  stated  in  a  conviction  for  being  in  possession 
rfthem,  no  words  being  found  in  17  Geo  3,  c.  56,  s.  10, 
^  to  make  such  averment  requisite.  In  that  case,  Parke,  B., 
iBggested,  that  the  distinction  originally  existing  at  com- 
^^  law  between  grand  and  petty  larceny,  made  it  then 
itQoeiBary  to  allege  the  value  in  an  indictment  for  larceny, 
^  order  to  determine  the  punishment.  But  Regina  v. 
^9otknyd{a)  shews  that  it  depends  on  the  wording  of  the 
Pttticolar  statutes,  whether  the  value  of  a  *'  security,"  or  its 
I'^naining  unsatisfied,  need  be  stated  in  a  conviction.  Stat. 
^  &  8  Greo.  4,  c  29,  s.  5  expressly  places  the  stealing  of  a 
"^^irity  for  money  on  the  same  footing,  as  to  punishment, 
^  the  larceny  of  the  money  due  on  the  security  so  stolen, 

(a)  16  M  &  W.  1. 
E  E  2 
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1847.        ^^  or  secured  thereby  and  remaining  unsatisfied ;"  so  that,  if 
stolen  in  a  dwelling-house,  and  partially  satisfied  to  an  ex- 
tent not  leaving  £5  due,  the  allegation  as  to  its  remainiog 
unsatisfied  would  be  material  in  an  indictment    It  is 
shewn  in  Regina  v.  Bootliroyd,  that  the  value  of  an  ardde 
obtained  by  false  pretences  must  be  allied,  because  the 
party  may,  on  that  indictment,  be  convicted  of  larceny  (a). 
So  in  an  indictment  for  embezzlement,  Bex  v.  Johnson{b)9 
in  order  to  meet  the  formal  rule  established  as  to  indict- 
ments for  larceny,  while  the  distinction  between  grand  and 
petty  larceny  existed.     [Parke,  B. — Embezzlement,  ono^ 
39  Geo.  3,  c  85  and  7  &  8  Geo.  4,  c  29,  s.  27,  is  treated 
in  the  same  way  as  larceny,  though  the  master  has  not  hai^ 
the  possession  of  the  thing  received  and  embezzled  by  th^ 
servant.     Stat.  39  Geo.  3,  c  86  was  occasioned  by  the  do-^ 
cision  in  Bazeley*8  case  (c).     Whether  the  indictment  conld 
be  for  larceny  is  not  now  in  question.     [Parhe,  B. — ^The  de- " 
fendant  here  did  not  promise  to  give  a  security  for  money, 
but  offered  to  give  a  specific  security.     That  offer  must  be 
of  some  specific  security  or  thing,  but  might  occasion  diffi-^ 
culty  in  describing  what  the  security  was.]     In  Bex  v.- 
Johnson^  Le  Blanc,  J.,  says,  **  Here,  then,  the  indictments 
states  that  the  prisoner  received  divers,  to  wit,  nine  bania 
notes  &c,  upon  which  it  wad  argued  as  if  bank  notes  wera 
not  the  specific  thing  made  the  subject  of  larceny.    Foe 
when  a  specific  thing  is  made  the  subject  of  larceny,  it  i_ 
only  necessary  to  describe  it  as  such  specific  thing,  it  beinn 
a  species  of  thing  that  is  the  subject  of  larceny.     For  i 
stance,  it  is  not  necessary,  in  charging  a  larceny  of  a  sbeej 
to  describe  it  either  as  a  wether,  ewe,  or  lamb  (rf).    Yet 
cannot  be  doubted,  if  such  an  argiunent  could  prevail,  that 


(a)  15  M.  &  W.  12,  13.  {d)  Quere,  since  7  &  8 

(b)  3  M.  &  Sel.  539 ;  2  Leach,  4,  c.  29,  8.  5 ;  see  cases  oolleets^^ 
1103 ;  llil.,  1815.  in  R.  v.  IPCullty,  2  Mood.  C.   ^ 

(c)  2  Leach,  973 ;  East's  Pleas  34 ;    Dickenson's    Sessions, 
of  the  Crown,  571,  Feb.  1799.  Tyrwhitt,  6th  ed.  222. 
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would  be  of  advantage  to  the  prisoner  that  it  should  be  de- 
scribed more  particularly;  because  if  it  were,  and  the  prose- 
mtor  should,  in  such  case,  fail  to  prove  it  to  be  of  that  par- 
licQlar  description,  the  prisoner  would  thereupon  be  enti- 
led to  an  acquittal.  So  also  it  may  be  said  of  bank  notes ; 
1 18  not  necessary  to  describe  it  particularly  as  a  bank  note 
or  the  payment  of  £1,  £5,  or  £20,  because,  for  whatever 
urn  it  may  be  payable,  it  is  still  a  bank  note.  In  like 
Danner,  in  an  indictment  for  stealing  a  handkerchief,  it  is 
lot  necessary  to  describe  it  as  a  handkerchief  of  any  specific 
oake  or  materiak,  as  that  it  is  of  silk,  linen,  or  any  other 
Mffticnlar  quality.  The  argument  upon  this  part  of  the 
ase  has  arisen  from  the  practice  that  has  prevailed,  of  de- 
crilnng  the  particular  price  for  which  the  note  is  payable, 
lad  that  the  money  secured  thereby  is  unsatisfied.  But 
lie  answer  to  such  an  argument  is  this,  that  whether  it  be 
Mtfable  for  one  sum  or  another,  it  is  equally  a  bank  note." 
^ext,  the  four  months'  limitation  of  suing  for  the  pe- 
lilfy  is  not  provided  for  in  the  clause  which  constitutes 
k  offence  and  imposes  the  penalty,  but  is  prescribed  1>y 
^  snbsequent  act  (a).  [Parke^  B. — Then  that  needed  not 
0  be  noticed  at  all  in  the  information,  as  it  must  come  from 
he  defendant  (ft).] 

Pashley,  contr&. — No  amendment  would  be  requisite  if 
lie  information  was  good  in  form.  But,  first,  the  quar- 
^  sessions  had  no  jurisdiction  to  give  judgment  on  the 
doond  count;  and  secondly,  if  a  discretion  to  entertain 
^  question  is  conferred  on  the  quarter  sessions  by  that 


(a)  By  4  &  5  WUl.  4,  c.  61, 
'  19,  every  information  for  the 
•*wrery  of  any  penalty,  or  for 
he  condemnation  of  any  seizure, 
•i^U  be  exhibited  before  the 
^l^iKiQiiflBionerB  of  excise,  or  jus- 
^  or  justices  of  the  peace  re- 


spectively, within  four  calendar 
months  next  after  the  offence  or 
offences  alleged  in  such  informa- 
tion shall  have  been  committed. 
(b)  Steel  V.  Smith,  1 B.  &  Aid. 
94;  Spieres  v.  Parker,  1  T.  R. 
141;  see  Id.  320,  and  7  T.  R.  27. 
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act,  no  decision  that  court  might  come  to  in  the  exenase 
of  that  discretion  can  be  reviewed  here,  any  more  than  the 
mitigation  of  a  penalty.      \_Parkes   B. — The  defendant's 
notice  of  appeal  was  not  against  so  much  of  the  judgment 
of  the  convicting  justices  as  was  in  his  fiivour,  but  onlj 
against  that  part  which  was  adverse  to  him,  and  by  whidi 
he  was  aggrieved,  that  is,  by  the  judgment  on  the  fourth 
count]     In  courts  of  error,  a  man  cannot  assign  errors  o& 
anything  decided   in  his  favour,  unless  it  be  so  decided 
by  an  error  of  the  court.     In  point  of  law,  each  count  im- 
ports the  charge  of  a  totally  different  offence.    [Parkj  Kr* 
Though  you  would  begin  by  assuming  that  the  several  cSkor 
ces  charged  in  the  record  were  different,  that  is  merely  primt 
facie  so,  for  the  fact  may  be  that  there  was  but  one  offenceb] 
The  question  of  the  innocence  of  a  party  chaiged,  when  de- 
cided in  his  favour  by  a  court  of  competent  executive  juns- 
diction,  passes  in  rem  judicatam,  and  cannot  be  re-q)^ 
by  the  crown.    [Aldersan,  B. — The  clause  giving  the  appeal 
is  framed  in  an  extraordinary  manner.   The  quarter  sessioDS 
are  to  **  re-hear  upon  oath,  and  to  re-examine  the  same 
witness  and  witnesses,  and  re-consider  the  same  evideDoe." 
That  is  confounding  "  witness  "  with  "  evidence.'*  Suppose, 
from  whatever  cause,  that  different  evidence  is  given?   The 
sessions  are  not  to  *^  examine  any  evidence,  or  any  witness 
or  witnesses,  other  than  or  different  fix>m  the  evidence  and 
the  witness  or  vritnesses  which  and  who  shall  have  been 
before  examined;''  so  that  if  a  witness  swore  one  thing  beloiry 
and  the  exact  contrary  at  the  quarter  sessions,  the  lattef 
court  is  to  act  as  if  he  had  always  sworn  the  same  thing*] 
The  legislature  contemplated  some  person  otlier  than  the 
party  proceeded  against  as  the  party  to  appeal     The  party 
aggrieved,  whether  officer  or  defendant,  was  to  be  the  apijd- 
lant     [Aldersan^  B. — Suppose  there  to  be  cross  appeals^  '^ 
one  of  which,  as  in  this  case,  the  defendant  appeals  against 
the  judgment  on  the  fourth  count,  and  the  officer  appeJ^ 
against  the  judgment  on  the  second  count,  according  ^ 
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tbe  argiunenty  the  court  might  give  judgment  on  the  first.] 
Further^  the  officer  might  give  notice  that  he  abandoned 
Hi  appeal,  and  yet^  if  by  necessary  intendment  of  law 
tbat  appeal  is  against  the  whole  judgment^  he  might  next 
day  daim  to  support  his  appeal.  A  proceeding  by  infor- 
niation  is  to  be  as  strictly  considered  as  an  indictment: 
flee  Bac  Abr.  tit.  Information  (A.).  The  case  of  Bex  v. 
Pook{a)  appears  contrary  to  the  later  case  of  Parker  v. 
Chdm  {by  There,  in  trover  for  plate  and  other  chattels,  the 
verdict  was  for  the  defendant.  On  motion  for  a  new  trial,  the 
Terdict  was  held  wrong  as  to  the  plate,  and  right  as  to  the 
rest,  but  a  difficulty  arose,  as  the  new  trial  must  be  granted 
on  the  whole.  But,  on  consideration,  the  Court  held  that 
ooqU  be  no  reason  to  refuse  a  new  trial,  for  if  the  merits  as 
to  those  other  things  were  with  the  defendant,  it  would  be 
iband  for  him  as  to  them.  But  it  was  agreed  on  all  hands, 
thatif  one  defendant  be  acquitted,  and  another  found  guilty, 
that  defendant  can  have  no  new  trial  at  all  events.  In 
itjfina  y.  Gampertz  (c),  the  Court  of  Queen's  Bench  held 
^  a  new  trial  may  be  granted  to  defendants  who  are 
GRmd  guilty,  without  a  new  trial  against  co-defendants  who 
ire  acquitted  and  entered  a  suggestion  on  the  record  accord- 
bj^.  [Aldersan,  B. — The  effect  of  granting  a  new  trial 
i^  that  the  previous  trial  does  not  appear  on  the  record.] 
He  Court  in  banc  has  a  general  supervision  over  all  the 
pooeedings  at  Nisi  Prius,  and  exercises  equitable  discretion 
^  granting  new  triab.  Thus,  in  a  civil  case,  Fisher  v. 
BhtB{d),  a  rule  was  made  absolute  for  a  new  trial  as  to 
tt  iflBue  the  verdict  on  which  was  against  the  evidence. 
[Hdtrsan,  B. — Every  new  trial  is,  strictly  speaking,  an  ap- 
plication to  the  discretion  of  the  Court,  which  is  exercised 
with  analogy  to  the  rule  prevailing  as  to  a  venire  de  novo, 


(«)  fiall.  N.  P.  326 ;  Easter         (c)  Reported,  but  not  on  this 
^«m,  1734.  point,  in  16  Law  J.,  Q.  B.,  121. 

ih)  Stnu  813-  (d)  2  Q.  B.  239. 
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to  which  a  party  is  sometimes  entitled  as  of  right  We 
exercise  a  like  discretion  as  to  costs  on  granting  a  new 
trial.]     In  Reg.  y.  Mawbey  {a\  the  decision  is  rested  on 
the  ground  of  the  whole  matter  being  within  the  discre- 
tion of  the  Court  for  the  ends  of  justice;  but  a  defendant 
acquitted  before  a  tribunal  competent  to  try  him  has  Dever 
been  subjected  to  a  new  trial  for  the  same  offence.    [Pork, 
B. — An  application  for  a  new  trial  is  wholly  irrespective  of 
statute  law,  whereas  appeals  rest  on  positive  enactmenti 
and  the  whole  question  is,  what  appeal  is  given  in  tenitf 
by  the  particular  statute.]    Reg,  v.  Stock  {b)  shews  tbaft 
the  power  of  appeal  cannot  exist  by  implication  only.   In 
this  case,  as  the  appeal  is  only  given  to   the  party  ag- 
grieved, no  question  can  arise  on  the  other  counts,  except 
on  appeal  by  a  party  who  does  not  appeal,  viz.  the  officer. 
[AldersoUy  B. — Sect.  83  does  not  provide  for  giving  groonds 
of  appeal,  but  only  for  notice  of  it.]     This  information  is 
exactly  on  the  same  footing  as  if  the  offences  charged  in 
each  count  had  been  laid  in  different  informations,  and  is 
merely  a  collection  of  them  in  one  piece  of  paper,  which,  ix 
convenience,  is  tried  at  one  time.    [He  alluded  to  O'Connd 
V.  The  Queen  (c),  and  Campbell  v.  77ie  Queen  (rf).]    In  one 
case,  indeed,  in  Foster  (e),  the  prisoners  were  indicted  ftr 
murder.  Swan  as  principal  in  the  first  degree,  and  Jeffeiys 
for  being  present  aiding  and  abetting.   Their  trial  was  post- 
poned, and  at  the  next  assizes  another  bill  was  found  against 
them,  charging  Swan  (a  servant  of  the  deceased)  with  petit 
treason,  and  Jefferys  with  murder.     On  their  arraignment 
on   the   second  indictment,  they  pleaded   ore  tenus,  thftt 
another  indictment  was  pending  for  die  same  offence,  ^^ 
pleaded  over  to  the  treason  and  felony.     On  demurrer  ore 

(a)  6  T.  R.  619.  (d)  16  Law  J.,  (M.  C),  76. 

(b)  8  Ad.  &  Ell.  405;  see  (e)  Case  of  Sufan  and  J^^ 
Dickenson's  Sessions,  6tli  Ed.,  Foster's  Crown  Law,  IH  ^'^ 
614.  1761. 

(c)  1 1  Clark  &  Fin.  295. 


HILARY   TERM,    10  VICT.  413 

snus  by  the  crown,  the  Court  held  against  the  plea,  for  that 
Qter  ibis  arraign  was  no  plea ;  but  that  would  hardly  be 
leU  now,  so  as  to  put  an  acquitted  prisoner  again  on  his 
rial  [Alderson^  B. — ^That  is  not  so  clear;  could  a  man 
n&ted  for  murder,  and  charged  with  it  also  on  the  coroner's 
nqointion,  plead  the  latter  as  lis  pendens  to  the  indictment  ? 
Pottocky  C.  B. — Nothing  but  the  practice  to  the  contrary 
pe?ents  felonies  entirely  different  from  being  charged  in 
the  same  indictment,  and  tried  together  (a).]  In  misde- 
meaoour  that  is  still  common,  and  different  persons  arc 
dniged  in  different  counts  (ft).  [Aldersony  B. — At  periods 
nmcb  later  than  that  of  the  Stuarts,  the  practice  of  the 
Old  Bailey,  now  disused,  was  to  charge  the  jury  with  the 
imm  offenders  chained  with  murder,  petty  larceny,  &c.,  at 
ODoe,  and  one  verdict  was  pronounced  on  the  whole.]  Sup- 
pMe  that  one  information  was  laid  against  ten  different  per- 
>008  for  ten  different  offences,  could  an  appeal  by  one,  who 
W18  convicted,  open  the  whole  record  against  the  nine  who 
were  acquitted? 

J.  T.  Inghaniy  in  reply. — In  Beecher^s  ccl8€{c\  it  was  thus 
W8(Jved : — "  In  process  or  delay  which  is  for  advantage  of 
die  party,  he  shall  not  assign  it  for  error,  but  in  the  case  at 
Itt  the  judgment  is  not  perfect,  for  the  amercement  ought 
to  be  parcel  of  the  judgment,  and  it  is  also  for  the  king's 
•Vantage,  and  therefore  divers  judgments  have  been  re- 
versed in  the  King's  Bench,  because  the  judgment  was  ideo 
^  muericardid  where  it  should  be  capiatur^  and  yet  it  was 
^  the  party's  advantage ;  but  because  the  judgment  was 
^'^neous,  and  the  error  was  of  the  Court  in  giving  it,  for 
^  cause  it  has  been  oflen  adjudged  that  it  is  not  amend- 
•Me,  but  the  whole  judgment  shall  be  reversed."    The 


(«)  See  R.  V.  Eg^ingtony  2  B.  &  {b)  As  to  this,  see  R,  v.  Traf- 

^>  ^ ;  A.  y.  Thomptony  2  East,     ford,  1  B.  &  Adol.  874. 
^•C.516.  (c)  8  Rep.  68  b. 
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1847.  analogy  of  this  case  is  perfect^  for  in  the  first  place  the 
mistake  was  of  the  court  in  entering  judgment  for  the  de- 
fendant on  the  second  county  and  further^  the  croim  b  in- 
terested. Again,  there  is  no  doubt  that  the  dause  giving 
the  ap{)eal  is  to  be  read  strictly,  and  it  ^ves  no  appeal 
against  anything  but  the  judgment,  that  is,  the  entire  deci- 
siou  of  the  justices  on  the  whole  information.  Nor  coald 
the  officer  appeal,  for  in  this  instance  he  was  not  the  party 
aggrieved,  having  gone  only  for  one  penalty,  and  got  a  judg- 
ment in  his  favour.  Prim&  facie  the  several  counts  imported 
several  offences,  but  it  clearly  appears  from  the  evidence 
set  out  in  the  conviction,  that  they  were  all  directed 
against  one  offence  only,  and  went  for  but  one  penalty,  so 
that  the  appeal  must  have  been  against  the  entire  dedaoQ 

of  the  justices. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  special  case,  stated  for  oar 
opinion  by  the  learned  recorder  of  Leeds,  under  the  au- 
thority of  7  &  8  Geo.  4,  c  53,  we  are  of  opinion  that  the 
judgment  of  the  court  of  appeal  could  not  have  been  given 
for  the  crown  on  any  count  but  the  fourth.  We  are  also 
of  opinion,  that,  as  the  learned  recorder  decided  on  the 
hearing  that  there  was  no  evidence  to  sustain  the  fourth 
count,  the  defendant  is  entitled  to  be  altogether  exonerated 
from  the  charges  in  the  information.  The  facts  are  shortly 
these : — The  defendant  was  brought  before  magistrates  of 
the  borough  of  Leeds  to  answer  an  information  by  the 
excise,  consisting  of  four  counts,  and  was  convicted  on  the 
fourth  count  only.  He  thereupon  appealed  against  this 
conviction  and  judgment  to  the  quarter  sessions  for  the 
borougli,  giving  the  notice  of  appeal  required  by  the  ^c^ 
The  officer  prosecuting  for  the  crown  gave  no  notice  ox 
appeal  against  the  judgment  of  the  justices  on  the  second* 


\ 
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ukj  other  of  the  first  three  counts.  By  s.  84  of  the  above  1847. 
i^  the  court  of  appeal  is  confined  to  re-hear  the  same  evi- 
Doe  and  witnesses  as  had  been  examined  below.  Upon 
3  re-hearingy  at  the  borough  quarter  sessions,  the  learned 
)order  thought  that  the  testimony  given  did  not  sustain 
>  charge  on  the  fourth  count,  and  that  the  defendant  was 
titled  to  an  acquittal  upon  it.  It  was  then  contended  that 
}  crown  was  entitled  to  judgment  upon  the  second  count, 
the  ground  that,  under  the  84th  section  of  7  &  8  Geo.  4, 
53,  the  whole  case  was  re-opened  before  the  court  of  ap- 
if  80  that  evidence  might  be  given  there  in  support  of 
)  charge  in  the  second  as  well  as  of  that  in  the  fourth 
int;  and  consequently,  that,  notwithstanding  the  judg- 
axt  appealed  against  had  been  limited  to  the  fourth  couiit, 
)  court  of  appeal  could  reverse  or  affirm  the  whole  or 
rt  of  that  decision,  and  give  a  **  new  or  different "  judg- 
int,  80  as  to  acquit  the  appellant  on  the  fourth  count,  on 
lick  he  had  been  convicted,  and  convict  him  under  the 
ODd  count,  on  which  he  had  been  acquitted.  For  the 
Pendant  it  was  answered,  that  the  scope  of  the  inquiry 
foie  the  court  of  appeal  was  limited  to  the  charge  in  the 
nrth  count,  in  respect  of  which  only  was  there  any  notice 
appeal ;  and  that,  as  the  recorder  was  of  opinion  that 
ire  was  no  evidence  to  support  that  charge,  the  appellant 
i  entitled  to  a  general  discharge  or  acquittal ;  and  we 
I  of  that  opinion.  The  learned  recorder  appears  to  have 
nbted  his  power  to  go  into  the  case  on  any  other  count 
m  the  fourth,  and  we  think  his  doubt  in  that  respect 
«  well  founded.  The  judgment  of  the  convicting  justices 
ing  against  the  information  as  to  three  of  the  counts  con- 
ned in  it,  it  was  as  open  to  the  officer  to  appeal  against 
^  part  of  their  judgment,  as  to  the  defendant  to  appeal 
Uost  their  judgment  on  the  fourth  count,  which  was  ad- 
Be  to  him.  But  the  defendant  alone  appealed.  Now, 
It  cannot  be  taken  that  any  man  would  appeal  against  a 
gment  in  his  favour,  the  defendant  could  not  be  sup- 
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posed  to  have  intended  by  his  appeal  to  insist  that  he  was 
^*  aggrieved  "  (the  expression  of  the  statute)  by  the  judg- 
ment of  the  justices  on  the  second  count.  TUs  notioe  of 
appeal^  then^  did  not  affect  that  judgment,  which,  as  iar  as 
he  was  concerned,  stood  unappealed  against.  Then,  as  the 
officer  did  not  avail  himself  of  that  power  to  appeal  against 
it  in  order  to  obtain  a  conviction,  which  is  expressly  given 
him  by  the  same  section  (a),  the  defendant  would  natarallj 
go  before  the  quarter  sessions  prepared  only  to  refute  the 
charge  against  him  on  the  fourth  count,  which  might  hate 
been  of  a  character  totally  different  from  that  laid  in  the 
other  counts.  In  the  absence  of  any  notice  of  sppal 
against  the  judgment  in  his  favour  on  the  first  three  (xninti) 
he  may  reasonably  be  supposed  to  have  relied  on  that  jn^ 
ment  as  binding  on  the  prosecutor.  If  the  crown  widied 
to  rely  on  any  other  count  besides  that  on  which  the  justioes 
had  convicted,  their  officer  had  a  perfect  right  to  appeal 
in  respect  of  the  counts,  or  any  of  them,  upon  which  the 
defendant  had  been  acquitted.  But  we  think  that  in  snch 
a  case  the  statute  makes  it  equally  incumbent  on  the 
crown  as  on  the  defendant  to  give  notice  of  appeal;  and  in 
the  absence  of  such  notice  on  either  side,  the  inquiry  before 
the  court  of  appeal  must  be  limited  to  the  particular  charge 
afiected  by  the  notice  actually  given.  This  point  is  deri- 
sive of  the  whole  case,  and  no  other  point  need  be  adverted 
to.  For  these  reasons,  we  shall  direct  that  the  recorder 
do  give  judgment  for  the  appellant  altogether. 

The  following  was  the  rule  for  judgment: — 


"  In  the  Exchequer, 

"  Monday,  the  Ist  day  of  February,  184*7* 

«  The  Queen  v.  S.  G.  Gamble. 
**  Whereas  the  28th  day  of  January  last  having  been     ^P" 
pointed  by  the  Court  for  the  argument  of  the  special 

(a)  7  &  8  Geo.  4,  c.  63,  6.  82 ;  ante,  p.  401,  note. 
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ibmitted  by  the  recorder  of  the  borough  of  Leeds^  for  its  1847. 
pinion  upon  certain  points  reserved  by  the  said  recorder, 
nd  for  counsel  on  both  sides  to  attend,  on  which  day  the 
one  came  on  accordingly,  when,  upon  hearing  Sir  J,  Jervis^ 
[night,  her  Majesty's  Attorney-General,  Mr.  Ingham^  and 
b.  Hatty  respectively  of  counsel  on  behalf  of  her  Majesty, 
nd  Mr.  Pashley,  of  counsel  on  behalf  of  the  said  S.  G. 
Iimble,  and  upon  reading  the  record  of  the  proceedings 
led  in  the  office  of  her  Majesty's  remembrancer  of  this 
Wt,  the  matter  was  adjourned  for  the  judgment  of  the 
'oinrt  until  this  day.  Now  the  Court  declare,  that  the  re- 
nder of  the  borough  of  Leeds  had  not  the  power  to  amend 
le  conviction  of  the  justices  of  the  peace  for  the  said 
Hoogh,  and  to  find  the  said  S.  G.  Gamble  guilty  on  any 
her  count  of  the  information  exhibited  against  him  before 
16  said  justices,  other  than  the  fourth  count  of  the  said 
fomation,  and  for  which  offence  on  the  sidd  fourth  count 
)  had  been  convicted  by  the  said  justices,  and  against 
hich  conviction  the  said  S.  G.  Gamble  had  appealed  to 
le  quarter  sessions  of  the  sfdd  borough,  and  do  therefore 
enby  order  and  direct  that  the  order  of  the  quarter  ses- 
iflofl  of  the  said  borough  of  Leeds,  reversing  the  decision 
f  the  said  justices  on  the  fourth  count  of  the  information 
sUbited  against  the  said  S.  G.  Gamble,  be  and  the  same 
i  hereby  confirmed,  and  that  the  conviction  of  the  said 
&  6.  Gamble  by  the  said  justices  be  and  the  same  is 
hereby  quashed  and  set  aside. 

"  Entered        H.  W.  Vincent, 

"  Queen's  Remembrancer." 
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1847. 

MoNYPENNY  V.  Dering  and  Others. 

Jan.  29.  rp 

A  tesutor  dc-  J-  HE  following  case  was  sent  by  Vice-Chancellor  Wigrm 

F^M.l^Jbro.  for  *^e  ^F^i^^  ^^  *l"s  Court. 

ther  for  life,  re-  James  Monypenny,  late  of  May  thorn  Hall^  in  the  pariah 

ise  of  the  first  of  Rolvenden,  in  the  county  of  Kent^  was^  at  the  time  of 

•f  P?M.  for^  ^  ^^6  making  of  his  last  will  and  testament  hereinafter  men- 

ife ;  remainder  tioncd,  and  thenceforth  up  to  and  at  the  time  of  his  death, 

X)  the  use  of  '                                        ^ 

:he  first  son  of  seised  in  fee  simple  or  otherwise,  well  entitled  to  the  manon 
son,  and  the  or  reputed  manors  of  Maythom,  Nether  Forsham,  and 
hi^s'bo'dy-^and  K^nsham,  in  the  said  county  of  Kent,  and  also  to  the  man- 
in  default  of  sion-house  called  May  thorn  Hall,  in  the  said  parish  of  Bd- 

such  issue,  to  ,     "^                                                   *                       , 

the  use  of  all  Ycnden,  and  to  divers  messuages,   lands,  tenements,  and 

theson%nd    ^  hereditaments,  situate  respectively  in  the  several  parishes  of 

se^raU^  ^  *  Rolvenden,  Tenterden,  Benendon,  Landhurst,  Newenham, 

successively,  Saint  Maiy  in  Wittersham,  and  Stone  in  the  Isle  of  Oxney, 

terests  and  li-  in  the  county  of  Kent,  all  which  said  hereditaments  and 

SJd'^ore dil***  premises  were  of  gavelkind  tenure, 

rected  rejpect-  The  said  James  Monypenny,  bein&r  so  seised  or  entitled 

higthefirstson  ,                              J  ir        j  ^            &         ^ 

of  P.  M.,  and  as  aforesaid,  and  being  of  sound  and  disposing  mind,  on  the 

body:  and  in  H^h  day  of  February,  1804,  duly  made  and  published  his 

ofthl!Uy*or  last  will  and  testament  in  writing,  dated  the  11th  day  of 

P.  M.,  or  in  February,  1804,  and  duly  executed  and  attested  as  by  law 

case  of  his  not  _                   .      i    /»               •               i                    ,       i     .           j 

leaving  any  at  was  then  required  for  passmg  real  estates  by  devise,  ana 

then  cnreiT'  thereby  (after  devising  certain  lands  not  comprising  any  of 

P.  M.  never  ^^  hereditaments  hereinbefore  specified,  in  manner  therein 

had  any  issue.  ,                       ... 

Held,  thEt  appearing)  he  devised  the  residue  of  his  said  real  estates  as 

tions  after  that  follows: — "I  give  and  devisc  my  said  house,  called  May- 

thc^rat  wn^of  ^^^^^  ^*^»  ^^^^  ^^  ^^^  ^^^^y  ^^^  appurtenances,  and  also 

the  body  of  all  the  rest,  residue,  and  remainder  of  my  manors,  messuageS) 

P.  M.,  were  i  i         -i. 

void  for  re-  farms,  lands,  tenements,  and  hereditaments,  and  real  estate 

Sat  thTsons  whatsoever,  in  possession,  reversion,  remainder,  or  expect^ 

hid*  ^  '  *^ufd  ^^^7'  (except  as  hereinbefore  devised),  to  the  uses,  intents 

not,  by  the 

application  of  the  doctrine  of  cy-pres,  have  taken  an  estate  tail,  inasmuch  as  such  a  oonstroe^ 
of  the  will  would  be  to  make  the  estate  devolve  in  a  line  of  sacoession  different  from  that  whi^ 
tiie  testator  had  expressly  dnig^nated. 


of  the  first  son  of  the  body  of  the  said  Phillips 
iny,  for  and  during  the  term  of  his  natural  life ; 
i  and  immediately  after  his  decease,  to  the  use  of 
son  of  the  said  first  son,  and  the  heirs  male  of  his 
id  in  default  of  such  issue,  to  the  use  of  all  and 
her  the  son  and  sons  of  the  body  of  my  said 
i'hillips  Monypenny,  severally  and  successively,  ac- 

0  seniority  of  age,  for  the  like  interests  and  limita- 

1  have  before  directed  respecting  the  first  son,  and 
of  the  body,  of  my  s^d  brother  Phillips  Mony- 
And  in  default  of  issue  of  the  body  of  my  said 
E^illips  Monypenny,  or  in  case  of  his  not  leaving 
18  decease,  to  the  use  of  my  said  brother  Thomas 
iny,  for  and  during  the  term  of  his  natural  life, 
impeachment  of  waste ;  and  from  and  immediately 
decease,  to  the  use  of  Thomas  Monypenny,  eldest 
y  said  brother  Thomas  Monypenny,  for  and  dur- 
term  of  his  natural  life,  without  impeachment  of 
nd  from  and  immediately  af);er  his  decease,  to  the 
16  first  son  of  the  body  of  the  said  Thomas  Mony- 
Km  of  my  said  brother  Thomas  Monypenny,  and 

male  of  his  body ;  and  in  default  of  issue  of  the 
the  said  Thomas  Monypenny  the  son,  to  the  use 
i  every  other  the  son  and  sons  of  the  body  of  my 
her  Thomas  Monypenny,  for  the  like  estates  and 
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entitled  to  the  real  or  copyhold  estate,  or  any  part  thev^ 
MoNTPBNNT    ^*^  ^^  Elizabeth  Joddrell,  widow,  daughter  of  the  bte 
V*  Phillips  Gybbon,  situate  in  the  sidd  parish  of  Bolvendeo, 

or  in  the  parishes  of  Benendon,  Tenterden,  or  either  of  them, 
or  elsewhere,  then  and  in  that  case,  and  immediately  upon 
such  an  event  taking  place,  the  said  estates  hereinbefore 
devised  for  the  benefit  of  my  said  brothers  and  their  vm&y 
shall  be  and  remain  to  the  use  of  the  next  person  entitled 
thereto  under  and  by  virtue  of  this  my  will,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  succeed- 
ing to  the  said  estates  late  of  the  said  Elizabeth  JoddrdI 
were  actually  dead.  And  I  declare  that  my  said  devisees, 
as  they  may  hereafter  respectively  become  entitled  to  my 
said  estates,  shall  be  at  full  liberty  to  fell  and  cut  all  such 
timber  and  underwood  as  will  not  improve  by  standing,  and 
shall  not  be  impeached  or  impeachable  for  such  waste;  and 
shall  and  may,  as  they  respectively  become  entitled^  gnnt 
leases  of  my  said  estates,  or  any  part  or  parts  thereof,  not 
exceeding  seven  years,  so  that  such  lease  and  leases  be 
granted  for  the  best  and  most  improved  rent  that  can  be 
procured  for  the  same,  and  so  that  no  sum  or  sums  of  money 
be  paid  by  any  lessee  or  lessees  in  consideration  for  such 
lease  or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the 
codicil  afterwards  stated,  the  testator's  brother,  Thomas 
Monypenny,  died,  leaving  his  son  Thomas,  named  in  the 
will,  him  surviving,  and  such  son  afterwards  took  the  name 
of  Thomas  Gybbon  Monypenny. 

On  the  26th  day  of  July,  1818,  the  said  testator,  James 
Monypenny,  being  of  sound  and  disposing  mind,  duly  made 
and  published  a  codicil  to  his  said  will,  dated  the  25th  day 
of  June,  1818,  and  executed  and  attested  as  by  law  was 
then  required  for  passing  real  estate  by  devise,  and  thei^ 
recited  that  his  brother  Thomas  had  died ;  and  after  recii' 
ing  that  by  his  said  will  he  gave  and  devised  his  said  hous^ 
called  May  thorn  Hall,  with  all  and  every  the  appurtenaoce^r 


A 


ythom  Hall,  with  all  and  every  the  appurtenances, 
id  every  other  his  said  manors  &c.,  hereditaments, 
estate  whatsoever,  to  the  uses,  intents,  and  pur- 
reinafler  expressed  and  referred  to,  (that  is  to  say) : 
9e»  intent,  and  purpose  that  his  wife  should  receive 
the  issues  and  profits  thereof  from  the  time  of  his 
brand  during  the  term  of  her  natural  life,  without 
lent  of  waste,  but  subject  to  the  keeping  up,  sup- 
md  maintaining  the  buildings  and  fences  belonging 
and  from  and  immediately  after  her  decease,  to 
the  same  uses  as  were  declared  of  the  said  house, 
C  hereditaments,  and  real  estate,  by  his  said  will, 
ct  to  the  declaration  contained  in  his  said  will,  in 
said  brothers  or  either  of  them,  their  or  either  of 
idf  should  become  entitled  to  the  said  estate  of 
Joddrell,  widow.  And  the  said  testator  ratified 
med  his  will  in  all  other  respects, 
id  testator,  James  Monypenny,  afterwards  made 
'  codicnls  to  his  said  will,  neither  of  which  in  any 
fected  the  disposition  of  his  real  estate  made  by 
ill  and  first  codicil. 

id  testator  James  Monypenny  died  in  June,  1822, 
laving  in  any  manner  revoked  or  altered  the  dis- 
f  the  said  Maythom  Hall  estate,  made  by  his  will 
oodidl,  and  leaving  him  surviving  his  wife  Mary 
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year  1826.    After  the  widow's  death,  the  said  Fhill^ 
M  oirrpBinrr    ^onjf&mj,  the  brother  of  the  testator,  entered  mto  ife 
V.  receipt  of  the  rents  and  profits  of  the  said  estates,  and  ooh 

tinned  in  such  receipt  until  the  time  of  his  decease.  Ib 
Michaehnas  Term,  1827,  Phillips  Monypenny  duly  saSoA 
a  common  recovery  of  the  devised  estates,  in  which  he  ifM 
vouched,  and  vouched  over  the  oonunon  vouchee,  and  sneli 
recovery  was  declared  to   enure  to  the  use  of  the  nii 
Phillips  Monypenny  in  fee.  ^  By  a  settlement  executed  on 
the  nuuriage  of  Bobert  Joseph  Monypenny,  the  nephew  of 
the  said  Phillips  Monypenny,  with  the  defendant  Snnimik 
Monjrpenny,  dated   10th  June,   1835,  the  said  Fh3l^ 
Monypenny  charged  the  said  Maythom  Ball  estate  with 
the  payment  of  a  jointure  of  £300  per  annum  to  the  aid 
Susannah  Monypenny,  in  the  event  of  her  surviving  the 
said  Phillips  Monypenny  and  Bobert  Joseph  Monypennj* 
In  January,  1841,  Phillips  Monypenny  died,  without  e?er 
having  had  any  issue,  but  having  made  a  will,  by  which  he 
devised  the  Maythom  Hall  estate  to  certain  uses  in  &?oar 
of  his  nephew  the  said  Bobert  Joseph  Monypenny  for  lik, 
with  remainder  to  his  eldest  son  Bobert  Phillips  Deaidei 
Monypenny  for  his  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  divers  remainden 
over.     On  the  death  of  the  said  Phillips  Monypenny,  the 
said  Bobert  Joseph  Monypenny  entered  into  the  receipt  of 
the  rents  and  profits  of  the  said  Maythom  Hall  estate^  hj 
virtue  of  the  said  devise  to  him  in  the  will  of  the  said 
Phillips  Monypenny,  and  continued  in  such  receipt  until 
the   time  of  his  death.     In   September,    1842,  the  aud 
Bobert  Joseph  Monypenny  died,  leaving  the  said  defend* 
ant  Susannah  Monypenny  his  widow,  and  Bobert  PhilUpB 
Dearden    Monypenny   his   only   son,   then  an  infimt  of 
the  age  of  six  years,  him  surviving;  and  the  said  Bobeft 
Phillips  Dearden   Monypenny  thereupon,   by  two  of  to 
guardians  (being  the  defendants  Susannah  Monypenny  and 
Peregrine  Boyds  Dearden)  entered  into  the  receipt  o{  the 
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rents  and  profits  of  the  Maythom  Hall  estate,  subject  to         1847. 
the  jointure  of  his  mother  the  said  Susannah  Monypenny,    Montpbnnt 
and  is  still  in  possession  of  the  said  estates,  by  virtue  of  ^' 

the  devise  to  him  in  the  said  will  of  the  said  Phillips 
Hmypenny. 

The  said  Thomas  Gybbon  Monypenny  has  become  en- 
titled to  and  is  now  in  the  possession  of  the  estates  of  the 
■id  Elizabeth  Joddrell.  The  said  Thomas  Gybbon  Mony- 
penny is  married,  and  the  plaintiff,  Bobert  Thomas  Gybbon 
Ifaaypenny,  is  his  first  son.  The  defendants  Thomas 
Gybbon  Monypenny,  Bobert  Phillips  Dearden  Monypenny, 
Junes  Isaac  Monypenny,  Phillips  Monypenny,  and  William 
Bickhouse  Monypenny,  are  the  co-heirs,  or  represent  co- 
tts  of  the  testator  James  Monypenny,  at  the  time  of  his 
)im  death  and  of  the  death  of  the  testator  Phillips  Mony- 
penny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Mony- 
penny, claims  the  Maythorn  Hall  estate  as  tenant  in  tail 
ittle  thereof,  by  virtue  of  the  devise  to  him  as  the  first  son 
of  the  said  Thomas  Gybbon  Monypenny,  in  the  will  of  the 
Mid  testator  James  Monypenny.  The  defendant,  the  said 
Bobert  Phillips  Dearden  Monypenny,  claims  to  retain  the 
poesesBion  of  the  said  Maythom  Hall  estate,  as  devisee  for 
life  under  the  will  of  the  said  Phillips  Monypenny,  subject 
to  his  mother's  jointure,  on  the  ground  that  the  said  Phillips 
Monypenny  acquired  the  fee  simple  of  the  said  estate  by 
^aaid  common  recovery  suffered  by  him  in  1827;  and  he 
*bo  claims  as  representing  two  of  the  co-heirs  in  gavelkind 
of  the  testator  James  Monypenny,  in  case  the  limitation  in 
^  will  of  James  Mony})enny,  succeeding  the  limitations  to 
^  fint  son  of  Phillips  Monypenny  for  life,  should  be  held 
*o  be  void.  The  defendant,  Thomas  Gybbon  Monyj)enny, 
^^ims  the  Maythom  Hall  estate,  as  tenant  for  life  thereof 
^  virtue  of  the  devise  to  him  in  the  will  of  the  said  testator 
'Hues  Monypenny,  on  the  ground  that  it  did  not  shift 
'^  him  on  his  accession  to  the  estates  of  Elizabeth 
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1847*        Joddrell,  and  also  he  claims  by  descent  as  one  of  the     ^ 
M^l^^T    1^«™  "^  gavelkind  of  the  t^tator  James  Monypenny.i 
case  the  limitations  in  the  will  of  James  Monypennyy  aoo- 
ceeding  the  limitation  to  the  first  son  of  Phillips  Mooj- 
penny  for  life,   should   be   held   to   be   void.      The  said 
Susannah  Monypenny  claims  her  said  jointure  of  £300 
under  the  said  settlement  of  1832,  on  the  same  grounds 
upon  which  her  said  son,  the  said  Robert  Phillips  Dearden 
Monypenny,  clidms  his  life  estate. 

The  other  defendants,  representing  co-heirs  in  gavelkind 
of  the  said  James  Monypenny,  claims  the  said  May&om 
Hall  estate,  on  the  ground  that  the  limitations  in  the 
will  and  codicil  of  the  said  James  Monypenny,  after  the 
devise  to  the  first  son  of  the  said  Phillips  Monypennji 
were  void. 

The  questions  in  this  case  have  reference  to  these  con- 
flicting claims.  The  questions  for  the  opinion  of  the  Court 
are: — 

First,  what  estate  or  estates,  in  possession  or  in  remain- 
der, did  Phillips  Monypenny  take  under  the  will  and  oodidl 
of  the  testator  James  Monypenny  in  the  devised  property? 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any  and 
what  estate  or  estates  in  the  devised  property,  under  the 
same  will  and  codicil? 

Thirdly,  did  Robert  Thomas  Gybbon  Monypenny  tab 
any  and  what  estate  or  estates  in  the  devised  property, 
under  the  same  will  and  codicil? 

Fourthly,  did  Phillips  Monypenny  acquire  any  and 
what  estate  in  the  devised  property,  under  the  recovery  rf 
1827? 

Fifthly,  did  Susannah  Monypenny  take  any  and  what 
estate  or  interest  in  the  devised  property,  under  the  deed  of 
the  10th  of  June,  1835? 

Sixthly,  did  the  co-heirs  in  gavelkind  of  the  siud  testator, 
at  his  death,  take  by  descent  from  the  testator  Jamei 
Monypenny  any  and  what  estate  in  the  devised  property? 
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Each  party  is  to  be  allowed  to  refer  to  the  will  of  the         1847. 
testator  James  Monypenny  as  part  of  this  case.  |^^    ^^ 

The  case  was  fully  argued  in  Easter  Term,  1846,  (April       I>»wno. 
29th,  May  4th  and  5th),  by 

Hodgson^  for  the  plaintiff. 

C.  Hallj  for  the  defendant  Thomas  Gybbon  Monypenny. 

MaUnSy  for  Robert  Phillips  Dearden  Monypenny. 

Whitehursty  for  some  of  the  co-heirs  in  gavelkind. 

CooUy  for  Susannah  Monypenny;  and 

WiUcocky  for  the  other  co-heirs  in  gavelkind. 

The  arguments  are  fully  stated  in  the  judgment  of  the 
Court,  which  was  now  delivered  by 

BoLFE,  B. — This  case,  which  has  been  sent  to  us  for  our 
opinion  by  Vice-Chancellor  Wtgramy  turns  entirely  on  the 
^construction  of  the  will  of  James  Monypenny,  dated  the 
11th  day  of  February,  1804. 

The  testator,  at  the  time  of  making  his  will,  was  seised  in 
^  of  a  house  in  Kent,  called  May  thorn  Hall,  and  of  other 
pit)perty  in  that  county,  all  of  gavelkind  tenure ;  and  by  his 
^  he  gave  the  said  house,  called  May  thorn  Hall,  and  all  the 
'esidae  of  his  real  estate,  ^^  to  the  use  and  intent  that  my  bro- 
fe  Phillips  Monypenny  may  receive  the  rents  and  profits 
^^ereof  during  his  life,  and  after  his  decease  to  the  use  of  the 
fert  son  of  the  body  of  the  said  Phillips  Monypenny  for  his 
nfC)  and  afler  his  decease  to  the  first  son  of  the  body  of  such 
^  BOD,  and  the  heirs  male  of  his  body ;  and  in  default  of 
^  issue,  to  the  use  of  every  other  son  of  my  said  brother 
■^▼erally  and  successively,  according  to  seniority  of  age,  for 
^  like  interest  and  limitation  as  I  have  before  directed 
"BspectiDg  the  first  son  and  his  issue ;  and  in  default  of  issue 
rfthe  body  of  my  said  brother,  or  in  case  of  his  not  having 
^  at  his  decease,  to  the  use  of  my  brother  Thomas ;  and 
^  his  decease,  to  the  use  of  Thomas,  the  eldest  son  of  my 
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said  brother  Thomas,  for  his  life ;  and  after  his  decease,  to 

MoNTPBNirr    *^®  ^®^  ^^  ^^^  ^™*  ^^  ^^  ^^  body  of  the  said  ThomiB  the 
«•  son,  and  the  heirs  male  of  his  body;  and  in  de&ult  of  issue 

of  the  body  of  the  said  Thomas  the  son,  to  the  use  of  eTeiy 
other  son  of  my  said  brother  Thomas,  for  the  like  estates 
and  interests,  severally  and  successively,  according  to  se- 
niority of  age ;  and  in  failure  of  all  such  issue  of  the  body  of 
my  said  brother  Thomas,  to  the  use  of  him,  his  hein  and 
assigns." 

The  will  then  contains  a  proviso,  that  if  dther  of  the 
testator's  brothers  or  their  issue  should  become  entitled  to 
the  Joddrell  estate,  then  the  estate  thereby  devised  for  Ihe 
benefit  of  his  said  brothers,  and  their  issue,  should  remain 
to  the  next  person  entitled  thereto,  in  the  same  maimer  u 
if  the  person  succeeding  to  the  Joddrell  estate  was  dead. 

Before  the  year  1818,  Thomas,  the  brother,  died,  leaving 
his  son  Thomas,  who  took  the  name  of  Gybbon  before  that 
of  Monypenny,  and  was  thenceforth  called  Thomas  Gybbon 
Monypenny.  By  a  codicil,  dated  the  25th  July,  1818} 
the  testator  gave  to  his  wife  a  life  interest  in  the  property 
in  question,  but  in  other  respects  confirmed  his  wilL 

The  testator  died  in  June  1822,  and,  on  his  death,  hii 
widow  entered  on  the  property  in  question,  and  held  and 
enjoyed  it  till  her  death  in  1826.  On  her  death,  Philli|» 
Monypenny  entered  on  and  held  and  enjoyed  the  propeftj 
until  his  death  in  January,  1841,  having  in  1827  suffisred* 
recovery  of  it,  and  declared  the  uses  thereof  to  himself  in  fe^ 
Phillips  Monypenny  never  had  any  issue. 

Since  the  death  of  Phillips  Monypenny,  the  parties  daiiB' 
ing  under  the  recovery  have  been  in  the  enjoyment  of  the 
property. 

Thomas  Gybbon  Monypenny  has  since  become  entitled  to 
the  Joddrell  estate,  and  he  has  an  eldest  son,  Robert  Thontf^ 
G.  Monypenny. 

There  are  four  claimants,  or  rather  dasaes  of  claimants^  to 
the  estate : — 


^ 
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Fint^  Robert  Thomas  G.  Monypenny.     He  contends         1847. 
lat  Phillips  Monypenny  took  an  estate  for  life,  with  re-    monypennt 
iinder  to  his  first  and  other  sons  sucessively  in  tail  male.       ^  ^' 
rm  remainder  to  Thomas  Oybbon  Monypenny  for  life, 
ith  i^nainder  to  him  Bobert  Thomas  Gy  bbon  Monypenny 
I  tail  male ;  and  so  that  Phillips  Monypenny  having  died 
ithont  issue,  and  Thomas  Gybbon  Monypenny  having 
leoeeded  to  the  Joddrell  estate,  Bobert  Thomas  Gybbon 
[oaypenny  has  become  entitled  as  tenant  in  tail  male  in 
Msesuom 

Seoond,  Thomas  Gybbon  Monypenny  adopts  the  same 
metroction  of  the  will  as  that  contended  for  by  the  son, 
Koept  that  he  contends  that  the  shifting  clause  did  not  take 
bet,  and  so  that  he  is  entitled  to  a  life  estate,  prior  to  the 
ititetail  of  his  son. 

Third,  the  parties  claiming  under  the  recovery  and  the 
iD  of  Phillips  Monypenny,  argue  that  he  took  an  estate 
if  and  so  by  the  recovery  acquired  an  absolute  estate  in 
eaiiiiple. 

Fourth,  the  co-heirs  of  the  testator  contend,  that  Phillips 
bnypenny  took  an  estate  for  life  only,  with  remainder  to 
Bddest  son  for  life,  and  that  all  the  subsequent  remainders 
no  void  for  remoteness ;  and  so  that,  on  the  decease  of 
InDips  Monypenny  in  1841,  without  issue,  the  co-heirs  of 
•  testator  became  entitled. 

The  claim  as  well  of  Robert  Thomas  Gybbon  Monypenny 
tfhis  fiither  Thomas  Gybbon  Monypenny,  is  founded  on 
10  hypothesis  that  the  sons  of  PhiUips  Mon3rpenny,  the 
^  tenants  for  life,  if  any  such  there  had  been,  would  have 
W  in  suooession  as  tenants  in  tail  male.  Now  there  is 
■Hiinly  no  express  gift  to  them  as  tenants  in  tdl ;  but  it 
oontended,  that,  in  order  to  effectuate  the  testator's 
^oal  or  leading  intention,  they  must  be  held  so  to  take, 
ioording  to  what  has  been  called  the  doctrine  of  approxi- 
atkm,  or  cy  pres ;  and  as  much  turns  in  this  case  on  the 
^ftAaa  whether  that  doctrine  does  or  does  not  apply. 


Di&izro. 
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it  will  be  right  to  consider  in  the  first  place  what  tbe 
--  doctrine  is. 

MONYPINMT 

V.  The  doctrine  of  cy  pres,  in  reference  to  questdons  of  pe^ 

petuity,  arises  where  a  testator  gives  real  estate  to  an  un- 
born person  for  life,  with  remainder  to  the  first  and  other 
sons  of  such  person  in  tail  male,  or  with  remainder  to  the 
first  and  other  sons  of  such  person  in  tail  general,  with  re- 
mainder to  the  daughters  as  tenants  in  conunon  in  tail) 
with  cross  remainders  amongst  them.     In  such  a  caae,  ^ 
course   of  succession   designated  by   the   testator  is  one 
allowed   by  law,   but  the  direction   that  the  first  taker 
should  take  for  life  only,  with  remainder  to  his  children  as 
purchasers,  is  illegal,  as  tending  to  a  perpetuity.    In  eodi 
cases,  the  law,  in  order  to  prevent  the  testator's  intention 
from  being  entirely  defeated,  has  treated  his  expressed  m- 
tention  as  divisible  into  two  parts :  first,  the  intention  that 
the  first  taker  and  his  issue  male  or  issue  general,  as  the 
case  may  be,  shall  all  take  in  succession,  according  to  the 
legal  course  of  descent ;  and  secondly,  the  intention  thit 
the  first  taker  shall  take  an  estate  for  life  only,  and  that 
his  children  shall  take  as  purchasers.     And  the  two  inten- 
tions being  thus  ascertained,  the  Courts  have  treated  them 
as  independent  of  each  other,  and  have  said  that  the  ina- 
bility to  carry  into  effect  the  second  or  subordinate  intai* 
tion,  shall  not  defeat  the  primary  or  general  intention ;  and 
such  a  devise  has  therefore  been  held  to  give  an  estate  in 
tail  male  or  in  tail,  as  the  case  may  be,  to  the  first  taker. 
By  these  means,  the  estate,  if  left,  as  it  were,  to  itself;  ^ 
go  in  the  precise  course  marked  out  by  the  testator,  though 
it  will  be  (contrary  to  what  he  intended)  liable  to  be  di* 
vested  from   that  course  by  the  act  of  the  first  taker- 
Whether,  in  such  a  simple  case  as  that  which  we  hat^ 
stated  for  the  purpose  of  explaining  the  doctrine,  it  migb* 
not  have  been  better  originally  to  act  on  a  different  prio^ 
ciple, — to  have  said  that  the  two  intentions  were  Uende^ 
together,  and  so  that  the  language  of  the  will  afforded  a^ 
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guide  to  shew  what  the  testator  intended,  in  a  ease  where         1847. 
his  will  in  its  integrity  could  not  be  carried  into  effect,  is  a    -^^^^^^^^ 
matter  in  which  it  would  be  vain  to  speculate.     The  doc-       ^  ^' 

Derino. 

trine  has  been  long  recognised,  and  we  should  be  unsettling 
laDd-marks  if  we  were  to  call  it  in  question.    The  doctrine 
is  nowhere  more  clearly  stated  than  in  a  note  of  the  late 
Mr,  Batler,  at  the  end  of  Feame's  Chapter  on  the  rule  in 
SkiUafs  case  (a).      "  The   cases,"  says   Mr.  Butler,  "  in 
which  this  doctrine  has  been  received,  have  arisen  on  de- 
vises in  which  the  testator  has  expressed  himself  in  terms 
which  have  been  thought  by  the  Courts  to  contain  a  clear 
indication  that  the  devisee  and  his  issue  should  take  the 
kndo,  and  an  intimation  of  the  mode  in  which  he  intended 
the  issue  should  take  them ;  and  his  language,  in  respect 
to  the  mode  of  the  issue's  taking  them,  has  been  thought 
by  the  Courts  to  be  such  as,  construed  literally,  imported 
bnitations  contrary*  to  law.     In  construing  these  devises, 
the  Courts  have   considered  that  the  testator's  primary 
object  was  that  the  issue  of  the  devisee  should  take  the 
bud,  and  that  the  mode  in  which  the  issue  should  take  it 
Was  the  testator's  secondary  object,  or,  as  it  has  been  usu- 
*Dy  expressed,  that  the  former  was  his  general  the  latter 
bis  particular  intention.     Then,  in  conformity  to  their  uni- 
fonn  practice  of  effecting  the  testator's  intention  as  far  as 
possible,  they  have  thought  themselves  required  to  adopt 
tbat  construction  of  the  devise,  which,  by  including  the  de- 
visee, satisfied  the  testator's  general  intention  that  the  issue 
>boidd  take,  but  which,  at  the  same  time,  by  raising  in  the 
^>SQe  estates  different  from  those  which  the  testator  ap- 
P^sied  to  have  intended  them,  sacrificed  to  that  extent  his 
P^fticalar  intention.     Thus,  where  the  testator  has  devised 
1^  to  a  person  and  his  issue,  and  has  appeared  to  intend 
to  devise  estates  by  purchase  to  the  children  of  unborn 
^*Mien  of  the  devisee,  the  Courts  have  considered  such 
bndtations  contrary  to  law ;  but  as  the  will  has  appeared  to 

(a)  Feame,  Cont.  Rem.  204. 
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1847*        them  to  shew  an  intention  that  the  issue  should  take,  aod 
M^Typennt   *^  intention  could  be  effected  by  the  issue's  taking  de- 
V*  rivatively  through  the  ancestor,   the  CkHirts,  rather  than 

the  testator's  intention  should  abscdutelj  fiul  of  effect, 
have  put  such  a  construction  on  the  devise  as  vested  the 
inheritance  in  the  ancestor  himself.  Such  a  constructioQ 
brings  all  the  parties  intended  to  be  benefited  by  the  teetir 
tor  within  the  operation  of  the  devise,  and  thus  esiikS» 
the  testator's  general  intention ;  but  in  respect  of  the  mode 
in  which  the  testator  would  be  thought  by  the  literal  meuh 
ing  of  his  language  to  intend  they  should  take,  this  ii 
materially  varied,  and  thus  his  particular  intenticm  u  f9r 
crificed." 

Such  being  the  general  doctrine,  we  have  only  to  eee 
whether  it  is  applicable  to  the  will  now  before  us,  so  as  to 
give  estates  in  tail  male  to  the  sons  of  Phillips  Monypenny* 
The  devise  is  to  Phillips  Monypenny  fbr  life,  and  after  Ui 
death  to  the  first  son  of  Phillips  Monypenny  for  his  lifi^ 
and  after  his  decease  to  the  use  of  the  first  son  of  sudk 
first  son  and  the  heirs  male  of  his  body,  and  in  defaultef 
such  issue,  to  the  use  of  every  other  son  of  Phillips  Moof- 
penny,  severally  and  successively,  according  to  senioiitj  of 
age,  for  the  like  interest  and  limitation  as  in  respect  of  tlie 
first  son  and  his  issue,  and  in  defiiult  of  issue  of  Phillil* 
Monypenny,  then  over.  Here,  it  will  be  observed,  ^ 
estate  is  given  to  any  other  grandscm  of  Phillips  Mony* 
penny,  except  the  eldest  son  of  each  of  his  sons;  so  that  if 
Phillips  Monypenny  had  left  two  sons,  and  the  eldest  of 
those  sons  had  had  two  sons,  on  the  death  of  Phillips  Mooy 
penny  and  his  eldest  son  and  grandson,  and  failure  of  itf^ 
male  of  the  eldest  grandson,  the  estate  would,  according  ^ 
the  testator's  express  intention,  have  gone,  not  totheeo* 
cond  grandson,  but  to  the  second  son  of  Phillips  Hony 
penny,  and  so  through  the  whole  line  of  PhiUips  Monf 
penny's  sons.  In  this  case,  therefore,  it  was  no  part  of  tb^ 
testator's  intention  that  the  male  descendants  generally  o* 


Dbrimo. 
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Wps  Monypenny  should  take  the  estate^  but  only  a         1847. 
oy  amall  part  of  thoae  descendants,  namely,  the  eldest    ii|okyp«nny 
iiect  line  tracing  from  each  of  his  sons,  and  that  eldest 
neonly. 

To  hold,  therefore,  that  the  sons  took  estates  in  tail  male, 
roaU  be,  not  to  effectuate  a  general  at  the  sacrifice  of  a 
Hticular  intention,  but  arbitrarily  to  force  on  the  testator 
a  intention  different  firom  that  which  he  has  expressed ; — 
D  conjecture  what  the  testator  would  have  done  if  he  had 
leen  aware  of  the  impossibility  of  carrying  the  estate  in 
he  ooorse  of  descent  which  he  has  designated,  and  then  to 
lold  that  he  has  done  what  the  Court  supposes  it  probable 
le  would  in  such  circumstances  have  wished  to  do.  The 
bctzine  of  cy  pres,  if  it  be  such  as  we  have  described  it, 
nd  sach  as  it  is  stated  to  be  by  Mr.  Butler,  clearly  does 
iotwirrant  any  such  decision;  and  what  we  have  to  do, 
Imfore,  is  to  see  whether  the  decided  cases,  which  have 
inried  the  doctrine  the  furthest^  warrant  the  construction 
tttended  for. 

Tke  case  which  is  generally  represented  as  having  pushed 
lie  doctrine  further  than  any  other,  is  Pitt  v.  Jackson  (a). 
Dbere,  Pinckney  Wilkinson,  having,  under  an  antenuptial 
■etdement,  a  power  of  appointing  amongst  the  children  of 
ift  marriage  lands  to  be  purchased  with  certain  trust- 
BQQies  comprised  in  the  settlement,  made  his  will  pursuant 
0  die  power,  and  thereby  directed  a  part  of  the  trust  funds 
io  be  applied  in  the  purchase  of  real  estate,  to  be  settled  to 
^  use  of  his  daughter  Mary  for  her  life,  for  her  separate 
^  with  remainder  to  trustees  to  preserve  contingent  re- 
minden,  and  after  her  decease,  to  the  use  of  all  her  chil- 
hea  as  tenants  in  common  in  tail,  with  remainder  over. 
biBniuch  as  Mary  the  daughter  was  of  course  not  in  esse 
tttlie  time  of  the  settlement,  the  attempt  to  give  her  a  life 
^*Uie^  with  remainder  to  her  childrm  as  tenants  in  common 

(a)  2  Bro.  C.  C.  52. 
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1847*        in  tail,  was  an  attempt  to  do  what  the  law  would  not  aQow, 

MoNTPBNNT    ^  tending  to  a  perpetuity.     But  Lord  Kenyim  held  that 

^'  the  appointment  was  not  void,  but  might  be  carried  into 

effect  cy  pres,  i.  e.  by  holding  that  Mary  the  daughter  took 

an  estate  tail. 

The  only  ground  on  which  this  case  can  be  explained  is, 
that  the  Court  divided  the  expressed  intention  into  eevenl 
parts,  holding  the  words  of  the  will  to  express  the  inten- 
tion, first,  that  the  daughter,  and  all  who  should  be  bein 
of  her  body,  should  take  before  the  estate  should  go  over; 
secondly,  that  the  daughter  should  have  a  life  estate  only; 
and  thirdly,  that  her  children,  and  the  heirs  of  their  bodkfl^ 
should  take  in  succession,  not  according  to  the  ordinaij 
rules  of  law,  but  that  all  the  children  of  the  daughter  shooU 
take  as  tenants  in  common  in  tail;  and  the  two  latter  in- 
tentions being  illegal,  the  Court  executed,  or  professed  to 
execute,  the  testator's  intentions  as  nearly  as  the  roles  of 
law  would  permit,  by  giving  the  estate  to  the  daughter  and 
the  heirs  of  her  body.  It  is  very  difficult  really  to  treat 
this  as  carrying  into  effect  any  part  of  the  testator's  ex- 
pressed intention ;  but  the  ground  of  decision  must  have 
been  that  it  did  so.  In  truth,  the  case  can  hardly  be  relied 
on  as  an  authority ;  for,  as  is  pointed  out  by  Sir  E.  Sug* 
den  (a),  the  case  afterwards  came  before  Lord  I/mgi* 
borough  on  two  bills  of  review,  and  he,  though  in  words 
he  assented  to  the  doctrine  of  Lord  Kenyon^  yet  in  truth 
acted  beside  or  even  against  it.  It  appears  from  the  report 
of  the  case  on  the  bills  of  review.  Smithy.  Lord  Camelford{h)i 
that  the  daughter  under  the  settlement  took  an  estate  tail 
in  default  of  appointment,  and  Lord  Loughborough  held 
that  the  appointment  to  her  for  life  united  with  her  estate 
tail  under  the  settlement,  the  estates  appointed  after  her 
life  estate  being  void  for  remoteness,  so  that  ultimately  the 
daughter  took  an  estate  tail,  without  aid  from  or  applicar 

(a)  2  Powers,  64.  {b)  2  Ves.  jun.  698. 
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ion  to  the  doctrine  of  cy  pres.     In  a  late  case,  however, 
lefore  V.  C.  Wtgramy  Vanderplunt  v.  King  (a),  that  learned    ^ 
udge,  though  evidently  not  approving  the  doctrine  of  Pitt  »• 

r.  Jaeksany  yet  seemed  to  think  it  a  subsisting  authority, 
md  in  fact  acted  on  it  as  binding  him  in  a  case  where  the 
kvise  was  in  terms  precisely  similar.  In  considering  how 
hr  these  two  cases  are  in  point  with  reference  to  that  now 
before  us,  it  must  be  observed,  that,  both  in  Pitt  v.  Jackson 
ind  Vanderplant  v.  ISnff,  the  persons  who  would  from 
time  to  time  take  under  the  cy  pres  doctrine,  would  never 
indnde  any  one  who  was  not  an  object  of  the  testator's 
boontj.  In  both  those  cases  the  intention  was,  at  all  times 
ud  m  all  possible  states  of  the  family,  to  benefit  heirs  of 
the  body  who  were  the  parties  taking  under  the  cy  pres 
doctrine.  The  persons  who  should  from  time  to  time  be 
lieinof  the  body,  were  intended  to  take  in  common  with 
oAer  Hnes,  if  other  lines  there  were — alone,  if  there  were 
no  other  lines.  Moreover,  the  estate  was  not  to  go  over  so 
kog  as  there  was  any  one  who  would  answer  the  descrip- 
tion of  heir  of  the  body  of  the  first  taker,  and  in  failure  of 
^  such  persons  it  was  to  go  over.  This  intention  was  ef- 
ftctoated  by  the  cy  pres  doctrine. 

Id  these  particulars  the  present  case,  it  will  be  observed, 

diSere  entirely  from  the  two  we  have  referred  to.     Here  it 

'^ver  was  the  testator's  intention,  collecting  that  intention 

fcnn  the  words  he  has  used,  to  benefit  any  heir  male  of  the 

body  of  any  son  of  Phillips  Monypenny,  except  those  who 

^^d  derive  title  through  an  eldest  son ;  and  the  doctrine, 

wrfore,  which  should  give  the  estate  to  an  heir  male 

^"riming  through  any  other  line,  through  a  second  son  of 

*lfflip8  Monypenny's  eldest  son  for  instance,  would  ob- 

^*08ly  give  it  to  a  line  of  persons  whom  the  testator  did 

'^'t  intend  to  benefit.     And  again,  on  failure  of  the  eldest 

"^  of  male  descendants  claiming  through  Phillips  Mony- 

(a)  8  Hare,  1. 
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1847.        penny's  eldest  son,  the  intention  was  that  the  estate  Bhoold 

MoNTPBNMT   S^  ^^^^  ^  ^^  ^^^^  ^^  ^^  Phillips  Monypenny;  wbenii 
*•  the  doctrine  of  cy  pres  would  carry  it  to  the  heirs  male  of 

the  body  of  Phillips  Monypenny's  eldest  son,  i.  e.  to  bii 
second  son  and  his  male  descendants.  These  are  certanij 
important  distinctions  between  this  case  and  Pitty.  Jadam 
and  Vanderplant  v.  King  ;  and  without,  therefore,  meuing 
to  say  that  the  doctrine  on  which  Lord  Kenyan  proceedoi 
and  which  Y.  C.  Wtffram  felt  himself  bound  to  fidlow,  ii 
satisfactory  to  our  minds,  it  is  sufficient  for  us  to  say  tkl 
those  authorities  are  not  predsely  in  point,  and  we  do  sot 
feel  inclined  to  carry  the  doctrine  on  which  they  rest  one 
step  further,  which  we  should  be  doing,  if  we  held  tkt 
they  governed  the  case  now  before  us. 

There  is,  however,  another  reported  case  of  an  eiiitf 
date,  in  which  this  same  ground  of  distinction  certainly  dotf 
not  exist.  We  allude  to  the  case  of  NichoU  v.  NiehoB{tl^ 
There  the  testator  devised  his  real  estates  to  the  second  aot 
(unborn)  of  William  Nicholl  for  his  life,  and  aflerhisdeitlli 
or  in  case  he  should  inherit  the  paternal  estate,  then  toliii 
second  son  and  his  heirs  male,  and  for  default  of  suchisBOB 
to  the  third,  fourth,  and  other  sons  of  William  Nicholl  n^ 
cessively  in  tidl  male,  and  for  default  of  such  issuer  to  ^ 
first  and  other  sons  successively  of  J.  Nicholl  (who  wuQtt- 
married)  in  tail  male,  with  remainders  over.  Two  quesliotf 
arose :  first,  whether,  until,  there  should  be  a  second  sod  of 
William  Nicholl,  the  estate  went  to  the  heir  at  law,  or  to 
the  remainder-man ;  and  secondly,  what  estate  the  secood 
son  of  William  Nicholl  would  take.  The  Court  of  CotB" 
mon  Pleas,  on  a  case  sent  by  the  Lord  Chancellor,  oertiM 
their  opinion,  first,  that  the  heir  at  law  and  not  the  i^ 
mfdnder-man  took  the  estate  till  there  should  be  a  seoooi 
son  of  William  Nicholl ;  and  secondly,  that  such  seoood 
SOD,  in  order  to  effectuate  the  general  intention,  would  take 

(a)  2  W.  Bl.  1159. 
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HI  estate  in  tail  male,  detenninable  on  the  acceseion  of  the 
Mfternal  estate. 

It  is  certunly  very  dfficult  to  see  how  this  construction 
wi  any  tendency  to  carry  into  effect  any  general  intention 
f  the  testator,  collecting  the  intention  from  the  words  he 
wi  used.  That  intention  would  clearly  never  include, 
■der  any  possible  circumstances,  any  descendants  of  the 
nond  son  of  William  Nicholl,  except  the  second  son  of 
wk  second  son,  and  the  heirs  male  of  his  body,  i.  e.  the 
Min  male  of  the  body  of  the  second  son  of  the  second  son, 
lot  the  heirs  male  of  the  body  of  the  second  son  himself. 
Pdiaps  the  Court,  seeing  that  as  to  the  third  and  all  sub- 
Mqiient  sons  there  was  a  clear  expressed  intention  to  give 
nooeasive  estates  in  tail  male,  might  have  felt  itself  war- 
ttited  in  inferring  that,  in  spite  of  the  language  used  by 
be  testator,  his  intention  must  have  been  to  secure  the 
Me  to  all  the  male  descendants  of  the  second  son,  though 
■idi  a  superadded  impossible  intent,  that  the  line  of  the 
Mooad  son  should  take  in  priority  to  the  first,  supposing 
k  pstemal  estate  to  have  descended  on  the  second  son  of 
WiDiam  NicholL  However  that  may  be,  the  case  is  cer- 
Ittnly  one  which  it  is  very  difficult  to  explain  on  any  prin- 
cilk  of  construction,  which  does  not  leave  it  to  the  Courts 
(vkere  the  testator  has  expressed  an  illegal  intention)  to 
>qeet  what  he  has  said,  and  make  the  estate  to  devolve, 
Bot  in  the  course  pointed  out  in  the  will,  but  in  some  other 
Qonne,  which,  under  the  circumstances,  may  appear  con- 
Yttient  and  easy  to  be  carried  into  effect 

We  cannot  agree  with  the  observations  of  Mr.  Butler,  in 
^  subsequent  part  of  the  same  note  we  have  already  re- 
wed  to,  where,  in  speaking  of  this  case  ofNichotty.  Nicholly 
^pther  with  the  other  cases  prior  to  Pitt  v.  Jnckson^  he 
^  that  in  all  those  cases  the  ancestor  taking  an  estate 
^  80  far  quadrated  with  the  estate  intended  by  the  tes<- 
^  for  the  issue,  that  though  the  quality  of  the  estate 
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1847.         taken  under  the  cy  pres  doctrine  would  be  difiSsrent  from 
--     "     "      the  quality  of  the  estate  they  would  have  taken  under  the 
f.  will,  still  it  would  not  vary  the  course  or  order  of  the  de- 

volution of  the  land.  That  observation  is  applicable  to  tdl 
the  cases  except  NtchoU  v.  NichoUy  but  certainly  not  to 
that  case.  The  decision  there  appears  to  us  so  unintel- 
ligible, that  we  cannot  think  ourselves  bound  by  it,  unleaB 
in  a  case  precisely  similar,  which  the  case  now  beftfe  as 
is  not. 

Taking,  then,  the  doctrine  of  cy  pres  to  be  such  as  it  is 
from  the  passage  we  quoted  from  Mr.  Butler's  note,  we  do 
not  think  it  can  in  any  case  properly  be  applied,  so  as  to 
carry  the  estate  in  a  line  of  succession  different  from  tbit 
which  the  testator  has  directed.  Whether  we  should,  in  t  I 
case  precisely  similar  to  NichoU  v.  NichoU  or  JPitt  v.  /fid- 
son  (followed,  as  the  latter  has  been,  by  V.  C.  fVigram)i 
feel  ourselves  bound  to  follow  those  decisions,  is  a  matter 
which  we  are  not  now  called  on  to  decide.  It  is  enough  at 
present  to  say,  that  they  do  not  seem  to  us  in  terms  to 
apply  to  this  case,  in  which,  therefore,  our  certificate  wiO 
be  in  conformity  to  what  we  consider  to  be  the  true  doe* 
trine,  as  stated  by  Mr.  Butler. 

To  hold   that  the   sons  of  Phillips   Monypenny  took 
estates  in  tail  male,  would  be  to  hold  that  they  took  estateB 
which  would  carry  the  property  in  a  different  course  of 
succession  from  that  indicated  by  the  testator.     This  woulA 
be  to  go  against  the  will,  and  not  to  carry  its  provisions  or  an^ 
part  of  its  provisions  into  effect.     The  consequence  is,  th^* 
in  our  opinion  the  eldest  son  of  Phillips  Mony|3enny,  if  ba^ 
had  had  a  son,  would  have  taken  an  estate  for  life  only,  aim^ 
all  the  subsequent  estates  are  void  for  remoteness. 

Some  stress  was  laid  in  the  argument  on  the  worc^ 
giving  the  property  over  to  Thomas  Monypenny  in  defai^-^ 
of  issue  of  my  brother  Phillips^  or  in  c€tse  of  his  not  kam^^ 
any  at  his  decease.      It  was  contended  that  these  latt^^ 
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words,  whatever  the  construction  of  the  limitation  to  the         1847. 
children  of  Phillips  Monypenny,  made  the  devise  to  Thomas    montpenny 
and  his  issue  good,  inasmuch  as  it  was  to  take  effect  on  an  ^' 

•  •  Dbring. 

event  which  must  happen  within  the  allowed  period  of 
time,  namely,  at  the  death  of  Phillips  Monypenny,  if  he 
should  then  leave  no  issue,  which  event  happened.  But, 
looking  at  the  whole  context,  we  think  the  real  meaning  of 
the  words  was  only  this,  on  the  death  and  failure  of  issue  of 
99/ brother  Phillips  Monypenny,  whether  that  failure  shall 
occur  at  his  own  death  or  afterwards,  I  devise  to  Thomas ; 
«nd  therefore,  whether  the  word  issue,  there  used,  is  to  be 
ooQstraed  to  mean  issue  general,  or  such  issue  as  had  been 
previously  designated,  in  either  case  the  limitation  over 
viU  be  void,  as  being  an  attempt  to  create  estates  which 
wa«  to  commence  at  too  remote  a  period,  namely,  the 
general  failure  of  issue  of  Phillips  Monypenny,  or  the 
&flure  of  the  particular  issue  mentioned  by  the  testator. 
The  limitation  would  not  be  set  up  by  holding  it  to  have 
given  an  estate  tail  by  implication  to  Pliillips  Monypenny, 
for  snch  an  estate  tsul  would  be  bad,  as  not  being  to  com- 
Ottnoe  tni  after  the  failure  of  the  particular  previous  estates, 
^hich  we  have  already  stated  are  void  for  remoteness. 

The  consequence  will  be,  that  the  gavelkind  heirs  are 
^  parties  entitled,  and  we  shall  send  our  certificate  ac- 
coidingly. 


^^^  xn.  G  a  M.  >v. 
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1847. 

Jan  23  Walton  v.  The  TJnivebsal  Salvage  Compakt. 

Service  of  a       G".  POLLOCK,  for  the  plwntiff,  moved  to  enter 
moM  on  a  clerk  appearance  for  the  defendants^  on  an  affidavit  of  servioe 
tLf^t^'''    the  writ  of  summons  on  a  derk  in  the  office  of  their  see 
of  a  corpora-      tarv.     The  defendants  were  incorporated  and  complei 

tion  aggre-  ''  i.  i  -ii  iij 

gate,  is  not  registered  according  to  law,  and  the  secretary  acknowied{ 
▼ice  onUw  ^"     the  fact  of  service.     The  direction  of  2  Will.  4,  c.  39, 8.  \ 

2  WiU.4,c,39, 

8.  13,  80  as  to  T^  nxt  .        ,.  .  •  ^  A 

authorise  a  mo-  Farke,  B. — That  act,  m  directing  service  of  process  to 
tringM,  *or  to  i^ade  on  a  "  clerk  "  to  the  corporation  sued,  means  some  pr 
enter  an  ap-       QmsX  oflSccr,  not  a  derk  in  its  secretary's  office.     Whcd 

penrance  for  *        ^  •'  ^         ^ 

the  defendants,  there  is  any  difference  or  not  between  the  service  dired 

by  the  expression  '^  served"  and  personal  service,  this  is 
service  on  the  secretary  or  any  principal  clerk  of  t 
company.  Where  service  on  an  individual  is  injoined, 
distringas  would  be  granted  till  every  effort  has  been  m 
to  serve  him  personally ;  and  the  word  **  served,"  as  h 
applied  to  corporations,  has  the  same  object,  viz.  peno 
service  on  a  principal  clerk  or  secretary. 

Alderson,  B. — If  an  act  directs  personal  service  o: 
particular  person,  we  should  do  wrong  to  admit  eqmvale 
in  lieu  of  that  service.  Two  more  attempts  must  be  m 
to  serve  the  secretary  personally,  and  if  any  infere 
should  then  reasonably  arise  that  he  does  not  choose  t( 
served,  the  plaintiff  may  move,  not  to  enter  an  appeara 
but  for  a  distringas. 

The  other  Barons  concurring. 

Rule  refuse! 
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1847. 

Dunk,  Adminifitrator,  v.  Cox,  •^''"-  ^^• 

X  ASHLEY  moved  to  discharge  a  rule  for  a  special  jury  V^f^  BjAiject's 
obtained  by  the  defendant  upon  certain  affidavits,  and  case  by  a  ape- 
asked  for  the  rule  to  be  absolute  in  the  first  instance,  affected  by  any 
having  given  notice  to  the  other  side.      [The  Solicitor^  J^f  Attoraef  or 
General  stated,  that  the  Crown  had  an  interest  in  the  SoUcitor-gene. 

,  .  /,  raljwithout  am- 

dcfendant's  estate.]  [PoIIocky  C.  B. — That  suggestion  of  davit,  that  the 
the  Solicitor-General  is  sufficient  to  establish  the  fact  with-  tcrested  in  the 
out  affidavit,  for  the  Crown  has  a  right  to  ask  a  trial  at  g^^^^^^o^t 
bar;  but  the  general  right  of  the  subject  to  try  a  case  by  that  suggestion 

•!•  1      <,  111  /v.t.  T.     would  be  suffi- 

a  special  jury  can  only  be  touched  by  affidavit.     It  is  cient  to  obtain 
not  usual,  however,  to  grant  this  rule  absolute  in  the  first  *  '"*  *    ^' 
instance  as  prayed,  and  cause  may  be  shewn  on  the  day 
after  to  morrow  (a).] 

(a)  In  the  Queen's  Bench,  no  special  jury:  Bush  v.  Pring^  9  D. 

'ole  is  granted  to  discharge  a  spe-  P.  C.  180.     In  the  result,  the 

^  jwy,  but  the  rule  is  to  shew  case  is  tried  by  a  common  jury, 

tt^  in  two  days,  why  the  cause  unless  the  defendant  is  able  to 

ilionld  not  be  tried  in  its  order,  obtain  a  special  jury  in  time. 
Aotwithstanding  the  rule  for  a 


Bridgeford  r.  Wiseman  and  Others.  Jon.  2G. 

•A.TRKRTON,  on  the  part  of  some  of  the  defendants,  judgment  as  in 

^  obtained  a  rule  for  payment  of  costs  of  the  day  ^y  be  moved 

for  not  proceeding  to  trial  pursuant  to  notice.     The  record  ^^^^''j^fj^d. 

"^  been  withdrawn  at  the  assizes.     The  Master  allowed  ants,  though 

^^  plaintiflTs  attorney  for  five  days'  attendance  there,  in-  ants  have  moT- 

^uding  the  day  on  which  the  record  was  withdrawn.    A  rule  \y^^  dayfor'not 

^as  obtained  to  review  his  taxation,  in  order  to  disallow  proceeding  to 

ai  trial. 

"^e  costs  of  that  day,  when  Hugh  Hill  shewed  cause,  and 

qq2 
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1847.        it  was  discharged  with  costs.     A  motion  was  afterwards 

Bridcbford    ^^^^  ^^  behalf  of  another  defendant  for  judgment  as  in 

V*  case  of  a  nonsuit.     The  Master  hesitated  to  draw  up  the 

rule,  as  costs  of  the  day  had  been  already  moved  for  in 

the  cause. 

But  per  Parke,  B. — That  rule  only  applies  where,  after 
moving  for  the  costs  of  the  day,  the  same  party  moves  lor 
judgment  as  in  case  of  a  nonsuit  («). 

Rule  granted  for  judgment  as  in  case  of  a  nonsuit 


(a)  See  Modes  v.  Thomas^  2  Dowl.&  L.  531. 


j^^  27.  RiSHWORTH  r.  Dawks. 

After  leave  A  RULE  had  been  obtained  by  Flood,  for  setting  aside  a 

the  declaration  judgment  of  nou  pros.     On  the  nth  November  pleas  were 

ofcoKr*  ^Iclivcred;  on  the  16th  an  order  to  amend  the  declaration 

defendant  did  ^ag  scrvcd  on  the  defendant's  attorney,  who,  on  that  occa- 

not  serve  a  rule     ,  ^      ^  "^  1 1  k* 

to  plead  several  sion,  told  the  plaintifTs  attorney  that  the  pleas  would  W 
produce' to  the  different,  and  that  he  had  better  get  a  summons  to  tax 
Jf "^^^'J^^Jlf^lJf^^  the  costs  of  amendment.  The  order  to  amend  was  drawn 
^.  ^^*"|°^c<^»   up  upon  payment  of  cost^  to  be  taxed.     The  costs  were 

with  Ot»  oa«  t 

cosu  for  taxed  on  the  2l8t:  the  plaintiff's  attorney  did  not  attena 

The  plaintiff  ^^c  taxation  pursuant  to  notice  given  on  the  20th,  but 

S^Klnd  an^cnded  the  declaration,  and  left  it  with  6*.  Sd.  at  tli^ 

made  up  and  office  of  the  defendant's  attorney.     The  plaintiff's  attorned 

delivered  the 

issue,  with 

notice  of  trial,  though  the  defendant  was  not  under  terms  to  rejoin  gratis.    The  deliferj  of 

issue  was  set  aside :  but  held  that,  as  no  production  of  the  intended  new  pleas  took  place 

taiing  the  costs  of  amendment,  the  defendant  had  no  right  to  sign  judgment  of  non  pros. 
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en  made  up  the  issue,  adding  a  replication  to  the  old        1847. 
eas,  and  delivered  it  with  notice  of  trial  to  the  defendant's    rishwokth 
tonicy.     On  the  20th  the  defendant  had  been  prepared  «'• 

plead,  but  did  not,  and  did  not  serve  the  rule  to  plead 
vera!  matters.  The  issue  and  notice  of  trial  were  set 
ide  on  the  25th.  No  fresh  step  was  taken  till  the  7  th 
ecember,  when  the  defendant's  attorney  demanded  a 
^cation  to  the  old  pleas,  and  afterwards  signed  judg- 
mtofnon  pros. 

Chaniock  shewed  for  cause,  that  the  defendant  was  not 
der  terms  to  rejoin  gratis,  or  bound  to  draw  up  the 
le  to  plead  several  matters  till  after  payment  of  the 
Its  of  amendment.  [Aldersoriy  B. — Was  it  a  condition 
the  order  to  amend  that  costs  should  be  psdd  (a)?] 

Fhody  contrd. — The  amendment  of  the  pleas  must  take 
loe,  before  it  can  be  known  what  the  pleadings  arc. 

Parke,  B. — What  was  set  aside  was  not  the  replication 
Qtamed  in  the  issue,  but  the  delivery  of  the  issue.  The 
Igment  of  non  pros,  was  therefore  wrong;  no  costs  were 
be  taxed  unless  the  defendant  pleaded  de  novo.  The 
actioe  is  to  tax  costs  on  production  before  the  Master  of 
e  draft  pleas  as  intended  to  be  amended,  with  6«.  %d.  costs 
I  amending.  That  production  not  having  taken  place, 
<tte  18  no  proof  of  any  intention  to  plead  several  or 
&ent  pleas.  The  rule  must  be  absolute  for  setting 
ode  the  judgment  of  non  pros.,  on  payment  of  costs. 

Bulc  absolute. 

(a)  IfnoBQch  condition  exists,  of  costs,  they  not  being  costs  in 

'^  ^  undertaking  by  the  attoT-  the  cause:  Pughy,Kerr,6^.(k 

y  to  pay  the  costs,  the  order  W.  164.    See  6  M.  &  W.  17;  1 

^  be  abandoned  by  the  par-  B.  &  C.  651 ;  2  N.  R.  473. 
^^i^teiiiiiig  it  after  the  taxation 
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j^^^  28.  Hankinson  v.  Bilbt. 

'"*^^«»  °'  ^      Case.     The  declaration  stated,  that  the  plaintiff,  before 

words  imputing  ^  ^  r  ' 

an  indictable  and  at  the  Committing  of  the  grievances,  was  a  gardener,  and 

tionable  or  not  thereby  acquired  great  gains,  and  earned  his  livelihood ;  and 

^T:^-^  ^^  the  defendant,  wcU  knowing  &c,  on  &c.,  in  a  diKom 

which  they  may  which  he  had  of  and  conceminfic  the  plaintiff,  and  of  andoon- 

nurly  be  under-  .  ,  .  ,       . 

stood  by  by-  ccrning  him  as  such  gardener,  in  the  presence  and  beuing 

acquainted  with  of  divers  subjects,  then  in  the  presence  and  hearing  of  the 

which*Sey  re-  ®^*^  subjects,  falsclj  and  maliciously  spoke  and  publiflhed 

late,  or  which  of  and  Concerning  the  plaintiff,  and  of  and  concerning  him 

may  render 

them  a  privi-  as  such  gardener,  the  false,  scandalous,  malicious,  and  de- 
nIStionrMd"  famatory  words  following  (that  is  to  say) : — "  You  (mean- 
te^t^'th*  "*"  ^^S  ^^®  plaintiff)  are  a  thief,  and  a  bloody  thief.  You  (meaa- 
speaker  in  ut-  ing  the  plaintiff)  get  your  (meaning  the  plaintiff's)  living 
the  presence  of  by  it.  You  (meaning  the  plaintiff)  have  robbed  Mr.  Lake 
i!tmSr  ^f  ^30,  and  would  have  robbed  him  of  more,  only  you 

(meaning  the  plaintiff)  were  afraid.     I  (meaning  himself, 
said  defendant)  did  mean  what  I  said ;  be  off,  I  don't  want 
any  bloody  thieves  (meaning  the  pltdntiff)   here.     Yoo 
(meaning  the  plaintiff)  know  you  (meaning  the  plamtiff) 
robbed  Mr.  Lake  of  £30."    By  means  of  the  speaking 
and  publishing  which  words  divers  persons  have  belieyed 
the  plaintiff  to  be  a  person  guilty  of  the  offences  and  wiar 
conduct  imputed  to  him,  &c.     Pleas,  not  guilty;  and  othd^ 
pleas  which  became  immaterial.      At  the  trial,   befor^ 
Rolfsj  B.,  it  appeared  that  the  words  were  uttered  by  th^ 
defendant,  a  toll  collector,  to  the  plaintiff,  as  he  passed  tb^ 
Kingsland  turnpike-gate,  in  the  presence  of  several  peC* 
sous  as  well  as  the  witness.     The  nature  of  the  previotM 
conversation  between  the  plaintiff  and  defendant  did  no' 
appear.     The  learned  Baron  told  the  jury,  that  it  was  isC^ 
material  whether  the  defendant  intended  to  convey  a  char^ 
of  felony  against  the  plaintiff  by  the  words  used,  the  qu©^ 
tion  being,  whether  the  bystanders  would  understand  tb^ 
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chaige  to  be  oonyeyed  by  them.    Verdict  for  the  plaintiff        i847. 
for  £5.  J — ""^ 

V. 

Hvmfrty  now  moved  for  a  new  trial,  on  the  ground  of 
mifldirection.    No  special  damage  being  laid,  it  was  neces- 
Muy  to  shew  the  words  to  be  actionable  in  themselves.  The 
witness  called  by  the  plaintiff  to  prove  the  words  was  pur- 
posely selected,  he  not  having  heard  the  previous  conver- 
ladon  between  the  plaintiff  and  defendant.     Mr.  Starkie, 
in  his  work  on  Libel  (a),  says,  ''It  is  incumbent  on  the 
party  who  complains  that  he  has  suffered  from  an  impu- 
tation of  crime,  to  shew  with  certwity  the  injurious  nature 
of  the  communication.     In  order  to  establish  this  point,  two 
Giicamstancea  are  necessary :  first,  that  the  words  or  signs 
uedflhould^  either  of  themselves  or  by  reference  to  circum- 
Btaocesy  be  capable  of  the  offensive  meaning  attributed  to 
them;  secondly,  that  the  defendant  did  in  fact  use  them 
in  that  sense."    He  afterwards  says  (&),  ''  It  is  now  the 
ietded  rule  of  law  that  judges  and  juries  shall  understand 
woids  in  that  sense  which  the  author  intended  to  convey 
to  the  minds  of  the  hearers,  as  evidenced  by  the  whole  cir- 
comstanees  of  the  case."    \PaThei  B. — The  drift  of  Mr. 
Stukie*B  remarks  is  to  shew^  that  the  effect  of  the  words 
ivedy  and  not  the  meaning  of  the  party  in  uttering  them, 
is  the  test  of  their  being  actionable  or  not :  that  is,  first 
laoertain  the  meaning  of  the  words  themselves,  and  then 
give  them  the  effect  any  reasonable  bystander  would  affix 
to  them  (c)«      A  man  must  be  taken  to  mean  what  he 
Qttera.    If  he  use  words  imputing  felony,  he  will  be  taken 
to  have  used  them  maliciously,  unless  he  gives  some  suffi- 
Qent  excuse  for  using  them,  as  in  giving  the  character  of  a 
"^nunt  on  request,  making  a  charge  to  a  constable,  fta 
%  brother  Bolfe  thought  that  the  question  was,  what  was 
^  cfieot  on  the  bystuiders  of  ihe  words  used,  not  what 


(a)  2nd  Edit.,  Vol.  1,  p.  44.  (c)  See  per  UoU^  C.  J.,  Som^n 

(*)  M.,  p.  46.  V.  H<me^  Holt's  R.  39. 
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1847,        the  defendant  secretly  intended  in  his  own  mind]   In 
Hankinson     Tempest  v.  Chambers  (a),  the  declaration  allied  that  the 
^*  defendant  had  charged  the  plidntiff  before  a  ma^trate  with 

having  feloniously  taken  away  the  defendant's  shutten. 
The  written  information  was  for  unlawfully  taldng  tkm 
and  converting  them  to  his  own  use,  viz.  a  mere  trespaas. 
The  defendant  having  got  the  warrant,  siud  to  the  plaintiff's 
agenty  ^^  I  have  got  a  warrant  for  Tempest.  I  will  adTe^ 
tise  a  reward  to  apprehend  him.  I  shall  transport  him  for 
felony."  Lord  Ellenborough  said,  "  The  case  is  reduced  to 
the  speaking  the  words.  The  defendant  probably  thought 
that,  as  he  had  obtained  a  warrant,  the  plaintiff  had  been 
guilty  of  felony.  The  warrant  was  improperly  granted. 
This  is  different  fi*om  the  case  of  words  spoken  without 
explanation  to  a  stranger,  since  they  were  spoken  to  one 
who  had  been  employed  as  the  plaintiff's  agent,  and  arose 
out  of  the  situation  of  the  parties.  He  put  his  own  sense 
on  the  warrant ;  I  do  not  think  he  meant  more.  If  yoa 
are  of  opinion  that  he  meant  substantively  to  impute  a 
charge  of  felony,  the  plaintiff  will  be  entitled  to  a  verdict, 
but  not  otherwise."  [AldersoUy  B. — ^In  that  case,  had  there 
been  bystanders  parties  to  or  hearers  of  the  conversatioo, 
who  did  not  know  the  whole  of  the  matter  to  which  the 
words  referred,  as  the  witness,  from  his  connection  with  the 
plaintiff,  did,  the  intent  of  the  defendant  in  using  the  words 
would  have  been  material.  In  this  case,  had  there  been  no 
bystanders  who  could  understand  the  words  as  imputing 
felony,  or  who  knew  all  about  the  affair  respecting  which 
they  were  uttered,  the  judge's  direction  would  have  been 
wrong,  for  it  would  then  be  damnum  absque  injuria,  tb« 
injuria  being  the  having  no  lawful  occasion  to  impute 
felony.  Farkey  B. — The  witness  appears  to  have  bee^ 
well  acquainted  with  the  affair  to  which  the  words  relate?^ 
If  the  bystanders  were  equally  cognizant  of  it,  the  defeat' 

(a)  1  Stork.  N.  P.  C.  67. 


9. 
BiLDY. 
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ant  would  have  been  entitled  to  a  verdict ;  but  here  the         1847* 

oolj  question  is,  whether  the  private  intention  of  a  man     hankinson 

wbo  utters  injurious  words  is  material,  if  bystanders  may 

fiddf  understand  them  in  a  sense  and  manner  injurious  to 

tlie  party  to  whom  they  relate,  e.  g.  that  he  was  a  felon. 

Here  no  occasion  appears  for  uttering  the  words  at  all,  so 

that  the  defendant  is  altogether  a  wrong-doer.     But  had 

Iw^  in  his  defence,  shewed  a  lawful  occasion  to  speak  the 

iroids  he  did,  then  his  private  intention  in  uttering  them 

Bight  be  materiaL    For  if  the  communication  was  privi- 

eged,  his  motive  in  making  it  would  appear.   Alderson,  B. — 

[q  Older  to  make  a  communication  privileged,  the  occasion 

nost  justify  the  uttering  of  actionable  words.] 

Some  doubt  being  suggested  as  to  the  facts  proved,  the 
IWt  conferred  with  Bolfe,  B. ;  and  the  next  day. 

Pollock,  C.  B.,  said — We  find  from  my  brother  Itolfe, 
llat  there  were  several  bystanders  who  not  only  might  but 
must  have  heard  the  expressions  which  form  the  subject  of 
ftis  action.  That  disposes  of  the  case  as  to  the  matter  of 
law.  Words  uttered  must  be  construed  in  the  sense  which 
hearers  of  common  and  reasonable  understanding  would 
ascribe  to  them,  even  though  particular  individuals  better 
informed  on  the  matter  alluded  to  might  form  a  different 
judgment  on  the  subject. 

Rule  refused. 
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Jan,  28. 


An  attorney  ^s 
bill  may  be  re- 
ferred for  tax- 
ation under 
6  &  7  Vict, 
c.  73,  8.37, 
though  not 
signed  by  him, 
or  inclosed  in  a 
letter  signed  by 
him  and  refer- 
ring to  it. 

Where,  by 
consent  of  par- 
ties, a  Terdict  is 
taken  for  a  sum 
named  for  da- 
mages, and 
also  all  costs 
to  which  plain- 
tiff had  been 
put  relating  to 
the  subject- 
matter  of  the 
cause,  as  be- 
tween attorney 
and  client, 
without  being 
subject  to  tax- 
ation, that 
agreement  is  to 
pay  such  a  sum 
for  costs  as 
would  be  consi- 
dered  fair  and 
reasonable  on 
taxation  in  a 
liberal  way,  and 
not  by  the  or- 
dinary rule. 


Young  and  John  Atkinson,  Assignees,  &c.,  v.  Walieb, 
Sheriff  of  Yorkshire,  and  Ooden  (a). 

1  HIS  cause  stood  for  trial  at  theYorkshire  Summer  Asrizea, 
1846,  but  was  withdrawn  on  the  terms  of  the  defendants 
paying  £2000  damages,  and  all  costs,  without  taxatioD. 
The  following  was  the  consent  signed  by  the  attomies  oa 
both  sides : — 

"  17th  July,  1846.  We  consent  to  a  judge's  order  to  stay 
proceedings  on  payment,  on  the  first  day  of  next  tenn,  of 
£2000  for  damages,  and  also  all  costs  which  the  plaintiffi 
may  have  been  put  to,  whether  in  the  action  or  otherwise, 
relating  to  the  subject-matter  of  the  cause  as  between 
attorney  and  client,  and  that  without  being  subject  to  any 
tjixation  whatever,  with  the  usual  terms  in  de&ult  of  pay- 
ment." 

The  following  order  was  afterwards  drawn  up  on  the  204 
of  July,  and  signed  by  the  judge  at  Chambers : — 

Young  and  Another,^  Upon  hearing  the  attomies  or  agcnto 
ignees,  c.  i  ^  ^^^j^  sides,  and  by  consent,  I  do  order 
Walker  and  Another.  J  that  further  proceedings  in  this  cause  be 
stiiycd ;  but  in  case  default  be  made  in  payment  of  £2000  for 
damages  due  from  the  defendants  to  the  plaintiffs,  for  wluch 
this  action  is  brough  t,and  also  all  costs  which  the  plain- 
tiffs may  have  been  put  to,  whether  in  the  action  or  othe^ 
wise,  relating  to  the  subject-matter  of  the  cause,  as  between 
attorney  and  client,  on  the  2nd  day  of  November  next,  (no 
taxation  to  be  necessary),  the  plaintiffs  shall  be  at  liberty  to 
Bign  final  judgment  and  issue  execution  for  the  whde 
amount  remaining  unpaid  at  the  time  of  such  default,  with 
costs  of  judgment  and  execution,  sheriff's  poundage,  officers' 


(a)   A  plaintiff  named  in  a  fi.  fa.  directed  to  the  sheriflP. 
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m,  aad  all  other  incidental  expenses,  whether  by  fieri        1347. 
kias  or  capias  ad  satisfaciendum.''  ^^^^     ^ 

V. 

On  the  31st  of  October,  the  plaintiffs'  attorney  delivered  Walkbr. 
m  unsigned  bill  to  the  defendants'  attorney,  who,  on  the 
M  of  November,  called  on  him  at  Bradford  in  Yorkshire 
ind  asked  for  time  till  the  1st  of  December  to  pay  part  of  the 
limagcs  and  costs.  On  the  3rd  of  November,  the  plaintiffs' 
lUoraey  heard  from  his  London  agents,  that  the  defendants' 
igents  had  taken  out  a  summons  for  taxing  the  bill  of  the 
plaintiffs'  attorney,  but  that  the  order  was  refused.  On  the 
Mh  of  November,  the  defendants'  attorney  paid  the  plaintiffs' 
ittomey  £2000  damages,  and  2932.  17 s.  i)d.  costs,  at  the 
Bune  time  protesting  in  writing  against  the  amount  of  his 
IhII  as  delivered. 

WilleSy  on  the  part  of  Samuel  Atkinson  (a),  obtained  a 
rak  to  tax  the  bill  on  the  most  liberal  scale,  but  not  as 
between  attorney  and  client.  The  plaintiffs'  attorney 
deposed,  that  no  costs  taxed  according  to  the  scale  settled 
by  the  Master  would  pay  his  heavy  expenses  in  sifting 
afiaud  between  the  bankrupt  and  the  defendant  Ogdcn. 

Knowks  and  Tomlinson  shewed  cause. — The  bill  in 
Question  was  not  delivered  one  month  before  action  brought, 
orsgned  by  the  attorney,  so  as  to  be  within  6  &  7  Vict,  c  73, 
B.  37.  [Parkcy  B. — In  Re  Pender  (J),  the  Lord  Chancellor 
beld,  as  the  Master  of  the  Kolls  had  done,  that  a  bill  of 
costs  delivered  may  be  referred  for  taxation,  though  not 
^ed  by  the  solicitor,  or  inclosed  in  a  letter  signed  by  him 
•Dd  referring  to  it.  It  was  there  thought  that  "  such  bill " 
^  Beet  37  is  not  confined  to  a  "  signed  bill,"  but  extends  to 

(a)  Samuel  Atkinson  was  a  agreement  to  indemnify  the  she- 

'*^^'8  officer,  who  was  not  a  riff  for  seizing  under  the  fi.  fa. 

P^yto  the  caase,  or  liahle  to  Samuel  Atkinson  had  not  pro- 

^  plamtiffs,  though  he  had  paid  tested  against  the  costs. 

^  damages  and  costs  under  his  (6)  8  Bear.  200. 
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tho  bill  containing  the  attorney's  demand.     [^Alderson^'S. 
— The  attorney's  duty  is  to  deliver  a  signed  bill,  and  if  he 
neglects  to  sign  the  bill  he  delivers,  it  is  difficult  to  see 
how  he  can  by  that  default  exempt  his  bill  from  taxation.] 
Sect.  43  provides,  that  all  applications  made  under  that 
act  to  refer  an  attorney's  bill  to  be  taxed  and  settled,  ^'diall 
be  made  in  the  matter  of  such  attorney  or  solicitor."    Now 
here  the  affidavits  and  rule  are  intitled  Younffy  ^c,  v.  Walker 
and  Another.      [Alderson^   B. — Supposing  the  affidavita 
were  properly  intitled,  it  is  only  by  looking  at  them  we 
are  informed  that  the  bill  is  not  of  the  ordinary  kind. 
Platty  B.,   alluded  to  Anderson  v.  EU  (a).     Parke,  B.— 
If  we  have  power  at  all,  it  is  in  the  cause,  so  the  objection 
to  the  intitling  the  affidavit  is  at  an  end ;  but  there  may  be 
another  objection  on  the  merits.     The  application  is  to 
tax  a  bill  which  the  client  has  undertaken  to  pay  without 
taxing.     That  agreement  is  in  truth  to  pay  a  fair  bE 
Have  we  any  power  to  tax  a  bill  against  an  express  agree- 
ment not  to  tax  it?    The  Master  must  tax  by  the  ordinaij 
rules ;  but  this  bill  should  be  taxed  by  some  fair  and  com- 
petent attorney,  who  would  see  that  charges,  if  extravagant, 
were  not  enforced.     Pollock,  C.  B. — An  agreement  to  pay 
a  future  bill,  without  taxation,  means  a  reasonable  bill; 
and  if  an  extravagant  bill  is  sent  in,  the  Court,  irrespective 
of  the  statute,  has  power  to  order  it  to  be  taxed.    This 
application  is  not  to  tax  the  bill,  but  to  see  that  it  docs  not 
exceed  the  amount  at  which  it  might  have  been  taxed  in  a 
liberal  way.    A  party  paying  money  under  protest  is  not  U> 
be  considered  as  having  paid  it  all.    Parke,  B. — If  a  man 
chooses  to  enter  into  such  agreement,  he  cannot  tax  the  bill 
under  the  statute.     If  there  is  any  right  to  tax  it,  it  must 
arise  from  something  which  grows  out  of  the  cause.] 

Rule  discharged  without  costs,  on  counsel's  consent  to 
refer  it  to  the  Master  on  liberal  terms. 

(a)  3  D.  P.  C.  73. 


HILABY  TERM^   10  VICT.  449 

1847. 

F£SENMAYER  V.  AdCOCK.  j^^  gO^ 

UMPSIT  for  work  and  labour  as  an  attorney,  with  An  I.  O.  U.  is 

J,  ,      ^  .11  .    eridencc  of  an 

lor  money  lent,  money  paid,  and  on  an  account  acconntstoted 
The  jMurticulars  of  demand  were,  inter  alia,  for  hoiderand^the 

lent,  but  stated  that  the  plaintiff  sought  to  recover  V^^J  «*»gning 
vera!  sums  of  money  specified  on  each  and  every  money  lent  to 
3f  the  declaration.   Pleas,  non  assumpsit,  and  a  set-off.  hoTden 
:  trial,  the  phdntiff  went  for  £32  for  his  bill  of  costs, 
HT  cash  lent,  and  1321  lOs.  for  money  paid  to  a  third 

on  the  defendant's  account.     To  prove  the  count  for 

lent,  the  plaintiff  offered  in  evidence  an  I.  O.  U.  for 
lated  the  12th  of  October,  1844,  signed  by  the  de- 
it,  but  not  addressed  to  the  plaintiff.     JRolfey  B.,  held 

was  neither  evidence  of  money  lent  by  the  plaintiff 
defendant,  nor  of  any  account  stated  between  them. 
it  for  the  defendant. 

ttan  now  moved  for  a  new  trial,  on  the  ground  of 
ection,  citing  Curtis  v.  Richards  {a)^  and  Doughxs 
bne(b).  The  learned  Baron  should  have  lefl  the 
7.  to  the  jury  as  evidence  that  an  account  had  been 

between  the  parties,  as  it  may  have  been  handed 
or  that  express  object.  If  the  defendant  wished  to 
that  it  had  been  in  the  hands  of  a  party  other  than 
laintiff,  so  as  to  be  a  negotiable  instrument,  which 

to  have  been  stamped,  it  was  for  him  to  prove  it. 

VLOCKy  C.  B. — Many  cases  shew,  that  an  apparent 
^  to  an  instrument  may  be  so  fur  connected  with  it 
e  fact  of  producing  it,  as  to  make  it  evidence  for  a 

(a)  1  Man.  &  Gr.  4G.    See  2  M.  &  W.  20. 
(6)  12  Ad.  &  £.  G41. 
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1847.        jury  in  support  of  his  claim.     Nor  is  this  plaintiff  confined 
FBSKNMAtxm    "^y  *^®  particulars  to  any  particular  count  (a). 


Adcock« 


^ 


Parke,  B. — An  I.  O.  U.  is  no  more  proof  of  money  lent 
by  the  party  holding  it  to  the  party  sought  to  be  duuged 
by  it,  than  of  goods  sold  and  delivered  by  one  to  the  other. 
And  unless  it  is  evidence  of  an  account  having  been  stated 
between  them,  it  proves  nothing  at  all.  In  Curtis  v.  Bidt* 
ards^  the  production  by  the  plaintiff  of  tiie  L  O.  U.  wis 
held  primft  facie  evidence  that  an  account  had  been  stated 
by  the  defendant  with  him,  though  no  name  was  mentioned 
on  the  iustrument.     I  agree  with  that  dedsion. 

Alderson,  B. — Prim&  facie  the  U.  means  the  pencm 

* 

producing  the  memorandum.  The  case  turns  on  tlie  con- 
struction of  the  letter  U.  I  am  clearly  of  opinion  tint 
this  instrument  is  not  evidence  of  money  lent  by  the  plain- 
tiff to  the  defendant,  and  it  may  be  well  that  our  opinion 
should  be  expressed  on  that  point,  in  order  to  prevent  any 
contrary  impression  from  Douglas  v.  Holme. 

BoLFfi,  B.,  concurred. 

Bulc  accordingly  (^)> 


(a)  See  Sidamys  v.  Todd,  2      lute  in  Trinity  Term,  <m  th« 
Stark.  N.  P.  C.  402 ;  and  4  Esp.  7.      ground  now  stated  by  the  Court. 
(Jb)  This  rule  was  made  abso- 


HILABY  TERM,   10  YICT.  451 

1847. 

ABDOE,  Surviving  Executor  of  L.  M.  Kinnersley,  Exe-       jv5. 1. 
cutrix  of  J.  Kinnersley,  v.  Price,  Clerk  to  the  Trustees 
under  a  Turnpike  Act,  5  Vict. 

JEBT.     The  first  count  of  the  declaration  was  for  money  By  a  local  turn- 
XOTed  by  the  said  trustees  for  the  use  of  the  plaintiff,  as  trustees  were  to 
ic  personal  representative  o^  James  Kinnersley;  and  the  ^L^g^recei^d 
scond  count  was  for  money  due  on  an  account  stated  by  ^j  tiiem  by 

,  ,      ,  ,  virtue  of  the 

le  trustees  with  the  plaintiff  as  executor.     The  particulars  act,  upon  the 
P  demand  stated  the  action  to  be  brought  to  recover  the  [n"thVact"  ist, 
nn  of  £430,  being  arrears  of  interest  at  £5  per  cent  per  ^^  Paying  the 

®  r  r        expenses  of  and 

mum,  from  the  1st  of  January,  1805,  on  £200  lent  by  incident  to  the 
le  said  James  Kinnersley  to  the  trastees  of  the  Kington  the  act ;  2ndiy, 
mipike  trust,  prior  to  1802;  and  that  the  plaintiff  also  SLchw^fn^a^ny 
labned  the  same  sum  as  the  amount  of  tolls  received  by  interest  which 

•^     might,  from 

le  trustees,  and  applicable  to  the  payment  of  arrears  of  time  to  time, 
tterest  due  to  the  plaintifi^  as  representative  of  James  respect  of  mo- 
amtersley,  and  also  on  an  account  stated.  m^ht^have 

The  defendant  pleaded  the  general  issue,  and  the  Statute  been  borrowed 

.  .     .  .  on  credit  of  the 

[Limitations,  which  the  pluntiff  traversed,  and  issues  were  toils  authorised 
ined  thereon.     The  cause  came  on  to  be  tried  before  Lord  fomferacts,  ^ 
fewfwm,  C.  J.,  at  the  Summer  Assizes  for  Hereford,  in  thereby  repeal- 

'  '  '  ed ;  3rdly,  m 

B46,  and  a  verdict  was  found  for  the  plaintiff  for  £430  keeping  the 

J  -  .  1  .    •  /»    1       ^  1       roads  in  repair; 

Ml  oosts,  subject  to  the  opimon  of  the  Court  upon  the  4tbiy,  in  pay- 
By  the  act  of  parliament  of  the  5  Vict.,  which  came  interest  on  mo- 

*  ney  which 

ito  operation  on  the  11th  of  July,  1842,  it  is  enacted,  that  might  there- 

D  monies  which  shall  be  received  by  the  said  trustees,  by  rowed  on  the 

irtae  of  this  act,  upon  the  roads  included  in  this  act,  shall  ^jj^*^  5^^^® 

^  applied  as  follows,  that  is  to  say,  first,  in  paying  and  jj?  reducing  and 

^*cliarging  the  expenses  of  obtaining  and  passing  this  act,  principal  mo- 

'  incident  thereto;  secondly,  in  paying  and  discharging  ^^\^q  credu  of 

the  tolls autbor- 
^  to  be  taken  by  the  former  acts ;  and,  lastly,  in  reducing  and  discharging  the  principal 
^Sh  whidi  ihoola  thereafter  be  borrowed,  &c. 

^ctf,  that  a  mortgagee  of  the  tolls  auUiorised  to  be  taken  by  the  former  acts,  had  not  a 
^t  of  action  against  the  trustees  for  money  had  and  received,  for  the  arrears  of  interest  due 
bim,  alUKragh  it  appeared  that  the  expenses  of  obtaining  the  act  had  been  paid,  and  that 
'  troitfes  had  in  their  handfl  Boffident  money  for  the  payment  of  such  arreara  of  interest. 


452  CASES  IN  THE  EXCHSQUSB, 

any  interest  which  may  from  time  to  time  be  owing  m 
respect  of  any  money  which  may  have  been  borrowed  oa 
credit  of  the  tolls  authorised  to  be  taken  by  the  said  former 
acts  hereby  repealed;  thirdly,  in  paying  the  expenses  of 
improving,  maintaining,  and  keeping  in  repair  such  road^ 
and  in  putting  this  act  into  execution  with  refereooe 
thereto ;  fourthly,  in  paying  and  discharging  any  interest  on 
money  which  may  hereafter  be  borrowed  on  the  credit  of 
the  tolls  to  be  taken  on  the  said  roads;  fifthly,  in  redndn^ 
paying  off,  and  discharging  the  several  principal  sums 
which  have  been  borrowed  on  the  credit  of  the  tolls  autho- 
rised to  be  taken  by  the  said  former  acts  hereby  repealed; 
and  lastly,  in  reducing,  paying  off,  and  dischai^ng  all 
principal  sums  of  money  which  may  hereafter  be  borrowed} 
and  which  shall  be  due  and  owing  on  the  credit  of  the  tdb 
to  be  taken  on  the  sdd  roads. 

The  plaintiff,  on  the  trial  of  the  cause,  put  in  a  special 
case  stated  in  a  former  action  between  the  same  partiei^ 
a  copy  of  which,  signed  by  the  respective  attomiea,  is 
annexed  to  the  present  case  (a);  and  further  proved,  that 
the  annual  statements  of  accounts  produced  from  the 
office  of  the  clerk  of  the  peace,  mentioned  therem,  were 
forwarded  to  the  clerk  of  the  peace  by  the  clerk  of  the  trus- 
tees, pursuant  to  the  statute,  and  also  those  for  the  yean 
1842  and  1843,  and  were  deposited  by  the  said  trustees 
pursuant  to  the  said  statute;  and  it  appeared  from  those 
accounts,  that  the  expenses  of  obtiuning  and  passing  the 
first-mentioned  act  amounted  to  395/.  ISs.  8<f.,  and  were 
paid  before  the  commencement  of  this  suit. 

The  case  for  the  plaintiff  having  closed,  the  defendant's 
counsel  contended  that  the  plaintiff  must  be  nonsuited;  bat> 
at  the  suggestion  of  the  learned  Judge,  a  verdict  was  taken 
for  the  plaintiff  for  the  full  amount,  subject  to  the  opinion 
of  this  Court,  whether  that  verdict  should  stand  for  any> 
and  if  for  any,  for  what  amount,  or  whether  a  nonsuit 

(a)  See  it  stated,  13  M.  &  W.  2C7. 
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flkmld  be  entered.    The  defendant  was  not  to  object  to        1847. 
the  sdmiflsibilitj  of  any  evidence  given  upon  the  present 
trial,  but  all  other  points  were  to  be  open  to  him. 

The  question  for  the  opinion  of  the  Court  is^  whether 
the  verdict  as  entered  ought  to  stand  for  any  and  what 
UDOunty  or  whether  the  plaintiff  ought  to  have  been  non- 
nited,  or  a  verdict  entered  for  the  defendant,  in  which 
Me  a  nonsuit  or  verdict  is  to  be  entered;  and  the  Court  is 
;obe  at  liberty  to  draw  any  inference  from  the  facts  that  a 
Qiy  might  draw.  The  record  is  to  be  referred  to,  and 
td[en  as  part  of  the  case* 

The  plaintiff's  main  point  of  argument  was,  that  the 
ihjection  to  his  right  of  action,  which  was  held  fatal  in  the 
Bgoment  in  the  former  special  case,  was  removed  by  the 
nheequent  statute,  which  specifically  appropriated  all  monies 
Kceived  by  the  trustees,  first,  to  the  expenses  of  the  act, 
Koondly,  to  the  arrears  of  interest  on  money  previously 
bonowed.  The  defendant's  point  was,  that  an  action  for 
■noney  had  and  received  could  not  be  maintained,  and  that 
the  i^aintiff  ought  to  have  declared  specially. 

The  case  was  argued  in  Trinity  Term,  1846  (May 
W),by 

SmythieSf  for  the  plaintiff. — The  present  case  is  quite 
fiflbent  from  that  which  was  before  decided  between  these 
pirties.  That  decision  proceeded  upon  the  ground  that  the 
then  existing  turnpike  acts  did  not  impose  upon  the  trustees 
uij  duty  to  pay  interest  to  the  mortgagees  of  the  tolls, 
uid  that  no  monies  had  been  shewn  to  have  been  specially 
ippopriated  by  them  to  the  payment  of  such  interest: 
^  it  is  in  truth  an  authority  for  the  plaintiff,  under  the 
ptceent  circumstances  of  the  case ;  for  the  new  act  of  5 
^t  expressly  provides  for  and  directs  the  appropriation 
^sUthe  monies  raised  by  means  of  the  tolls,  in  the  first 
Phcc  in  paying  the  expenses  of  obtaining  the  act,  which 

^OU  XVI.  H  H  M.  w. 
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were  diewn  to  haye  been  paid,  and  then  in  payment  of  any 
interest  which  may  from  time  to  time  be  owing  in  respect 
of  money  borrowed  on  the  credit  of  the  VoOb  antborieedto 
be  taken  by  the  former  acts.  And  these  woids  are  amply 
krge  enough  to  include  past  as  well  as  future  anresn  of 
interest.  Atty  v.  Parish  (a)  and  JSdwards  y.  JBofef  (b)  iokj 
be  cited  for  the  defendant,  but  the  doctrine  laid  down  id 
those  cases  is  not  applicable  here.  Here  the  statute  in 
express  terms  directs  payment  to  be  made  to  the  dus  of 
persons  of  whom  the  plaintiff  is  one;  and  wherever  that  la 
the  case,  the  party  has  a  right  to  recover  in  an  action  d 
debt  founded  upon  the  right  given  him  by  the  statute: 
Garden  v.  TTie  General  Cemetery  Company  (c),  TSson  v.  Tk 
Warwick  Gas  LiytU  Company  (if).  He  referred  ako  to 
Boe  d.  Bancks  v.  Booth  {e),  Mellish  v.  Brooks  (J),  S^ 
V.  fFriffht  {g\  and  Reg.  v.  The^  Hull  4"  SeOy  Rdhsaf 
Company  {h\  and  argued,  in  the  second  place,  that  by  theao* 
counts  signed  on  the  part  of  the  trustees,  dince  the  pasong  of 
the  new  act,  they  had  admitted  that  all  the  money  reoeived 
by  them,  after  payment  of  the  expenses  of  the  act^  was  ap- 
plicable to  the  payment  of  the  interest  due  to  the  cre£ton 
under  the  former  acts. 

Keatinffy  for  the  defendant. — This  action  is  in  truth  a 
compendious  mode  of  recovering,  as  money  had  and  received, 
any  extent  of  interest  due  upon  a  specialty.  The  fonntf 
case  of  Pardee  v.  Price  is  by  no  means  any  authority  for  tbc 
defendant  in  this  action.  The  Court  nowhere  said,  thai^  if 
the  act  of  Parliament  had  contained  words  directing  the 
trustees  to  apply  any  part  of  the  money  in  their  hands  to 

(a)  1  N.  R.  104.  («)  2  Bos.  &  P.  210. 

lb)  8  Scott,  N.  R.,  434;  2         (/)  3  Beav.  22. 

Dowl.  &  L.  299.  (^)  9  M.  &  W.  629. 

(c)  6  Bing.  N.  C.  253.  (A)  6  Q,  B.  70. 
\d)  4  B.  &  C.  9C2. 
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ayment  of  interest,  an  action  for  money  bad  and 
ed  would  therefore  have  been  maintainable  against 
If  this  form  of  action  be  allowed^  how  is  the  de- 
it  to  plead  the  Statute  of  Limitations,  3  &  4  WilL  4, 
There  is  nothing  on  this  record  that  would  fit  a 
f  the  Statute  of  Limitations  on  the  specialty.  The 
sken  by  Cresswell,  J.,  in  Edwards  v.  Bates^  of  AUy 
Hih,  and  the  other  similar  cases,  gets  rid  of  these 
Ities.  With  respect  to  Doe  d.  Bancks  v.  Booths  the 
idicial  doctrine  of  Lord  Eldon  in  that  case  was 
d  to  by  the  Court  on  the  former  argument  of  this 
od  qualified  in  terms.  It  was  the  dictum  of  an  equity 
applying  equitable  principles  to  a  common  law  action. 

plaintiff  has  any  right,  he  ought  to  have  declared 
ly,  as  in  Cane  v.  Chapman  (a),  setting  forth  the 
Me  obligation,  and  shewing  how  the  duty  to  pay 
mey  to  him  arose.  For  no  such  duty  is  created  by 
tote  alone :  the  only  duty  arising  out  of  it  is  to  pay 
edalty  creditors,  according  to  the  specialties.  The 
3  pay  to  any  particular  creditor  must  be  compounded 

statutory  obligation  and  the  specialty  contract.  It 
le  contended  on  the  other  side,  that  money  had  and 
d  would  lie  against  the  trustees  by  an  attorney  for 
[,  or  by  a  person  who  had  done  repairs  to  the  roads, 
duntiff  must  say  that  every  person  who  may  be 
W  under  any  of  the  contingencies  mentioned  in  the 
lection,  may  maintain  money  had  and  received,  on 
ig  the  state  of  facts. 

th  respect  to  the  accounts,  they  carry  the  case  no 
r;  they  admit  no  more  than  that  the  trustees  have 
r  in  their  hands  applicable  to  the  payment  of  the 
Ity  debts  generally. 

yihieSf  in  reply. — The  principle  of  law  upon  which 

(a)  5  Ad.  &  E.  647. 
HH  2 


i'arliament  to  be  first  satielicd.  That  being  so, 
has  arisen  to  pay  the  interest  to  all  and  each  of  iJie 
It  is  stud  the  parties  ivho  have  done  repairs  to 
may  equally  sue,  if  tiie  plaintiff  onn ;  but  that  is  i 
they  ore  not  persons  ascertained  and  contemplatedl 
as  creditors  to  be  paid.  It  is  a  mere  authority  to  tfa 
toc:ipGnd  money  on  the  roads,  before  payment  of  ti 
pal  money  to  the  mortgagees. 

Cur.  ad 

TIic  judgment  of  the  Court  was  now  ddirercd 

BoLFE,  B. — This  was  an  action  brought  to  reoo 
of  £430,  being  forty-tlirce  years*  arrears  of  inter 
per  cent  on  a  sum  of  £200,  lent  by  the  plaintiffi 
prior  to  January,  1802,  to  the  trustees  of  the 
Turnpike  Road,  and  secured  by  a  mortgage  of 
The  facts  are  the  same  as  those  which  occoi 
case  in  this  Court  between  the  same  parties,  a 
is  reported  in  the  13th  volume  of  Meeson  ft 
page  267.  That  action,  which  was  commence 
27th  June,  1842,  was  an  action  of  debt  for  m 
and  received  by  the  defendants,  as  tnisteea  of  tb 
question.  It  was  proved  at  the  trial  of  that  canae 
trustees  had  constantly  been  in  the  receipt  of  tl 
question ;  but  we  were  of  opinion  that  the  moa 
ceivcd  by  tbcm  was  not  money  had  and  rec^Ti 
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there  was  no  l^al  obligation  on  them  to  apply  that  surplus  1847. 
inpajment  of  the  interest.  We  were,  therefore,  of  opinion 
that)  though  the  plaintiff,  as  personal  representative  of  one 
of  the  mortgagees,  might  have  a  right  to  call  on  the  trustees 
to  account  in  a  court  of  equity,  yet  he  had  no  right,  in  a 
court  of  law,  to  treat  the  money  received  by  the  trustees 
for  tolls  as  money  had  and  received  to  his  use ;  and  for  that 
icaaoD,  and  without  going  into  any  other  question,  the  de- 
fendants had  judgment  in  that  action. 

Hie  present  action  was  commenced  in  the  month  of 
February,  1845.     It  is  an  action  of  debt,  brought  by  the 
plamtiff,  as  personal  representative  of  James  Kinnersley, 
•gainst  the  defendant,  as  clerk  of  the  turnpike  trustees,  for 
money  had  and  received  to  the  use  of  the  plaintiff;  and  the 
particulars  of  demand  state  the  action  to  be  brought  to 
recover  forty-three  years  of  arrears  of  interest,  at  £5  per 
cent  from  the  1st  of  January,  1802,  on  a  sum  of  £200,  lent 
bjKmiersley  to  the  trustees.   The  defendant  pleaded,  first, 
that  he  never  was  indebted,  and  secondly,  the  Statute  of 
limitations.     The  plaintiff  sought  to  distinguish  this  case 
from  the  former,  principally  by  reason  of  an  act  of  Parlia- 
ment, 5  &  6  Vict,  c  xxvii,  intituled,  "  An  act  for  repairing 
od maintaining  several  roads  leadingfrom  the  townof  King- 
t(m,  and  other  roads  branching  therefrom,  in  the  county  of 
Hereford,"  which  received  the  royal  assent  on  the  18  th 
Jnne,  1842,  a  few  days  before  the  commencement  of  the 
fermer  action,  but  which  was  not  relied  on  or  cited  in  the 
ugoment  of  that  case,  nor  indeed  were  the  provisions 
ifplicable  to  the  then  state  of  circumstances.     It  begins  by 
repealing  the  former  acts,  and  appoints  new  trustees,  and 
ittkkes  new  provisions  for  the  levying  of  tolls,  and  the  repair 
<^ the  roads;  and  then,  in  section  19,  enacts,  that  all  monies 
^^hidi  shall  be  received  by  the  trustees,  by  virtue  of  that 
^  shall  be  applied  as  follows :  i.  e.,  1st,  in  discharging  the 
^tpenses  of  obtaining  the  act ;  2ndly,  in  paying  and  dis- 
^iwging  any  interest  which  may  from  time  to  time  be  owing 
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1847.  in  reepeot  of  any  money  which  may  have  been  borrowed  on 
the  credit  of  the  tolls  aathorised  to  be  taken  by  the  fixmer 
acts;  3rdly,  in  paying  the  expenses  of  keejung  the  roads  in 
repair ;  4thly5  in  paying  the  interest  of  money  thereafter  to 
be  borrowed  on  credit  of  the  tolls ;  dthljy  in  discharging  the 
principal  sums  borrowed  under  the  former  acts ;  and  lastly, 
in  discharging  the  principal  sums  thereafter  to  be  bixrrowed. 

At  the  trial  of  the  second  case,  at  the  Hereford  Spring 
Assizes  of  1845^  the  plaintiff  proved  the  same  facts  as  had 
been  proved  in  the  former  case,  and  he  also  proved  the  ac- 
counts of  the  trustees  for  the  years  1842,  1843,  and  1844, 
signed  by  the  chairman,  and  by  the  defendant  as  cleric,  set- 
ting forth  the  receipts  and  expenditure  for  those  yean,  and 
shewing  that  the  amount  of  tolls  received  by  the  trustees 
was  more  than  sufficient  to  satisfy  all  arrears  of  intereat  due 
to  the  several  mortgagees,  afier  satisfying  the  law  expenses, 
which  expenses,  including  the  expense  of  obtaining  the  act» 
were  proved  to  have  been  pidd. 

The  phdntiff  contended,  that,  as  all  the  costs  of  obtainiog 
the  act  were  proved  to  have  been  paid,  the  trustees  were,  bj 
the  express  terms  of  the  act^  bound  to  pay  over  the  mooej 
in  their  hands,  in  the  first  pkoe,  in  discharging  the  interest 
due  to  the  plaintiff  and  the  other  creditors  under  the  fonner 
acts ;  and  consequently,  that,  as  the  trustees  had  certainly 
received  more  than  sufficient  to  discharge  those  arrears,  the 
sums  so  received  were  to  be  treated  as  money  had  and 
received  by  them  to  the  use  of  the  plaintiff  and  the  other 
creditors  entitled  to  the  interest.  It  is  quite  clear  that,  so 
long  as  no  other  relation  subsists  between  two  parties  except 
that  of  trustee  and  cestui  que  trust,  no  action  can  be  main- 
tained by  the  latter  against  the  former  for  any  money  in 
his  hands.  The  trustee  is,  in  such  a  case,  the  only  person 
entitled  at  law  to  the  money,  and  the  remedy  of  the  oestoi 
que  trust  is  exclusively  in  a  court  of  equity.  When, 
indeed,  there  is  no  trust  to  execute,  except  that  of  payioS 
over  money  to  the  cestui  que  trust,  the  trustee,  by  hia  con* 
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doct,  as  for  instance,  by  admission  that  he  has  money  to  be 
paid  over,  or  by  settling  aocomits  on  that  footing,  may,  and 
oftm  does,  make  himself  liable  to  an  action  at  law  at  the 
nit  of  the  cestui  que  trust,  for  money  had  and  received,  or 
for  money  due  on  account  stated  Such  was  the  case  of 
Boper  V.  Holland  (a),  and  there  are  many  others  to  the 
■me  effect.  But  so  long  as  there  is  no  liability  except  as 
tmstee,  the  cestui  que  trust  has  no  legal  remedy.  A 
ooDtmry  doctrine  might  often  deprive  the  trustee  of  many 
grounds  of  defence  which  would  be  available  to  him  in 
eqioity;  equitable  set-off,  for  instance,  or  other  equitable 
ohims  against  the  cestui  que  trust,  which  in  good  conscience 
oi^ht  to  be  available  to  him,  and  would  be  so  in  a  court  of 
equity,  but  which  would  afford  no  legal  defence. 

We  acted  on  this  principle  in  the  recent  case  of  Bartlett 
▼.  Dimond  (6),  and  we  see  no  reason  to  doubt  the  soundness 
of  that  dedsion.  The  question,  therefore,  is,  first,  in  what 
ebncter  did  the  trustees  receive  the  tolls,  whether  as 
trustees  or  as  agents  for  the  creditors ;  and  if  as  trustees, 
then,  secondly,  have  they  done  anything  which  can  give 
tbdr  cestui  que  trust  legal  right  against  them?  Now, 
on  looking  to  the  act,  it  appears  quite  clear  that  all  the  tolls 
were  received  by  these  trustees,  in  their  character  of  trus- 
tees, and  in  that  character  only.  The  19th  section,  which 
Erects  the  application  of  the  tolls,  describes  the  persons 
Irving  them  as  trustees.  It  then  proceeds  to  point  out 
die  mode  in  which  the  money  coming  to  the  hands  of  the 
tnutees  is  to  be  applied ;  i.  e.,  1st,  in  defraying  the  expenses 
of  the  act,  and  incident  thereto ;  2ndly,  in  keeping  down 

^mterest  of  the  old  debt;  and  Srdly,  in  keeping  the  roads 

• 

iii  repair.  Now  the  money  coming  to  their  hands,  appli- 
^le  to  the  third  purpose,  must  clearly  come  to  them  merely 
^  trustees.  It  would  be  absurd  to  argue  that  any  person 
^I^yed  in  the  repair  of  the  roads  could  have  a  legal 

(a)  3  Ad.  &  Ell.  99.  (5)  14  M.  &  W.  49. 
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remedy,  not  against  the  persons  employing  him,  i 
of  his  employment,  but  under  the  statute  against  the 
as  persons  who  had  received  the  tolls.  And  if  il 
coming  to  the  hands  of  the  trustees,  applicable 
the  purposes  pointed  out  by  the  act,  (namely,  the 
the  roads),  must  necessarily  be  money  in  their  Iuum 
as  trustees,  and  subject  to  no  legal  daim  agunsi 
also  must  the  money  applicable  to  all  the  other  pi 
the  act.  For  there  is  obviously  no  intention  in  1 
make  any  distinction  in  the  different  portions  of  tl 
to  the  character  in  which  the  trustees  are  to  hold  i 
they  are  mere  trustees  (as  they  certainly  are)  of  p 
tolls,  they  are  mere  trustees  of  the  whole. 

This  case  is  distinguishable  from  the  two  cases 
y.  Warwick  Gas  Camp€my(a),Bnd  Garden  t.  Gene, 
tery  Company  (b\  where,  under  the  acts  of  Parli 
which  the  defendants  in  those  cases  were  inc( 
the  Court  held  that  the  solicitor  employed  in  obtt 
respective  acts  had  a  legal  daim  against  the  compai 
porated  by  the  act.  In  each  of  those  acts,  there  wh 
that  the  costs  of  obtaining  the  act  should  be  paid, 
cnce  to  all  other  claims,  out  of  the  first  money  re 
the  defendants ;  and  the  Court  of  King's  Bench  ii 
case,  and  the  Court  of  Common  Pleas  in  the  other,  c 
that  the  meaning  of  the  legislature  was  to  make  ' 
porated  companies  (as  soon  as  they  had  obtain 
debtors  to  the  solicitors  who  had  obtained  the  act,  i 
costs  which  they  had  incurred.  The  defendants  in  tl 
were  in  no  sense  trustees  of  any  money  coming  to  th 
They  were  the  persons  for  whose  proper  benefit  the 
had  obtained  the  act ;  and  the  real  meaning  of  the  1 
was,  to  treat  them,  retrospectively,  as  having  emp 
solicitors  to  procure  their  incorporation.  We  do  i 
der  those  cases  as  at  all  governing  that  now  befor 

(a)  4  B.  &  C.  9G2.  {h)  5  Bing.  N.  C.  21 


HILABY  TEBM^   10  VICT.  461 

on  the  general  ground^  therefore^  to  which  we  have  already  1847. 
adyerted,  namely^  that  no  action  for  money  had  and  receiv- 
ed is  maintainable  where  there  is  no  relation  between  two 
parties  except  that  of  trustee  and  cestui  que  trust,  we 
•re  of  opinion  that  this  act  of  Parliament  does  not  warrant 
the  present  action  against  the  trustees,  for  any  part  of  the 
money  coming  to  their  hands.  It  only  remains  to  consider 
whether  the  trustees  have,  by  their  conduct,  in  any  manner 
altered  the  mere  relation  of  trustee  and  cestui  que  trust 
Bobsisting  between  them,  and  so  rendered  themselves  liable, 
m  respect  of  the  money  in  their  hands,  to  an  action  at  law 
at  the  suit  of  the  parties  entitled  to  interest  on  the  old 
debt. 

The  only  mode  in  which  it  has  been  suggested  that  they 
baye  done  so,  is  that  they  have,  by  their  chairman  and  clerk, 
agned  accounts  since  the  passing  the  last  act,  whereby  they 
baye  admitted  that  the  expenses  of  obtaining  the  act  have 
been  paid,  and  so,  by  necessary  inference,  have  admitted 
that  the  money  subsequently  received  by  them  is  money 
appUcable  to  the  payment  of  the  interest  due  to  the  credi- 
toiB  under  the  former  acts.  But  the  argument  is  founded 
on  Macy.  The  trustees  may,  by  the  accounts  in  question, 
be  taken  to  have  admitted  that  they  have  paid  certain  sums 
for  law  charges ;  and  the  jury  find  that  these  sums  include 
the  expenses  of  obtaining  the  act.  But,  in  the  first  place, 
the  jury  is  not  the  proper  tribunal  for  ascertaining  that 
point ;  and  even  if  they  were,  still,  giving  to  the  admis- 
son  its  very  utmost  force,  it  can  amount  to  no  more  than 
>n  acknowledgment  that  the  prior  trusts  have  been  satis- 
fied, and  so  that  the  trustees  have  funds  for  executing  the 
trusts  under  the  second  and  subsequent  heads  mentioned  in 
^  19.  This  does  not  alter  the  character  of  the  funds,  and 
*^  not  enough  to  give  any  legal  remedy  to  the  cestui  que 
trust. 

On  these  grounds  we  are  of  opinion  that  the  plaintiff  has 
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fiuled  to  establish  any  l^al  demand,  and  so  there  must  be 
judgment  for  the  defendant. 

It  may  be  proper  for  us  to  add,  that  the  decision  of  tlus 
case  turns  entirely  on  the  act  of  Parliament,  and  we  aie 
therefore  not  called  on  to  discuss  the  doctrine  laid  down  by 
LiOvdJEldan  in  Doe  v.  Booth,  or  to  consider  to  what  case  his 
dictum  would  apply.  Probably,  if  it  should  ever  become 
necessary  to  decide  the  point,  it  may  be  found,  that  in  oider 
to  enable  the  mortgagee  of  tolls  to  maintain  an  action  fo 
money  had  and  received  against  the  trustees,  it  will  be 
essential  to  shew  something  more  than  the  mere  relation  of 
mortgagor  and  mortgagee.  But  as  to  this  we  give  no 
opinion. 

Judgment  for  the  defendant 


Feb.  1.  Ez  parte  Lord. 

The  Court  will    JjK  AMWELL  movcd  for  a  habeas  corpus,  to  be  directed 
from  custod^y  a   to  the  govcmor  of  York  Castle,  commanding  him  to  bring 

m*?ted*Snder"'   "P  *^^  ^^^'^  ^^  Joseph  Lord,  a  bankrupt,  who  had  been 
the  6  Geo.  4,     committed  to  that  prison  by  the  warrant  of  the  Com- 

C.  ]6,  8.  36,  for  ,.  ••r*t  ni-TT         •!••/•  ^ 

not  answering     missioHcr  in  Bankruptcy  for  the  Leeds  district,  for  not 
the^saUrfaction    answering  satisfactorily  certain  questions  put  to  him  by 

ofthecommis- 

sioner,  where  they  are  of  opinion  that  the  story  contained  in  his  answers  is  not  snch  ar  to  sstii^ 

a  reasonable  person  of  its  tmth. 

The  warrant  of  commitment  of  a  bankrupt,  under  6  Geo.  4,  c.  16,  t.  36,  set  out  the  whobfl' 
the  bankrupt's  examination  re9pecting  a  sum  of  money  which  was  not  forthcoming,  and  vhkb 
the  bankrupt  alleged  to  have  been  stolen  from  him  by  house-breakers ;  it  then  prooeeded— 
*'  which  answers  are  not,  nor  are  any  qf  them,  satisfactory  to  me  the  said  commissioner:"-' 
Held  sufficient,  although  some  of  the  answers  might,  on  the  face  of  them,  be  satisfactory;  ^ 
that  the  bankrupt  was  committed  on  account,  of  answers  which,  taken  as  a  whole,  wtra  iiniit» 
factory. 

The  warrant  directed  the  committal  of  the  bankrupt  until  he  should  ftUl  aniwer  make,  &<• 
**  to  the  questions  so  put  to  him  by  me  as  aforesaid  -.—Held  good,  although  the  words  oif  ^ 
statute  are—"  until  he  shall  full  answer  make  to  their  satiafiu:tion,  to  such  queatkmi  as  Mitf  ^ 
put  to  him." 

The  warrant  was  directed  ''  to  the  messenger  of  the  said  Court,  and  to  his  assistants,  and  ^ 
the  governor  or  keeper  of  her  Majesty's  gM>l  of  the  Castle  of  York:— J^fM  fsfBdent,  wi**^ 
naming  the  messenger. 
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he  Commissioner.     The  warrant  of  oommitment  was  as 
ollows: — 

"In  the  Court  of  Bankruptcy  for  the  Leeds  District. 

'^  At  the  Town  Hall^  in  Sheffield,  in  the  county 
of  Tork,  this  7th  day  of  August,  1846. 

"Whereas  a  fiat  in  bankruptcy,  bearing  date  the  27th 
lay  of  June,  1846,  and  directed  to  her  Majesty's  Court  of 
Bukruptcy  for  the  Leeds  district,  was  duly  awarded  and 
Hoed  against  Joseph  Lord,  of  Sheffield,  in  the  county  of 
Toik,  tanner  and  leather  currier,  and  boot  and  shoe  maker, 
bier  and  chapman ;  and  the  said  Joseph  Lord  had  been 
ioly  adjudged  bankrupt  thereunder:  And  whereas  the 
lid  Joseph  Lord  did,  on  the  7th  day  of  August,  1846,  in 
bedi^ce  to  a  summons  issued  by  me,  Martin  John  West, 
ne  of  the  commissioners  of  the  said  court,  authorised  to 
ct  m  the  prosecution  of  the  s^d  fiat,  directed  to  the  said 
^oeeph  Lord,  appear  before  me,  Martin  John  West,  the 
bU  commissioner,  at  the  Town  Hall  in  Sheffield  aforesaid, 
0  be  examined  by  virtue  of  the  said  fiat-,  and  the  statutes 
Q  each  case  made  and  provided ;  and  I,  the  said  Martin 
Tohn  West,  the  said  commissioner,  in  execution  of  the 
aid  fiat,  and  the  powers  and  authorities  given  to  me  by  the 
ereral  statutes  made  and  now  in  force  concerning  bank- 
iipte,  did,  on  the  said  7th  day  of  August,  1846,  proceed  to 
^Umme  the  said  Joseph  Lord  touching  divers  matters 
^dating  to  his  trade,  dealings,  and  estate ;  and  the  said 
^00^  Lord  having  then  and  there,  in  open  court  before 
Be  the  said  commissioner,  duly  made,  signed,  and  subscribed 
^  dedaration  required  by  law  to  be  duly  made,  signed, 
Hid  subscribed  by  bankrupts  in  lieu  of  an  oath;  I,  the  said 
^onumssioner,  did  then  and  there  cause  the  several  questions 
'^Qteailer  enumerated  and  set  forth,  to  be  put  to  him  the 
^  Joseph  Lord,  before  me  the  said  commissioner,  to 
^Mch  questions  so  put  as  aforesaid,  the  said  Joseph  Lord 


£z  parte 

LOEO. 
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1847*  refiised  to  give  any  other  than  the  several  answers  immediately 
Ex  parte  following  (that  is  to  Bay) :" — [The  warrant  then  proceeded 
^^D-  to  set  forth  a  series  of  questions  to  and  answers  by  tbe 
bankrupt,  relating  to  a  sum  of  money  which  the  bankrupt 
admitted  to  have  been  in  his  possession  a  short  period  befoie 
the  bankruptcy,  but  gave  an  account  of  its  having  been  Btoleo 
by  robbers,  who  broke  into  his  house. — It  then  proceeded:] 
^^  Which  answers  of  the  said  Joseph  Lord  are  not,  nor  are  asq 
of  them,  satisfactory  to  me  the  said  commissioner:"  it  then 
directed  the  officer  to  convey  the  bankrupt  to  the  gaol  of  the 
castle  of  York,  and  the  gaoler  to  detain  him  there,  ^' until 
such  time  as  he  shall  submit  himself  to  me  the  said  com- 
missioner, or  to  any  other  commissioner  of  the  said  court, 
duly  authorised  to  act  in  the  prosecution  of  the  said  fia^ 
and  full  answer  make  to  my  or  hb  satisfaction,  to  the 
questions  so  put  to  him  by  me  a>s  aforesaid.^ 

The  warrant  was  directed  ^^  To  the  messenger  of  the  said 
court,  and  to  his  assbtants,  and  to  the  governor  or  keeper 
of  her  Majesty's  Guol  of  the  castle  of  York,  in  the  county 
of  York." 

A  similar  application  had  been  made  to  ErUy  J.,  in  the 
Bail  Court,  and  refused. 

Bramwelly  in  support  of  the  motion. — This  warrant  of 
commitment  is  defective  both  in  substance  and  in  fonn. 
First,  it  is  defective  in  substance,  for  the  commissioner  had 
no  power  to  commit  at  all  under  the  circumstances  set  forth 
in  it.  The  power  of  commitment  is  given  to  conmiissioDerB 
in  bankruptcy  by  the  stat.  6  Geo.  4,  c  16,  s.  36,  which 
enacts,  that  "  it  shall  be  lawful  for  them  to  examine  such 
bankrupt  upon  oath,  &c.  touching  all  matters  relating  either 
to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  dis- 
close any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  his 
answer  into  writing,  which  examination,  so  reduced  into 
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writiDgy  the  said  bankrupt  shall  sign  and  subscribe ;  and  if  1847. 
sndi  bankrupt  shall  refuse  to  be  sworn,  or  shall  refuse  to  ETpMte 
answer  any  questions  put  to  him  bj  the  said  commissioners  Lord. 
tooching  any  of  the  matters  aforesaid,  or  shall  not  fully 
auicer  to  the  uUitfaction  of  the  said  commissioners  any  such 
juestionsy  or  shall  refuse  to  sign  and  subscribe  his  examina- 
tim  80  reduced  into  writing  as  aforesaid  (not  having  any 
hwM  objection  allowed  by  the  said  commissioners),  it  shall 
be  lawful  for  the  said  commissioners,  by  warrant  under 
llieir  hands  and  seals,  to  commit  him  to  such  prison  as  they 
flhall  think  fit,  there  to  remain  without  bail  until  he  shall 
sobmit  himself  to  the  said  commissioners,  to  be  sworn  and 
fbU  answers  make  to  their  satisfaction  to  such  questions  as 
Aatt  be  put  to  him,  and  sign  and  subscribe  such  examina- 
tion.'' Now,  in  the  present  case,  there  is  not  on  the  face 
of  the  examination  any  equivocation  or  refusal  to  answer. 
The  bankrupt  has  answered  all  the  questions  fully.  His 
Mooimt  is,  that  thieves  broke  into  his  house  and  stole  the 
money,  with  respect  to  which  the  questions  were  put  to 
Urn.  It  may  be  that  the  story  he  has  told  is  an  impro- 
bible  one;  but  if  it  be  consistent,  and  not  so  violently 
Disposed  to  probability  as  to  shock  common  sense,  the  com- 
Duseioner,  although  he  may  have  doubts  as  to  the  truth  of 
>^  is  not  authorised  to  commit.  If  the  bankrupt  answers 
Vfyy  the  commissioner  ought  to  be  satisfied.  The  fulness 
jf  the  answer  is  the  test.  [Alderson^  B. — You  say  a  con- 
tttent  falsehood  is  to  satisfy  the  commissioner  ?]  Yes,  other- 
^the  result  may  be,  that  the  bankrupt  is  to  be  imprisoned 
mtil  he  either  commits  perjury  or  says  he  has  done  so. 
dlderson,  B. — Is  not  the  criterion  whether  a  reasonable 
Btn  would  believe  the  story  told  by  him?]  The  com- 
Buasioner  should  not  commit  in  such  a  case :  the  bankrupt 
01^  be  indicted  for  perjury,  if  in  fact  it  be  false.  An 
nnprobable  circumstance  may  no  doubt  happen  io  a  man, 
•Dd  80  he  may  lie  in  prison  all  his  life  merely  for  telling 
^  truth,  unless  he  perjures  himself  to  get  out     [Parke,  B. 
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1847.  — The  rule  of  law  is  dear;  it  is  laid  down  by  Lord 
E  iarto  Kenyan^  in  Ex  parte  Nawlan  (a),  that  the  question  m  each 
LoBD.  particular  case  to  be  decided  is^  ^'  whether  the  answer  given 
by  the  bankrupt  be  or  be  not  sufficient  to  satisfy  the  mind 
of  any  reasonable  person."  In  the  same  case  Ashhurst,  J., 
says,  "  It  would  be  a  ridiculous  ceremony  for  the  oommk- 
sioncrs  to  go  through,  in  examining  a  bankrupt,  if  tky 
were  bound  to  give  credit  to  his  account,  however  im* 
probable  or  absurd  it  might  be,  merely  because  he  has  the 
efirontery  to  swear  to  it.  In  these  cases  they  are  to  ex- 
ercise their  judgment  upon  the  whole."  We  are  to  do  the 
same.  If  we  think  the  commissioner  exercised  a  eonnd 
discretion  in  disbelieving  the  bankrupt's  story,  we  ou^t 
to  leave  him  where  he  is.]  If  such  be  the  constraction 
of  tlie  act  of  Parliament,  great  hardship  may  be  imposed 
upon  the  bankrupt.  He  is  only  to  remain  in  prison  until 
he  answers  the  questions  fully.  [Parke,  B. — If  you  are 
right,  he  has  onlj  to  answer  the  first  question  with  t 
downright  falsehood.  Alderson,  B. — He  must  satisfy  some 
reasonable  person  that  his  story  is  probable.  That  is  no 
very  great  hardship.]  Every  man  who  has  the  misfortune 
to  have  an  improbable  thing  happen  to  him  may  then  be 
imprisoned  for  an  indefinite  time,  merely  for  telling  the 
truth.  [Pollock,  C.  B. — That  is  an  observation  which  ap- 
plies to  the  policy  of  the  act  of  Parliament,  and  ought  to 
be  addressed  to  the  legislature.  The  bankrupt  acts  have 
always  received  the  copstruction  stated  by  my  brother 
Parke,  and  though  occasional  hardships  may  have  arieea 
from  it,  it  has  generally  done  substantial  justice.  For  my 
own  part,  I  am  entirely  dissatisfied  with  the  story  told  by 
the  bankrupt,  and  believe  that  the  robbery  he  speaks  of 
was  altogether  fictitious.] 

There  are  also  several  defects  of  form  in  this  warrant. 
First,   after  setting  out  a  long  series  of  questiona  and 

(a)  6  T.  R.  118. 
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Dswere,  It  adjudicates  that  the'  answers  are  not,  ''  nor  are        1847. 
vyofthem^  satisfactory  to  the  commissioner.     Now  many       E]Parte 
f  them  certainly  are  ob^dously  satisfactory,  and  therefore        Lord. 
le  commissioner  ought  to  have  specified  those  which  were 
ot  8o:  Jh  reHadland{a).   Some  of  the  answers,  moreover, 
ere  recalled  by  the  bankrupt  towards  the  close  of  the  ex- 
Dinafion ;  he  was  surely,  therefore,  improperly  committed 
I  them.     [PoHocky  C.  B. — It  would  not  be  sufficient  to  say 
lat  some  of  the  answers  were  unsatisfactory,  because  they 
igfat  be  cleared  up  by  others.     The  answers  are  unsatis- 
ctovy  upon  the  whole,  as  answers  to  the  inquiry  respecting 
e  money  allied  to  have  been  stolen.     Parke,  B. — ^We 
Qst  take  the  examination  as  a  whole,  it  being  all  directed 
one  object,  namely,  to  obtain  some  account  of  a  large  sum 

*  money,  supposed  to  be  in  the  bankrupt's  possession.] 
90ondly,  the  warrant  is  not  in  accordance  with  the  statute, 
ismuch  as  it  directs  the  bankrupt  to  be  committed  until 
\  shall  submit  himself  to  the  conunissioner,  and  answer  sa- 
ifiictorily  ^^the  questions  so  put  to  him  as  aforesaid:** 
bereas,  what  the  statute  empowers  the  conunissioner  to  do 

to  commit  the  bankrupt  until  he  shall  make  full  answer 

•  his  satisfaction  **  to  such  questions  as  shall  be  put  to  him." 
'ere  ^e  bankrupt  is  committed  until  he  answer  questions 
hich  may  never  be  put  to  him  again.  [^Pollock,  C.  B. — 
he  form  of  this  warrant  is  the  one  usually  adopted ;  it  is 
le  form  which  was  used  in  Bex  v.  Perrot  (Z>),  where  the 
vnmt  was  good.]  So  it  was  also  in  Ex  parte  Dauncey  (c) ; 
ttt  in  neither  of  those  cases  was  this  objection  taken.  The 
rvrant  should  be  in  the  form  adopted  in  Millers  case  (c?), 
Erecting  the  bankrupt  to  be  committed  until  he  answer 
Atigfactorily  "  all  such  questions  as  shall  be  put  to  him." 

Thirdly,  the  name  of  the  messenger,  to  whom  the  war- 


W  1  Dowl.  P.  C,  N.  S.,  835.        (c)  12  M.  &  W.  271. 

*)  2Buir.  1122.  {d)  3  Wils.  420 ;  2  W.  Bla.  081. 
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1847*        rant  is  directed^  is  not  stated.     The  warrant  ought  to  state 
Ex  parte      ^^®  nsaoe  of  the  party  who  is  to  execute  it. 

Lord. 

Pollock^  C.  B. — ^I  think  no  rule  ought  to  be  grantei 
I  observe  that  in  3IiUer*s  case  one  objection  taken  was  that 
the  warrant  concluded  as  it  did,  and  that  it  did  not  fdbw 
the  form  adopted  in  Rex  v.  Perroty  which  the  warrant  nof 
before  us  docs.  The  Court  discharged  the  bankrupt  on 
other  objections,  remarking  that  the  conclusion  of  the  wv- 
rant  appeared  to  be  wrong,  but  that  they  would  give  no 
opinion  on  that  point,  further  than  that  in  Rex  v.  Pemt  the 
conclusion  was  right.  This  objection  is  altogether  of  « 
grammatical  nature ;  and  as  there  is  a  dedsion  upon  the 
point,  I  think  we  ought  to  be  bound  by  it.  There  is 
nothing  in  the  other  objections. 

Parke,  B. — This  section  of  the  statute  is  certainly  not 
very  cleurly  expressed;  for  it  says,  that  if  the  banknipt 
shall  not  answer  satisfactorily  any  question  put  to  him,  the 
commissioners  may  commit  him  to  prison  until  he  make 
answer  to  their  satisfaction  to  such  questions  as  shaU  he  pot 
to  him.  The  meaning,  however,  must  be  taken  to  be,  thtt 
he  is  to  be  committed  until  he  answers  the  questions  ahead; 
put ;  that  it  refers  to  the  bygone  questions,  and  not  to 
fresh  questions  to  be  afterwards  put.  The  words  "shall 
be  put"  refer  to  questions  that  shall  be  put  after  the  passing 
of  the  act.  It  must  be  recollected  that  this  is  not  a  new 
enactment,  but  is  copied  from  former  statutes ;  and  we 
ought,  therefore,  to  adopt  the  construction  which  has  be^ 
already  put  upon  the  same  words  in  those  statutes,  in  the 
cases  referred  to  by  my  Lord.  Tliis  warrant  agrees  9^^ 
its  conclusion,  with  those  given  in  the  books  of  fonns. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


i 
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COBBETT  V.  OlDFIELD.  jjt^^  |^ 

A  RULE  had  been  obtained^  calling  upon  the  defendant  An  afficUTit 
to  shew  cause  why  an  attachment  should  not  issue  against  ^bich  dMsnot 
kim  for  contempt  of  this  Court.   The  affidavit  on  which  the  ^^^^. 
rale  was  obtained  commenced  thus: — "  Affidavit  of  Wil-  tioMofaUtha 

V      rt  •  •  deponents. 

ijam  Cobbetty  a  prisoner  in  the  Queen's  Prison,  the  above-  Where  a  rule 

wuned  plaintiff,  and  Alfred  Sims,  of  No.  3,  Marlborough  ^^^^  ^n^n 

Head  Court,   Holland  Street,    Blackfriars  Road,   in  the  ^^^^f 'J£di 

pwish  of  Christ  Church,  in  the  county  of  Surrey."     The  i«  defective  in 

JMatg  were  in  the  following  form : —  the  names  of 

the  retpective 

"Sworn  at  the  Queen's  Prison,  in  the  county  of  Surrey,  g^°*J„u. 
the  23rd  day  of  January,  1847,  before  mc,  J.  C.  Evison,  a  »»*  ^'^  "»i" 

"^  of  thia  Court, 

commissioner  &c. — William  Cobbett."  Mich.,  37 

Geo.  3,  and 

**  Sworn  in  Court,  at  Westminster  Hall,  the  23rd  day  of  J^^^^^rt^u ' 
Jimiary,  1847,  before  me,  T.  J.  Pratt — Alfred  Sims."      diwharge  the 

G.  T.  White  shewed  cause,  and  objected  that  the  affidavit 
was  informal.  First,  the  addition  of  the  deponent  Sims  is 
iwt  given.  The  addition  to  every  deponent's  name  is  ex- 
pwafily  required  by  the  general  rule  of  Hilary  Term,  2 
Wfll.  4,  art  5.  And  where,  in  a  joint  affidavit,  there  is 
>&  objection  to  the  description  of  one  of  the  deponents,  the 
Court  will  not  enter  upon  an  inquiry  whether  the  state- 
inents  of  his  co-deponent  are  sufficient  to  sustain  the  appli- 
cation: Rex  V.  Justices  of  Carnarvonshire  {a), — He  cited 
•Iso  Lawson  v.  Case  (J),  and  Regina  v.  Reeve  (c). 

Secondly,  the  jurat  is  defective,  in  not  containing  the 
^*>ne8  of  the  respective  deponents  sworn,  pursuant  to  the 
n»le8  of  this  Court,  of  Michaelmas  Term  37  Geo.  3,  and 
Trinity  1  Geo.  4 ;  and  for  tliis  defect  the  rule  mast  be  dis- 

(a)  5  Nev.  &  M.  364.  {h)  1  C.  &  M.  481. 

(c)  4  Q.  B.  211. 

Vol.  xvl  II  M.  w. 


COBBKTT 

V. 

Oldfiblo. 
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1847*         charged  with  costs:    Frost  v.  Hayward{a)y  £lackw^ll\, 
Allen  {b). 

Pashley^  contrd* — TbU  is  quite  a  different  case  from 
Frost  v.  Haytoard,  where  a  gross  blunder  had  been  oonb 
mitted,  the  affidavit  haying  been  sworn  before  a  person  who 
had  manifestly  no  jurisdiction.  This  is  a  mere  informality, 
of  the  most  trivial  land. 

Pollock,  C.  B. — I  think  we  are  bound  by  the  authoiir 
ties  to  discharge  this  rule  with  costs ;  and  I  do  not  tibinkil 
is  at  all  unreasonable.  If  a  motion  is  made  on  defective 
affidavits,  why  should  tlie  opposite  party  be  put  to  the  a- 
pense  of  opposing  the  application,  when,  upon  the  objectioD 
being  taken,  it  appears  that  the  affidavits  ought  not  to  have 
been  read  ? 

Aldebsok,  B. — We  are  bound  by  the  case  of  Blaciwd 
v.  Allen  to  discharge  this  rule  with  costs. 

The  other  Barons  concurred. 

Kule  discharged,  with  costs. 

(a)  10  M.  &  W.  07.^  (h)  7  M.  &  W.  140. 


1847. 

Ashley  and  Others  v.  Pratt  im<J  Others.  Feb.  l. 

[IS  was  an  action  of  assumpsit  upon  a  policy  of  in-  insurance  on 
Qce  for  £1000,  upon  the  ship  «  Mars."   The  declaration  JJ^JP;  lw^IT^ooI 
d  a  total  loss  by  perils  of  the  seas  during  the  voyage  to  ports  and 

places  in  China 

red;  it  also  contwied  counts  for  money  had  and  re-  and  Manilla, 
}df  and  upon  an  account  stated.  The  defendants  pleaded,  fng^thrship's^* 
non  assumpserunt ;    secondly,  to  the  count  on  the  stay  there  for 

^  ,  any  purposes, 

J,  a  denial  of  the  loss  stated ;   thirdly,  to  the  same  and  from 

if>  that  the  loss  stated  occurred  during  a  deviation  by  port  or  ports  of 

jonsent  and  direction  of  the  plaintiffs.     The  plaintiffs  ^*^^f  f^^^f  " 

id  issue  upon  the  first  two  pleas,  and  replied  de  injuria  United  King- 

,  ...  dom,  with  li- 

te last,  on  which  also  issue  was  joined.     It  was  agreed  berty  to  call 

reen  the  parties,  and  an  order  made  accordingly,  dated  ^any  ports^r 
1 1th  day  of  April,  1843,  by  the  late  Lord  Abinffer,  C.B.,  ll^^f^'^f^^^ 
the  facts  should  be  stated  for  the  opinion  of  the  Court  the  Cape  of 
16  following  special  case,  which  was  afterwards  turned  The  ship  sailed 
a  special  verdict.  ^rct^iT^^I 

he  plaintiffs,  Messrs.  Ashley  Brothers,  of  Liverpool,  J**  China,  hav- 

.  ^^S  ^^  board  a 

-brokers,  and  Mr.  John  Worrall,  of  Liverpool,  mer-  cargo  for  that 
i^  (being  owners,  duly  registered,  of  the  ship  Mars,  JJ|][a  ^from*" 
jiverpool,  Gardner,    master),  by  Messrs.  Wise,  Far-  ^eeJedto^M^' 
ge,  &  Co.,  their  brokers,  effected  a  policy  of  insurance,  njiia,  and  there 
d  27th  day  of  May,  1839,  with  the  General  Maritime  remainder  of 
irance  Company,  London,  which  was  duly  subscribed  by  ^o^^^At 
defendants,  beinir  three  of  the  directors  of  such  com-  Manilla,  the 

°  ^  captain  took  on 

r,  for  £1000,  upon  such  ship,  '^lost  or  not  lost,  at  and  board,  on 
I  Liverpool  to  ports  and  places  in  China  ajid  Manilla^  chests  of  opium 
»•  anyy  during  the  ship's  stay  there  for  any  purposes,  ano^e"^port 
from  tlience  to  her  port  or  ports  of  calling  and  discharge  in  China  (not 

being  thereby  a 
part  laden),  and  sailed  for  Tongkoo,  there  to  seek  a  freight  for  the  United  Kingdom, 
n  her  Toyage  thither  was  lost  by  perils  of  the  seas.  Tongkoo  is  quite  out  of  the  direct 
B  from  Manilla  to  the  United  Kingdom  : — 

U,  that  the  words  *'  from  thence,"  in  the  policy,  meant  not  "  from  Manilla  **  only,  but 
Q  ports  or  places  in  China  and  ManiUa,  all  or  any ;  '*  and  that  the  sailing  from  Manilla  to 
koo,  for  the  purpose  of  seeking  a  homeward  cargo,  was  not  a  deviation. 

ii2 
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1847.  in  the  United  I^ngdom,  with  liberty  to  call  and  stay  at  all 
or  any  ports  or  places  on  either  side  of  and  at  the  Cape  of 
Good  Hope.**  The  Mars  sailed  on  the  5th  of  July,  1839, 
direct  from  Liverpool  to  the  port  of  Lintin,  in  China,  hav- 
ing on  board  a  cargo  on  account  of  Messrs.  TVise,  Holiday, 
&  Co.,  for  Lintin  aforesaid  and  Manilla,  and  some  goods 
for  the  same  places  on  the  owners'  account.  The  master  of 
the  Mars  was  instructed,  after  dischar^ng  such  outwaid 
cargo,  to  seek,  for  owners'  account,  for  a  return  cargo  for 
the  United  Kingdom.  The  Mars  arrived  on  the  coast  of 
China,  and  on  her  arrival,  on  account  of  the  disturbanoeB 
there  existing  between  the  British  and  Chinese,  was  imme- 
diately ordered,  with  all  other  British  merchant  vessels,  by 
her  Majesty's  ship  Volage,  to  go  to  Tongkoo,  which  is  only 
a  few  miles  from  and  in  sight  of  Lintin,  and  in  lat.  22^  25' 
North,  long.  113°  40'  East  She  arrived  at  Tongkoo  on  the 
23rd  of  November,  1839,  and  there  discharged  part  of  her 
cargo.  The  Mars  proceeded  from  Tongkoo  on  the  9th  of 
December,  1839,  to  Manilla,  and  arrived  there  on  the  16di 
of  December,  1839,  and  there  discharged  the  remaindered 
her  outward  cargo,  with  the  exception  of  a  trifling  part 
belonging  to  the  owners.  Manilla  is  in  lat.  14°  35'  North, 
and  long  121°  East.  The  captain,  finding  freights  low  at 
Manilla,  took  on  board  there,  on  freight^  230  chests  of  opium 
for  Tongkoo,  and  sailed  from  Manilla,  with  the  intention  d 
going  back  to  Tongkoo,  and  there  seeking  a  freight  direct 
back  to  the  United  Kingdom ;  and  while  so  saiUng  from 
Manilla  towards  and  in  the  direction  of  Tongkoo,  and  hav- 
ing got  to  kt  21^  North,  long.  117^  East,  by  the  Pratas 
shoal,  the  ship  Mars  was,  by  the  perils  of  the  seas,  wrecked 
and  totally  lost,  on  the  13th  of  January,  1840. 

When  the  Mars  sailed  from  Manilla,  with  the  230  chesta 
of  opium  on  board,  she  was  not  a  tenth  part  laden.  Manilh 
is  only  seven  or  eight  days'  sail  from  Tongkoo,  in  favoiff- 
able  weather.  Lintin  and  Tongkoo  are  both  places  in 
China,  wliicli  lie  in  the  course  of  a  voyjige  from  Liverpool 
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to  China  and  Manilla.  The  regular  and  usual  course  of  a  1847. 
voyage  from  Manilla  to  the  United  Kingdom  is  S.  S. TV., 
for  the  purpose  of  passing  through  the  Straits  of  Sunda,  and 
thence  round  the  Cape  of  Good  Hope ;  and  in  the  course 
of  sach  voyage  the  ship  Tvould  not  have  gone  to  the  north- 
ward of  Manilla,  The  regular  and  usual  course  of  a  voyage 
from  Manilla  to  Tongkoo,  and  that  pursued  by  the  Mars  on 
the  present  occasion,  is  north-westerly ;  and  the  point  at 
which  she  had  arrived  at  the  time  of  the  accident  is  altoge- 
ther out  of  the  regular  and  usual  course  of  a  voyage  from 
Manilla  to  the  United  Kingdom,  though  in  the  regular  and 
fireet  course  of  a  voyage  from  Manilla  to  Tongkoo.  One 
londred  and  ten  to  one  hundred  and  twenty  days  is  about 
iie  average  duration  of  a  voyage  firom  the  United  Kingdom  to 
^aor  Manilla,  and  also  of  a  voyage  from  China  or  Manilla 
0  the  United  Kingdom.  The  north-east  monsoon  is  not  so 
imwrable  to  a  passage  from  Manilla  to  Tongkoo  as  the 
oath-west  monsoon.  The  monsoon  always  blows  from  the 
lorth-east  in  December  and  January,  and  with  the  greatest 
trength.  In  the  months  of  December,  January,  and 
?d)niary,  the  voyage  from  Manilla  to  Tongkoo  can  be 
Q»de  during  the  north-east  monsoon  without  any  extraor- 
linaiy  danger,  but  a  vessel  must  sail  a  longer  distance  in 
naldog  a  voyage  from  Manilla  to  Tongkoo  during  the  north- 
Mi  than  the  south-west  monsoon. 

The  due  subscription  of  the  policy  by  the  defendants,  as 
Sectors  of  the  General  Maritime  Insurance  Company, 
tendon,  is  admitted,  as  also  the  sufficiency  of  the  capital 
fetock  and  funds  of  the  company,  and  of  the  shares  of  the 
ddendants  therein,  to  pay  and  satisfy  the  plaintiffs  the 
■mount  insured;  and  the  agency  of  Wise,  Farbridge,  &  Com- 
I>ny9  as  alleged  in  the  declaration,  and  the  plaintiffs'  interest 
^  the  subject  matter  of  insurance  to  the  amount  of  all  the 
'i^oney  by  them  insured  thereon,  are  also  admitted. 

It  is  agreed  that  the  pleadings  and  policy  annexed  may 
**  referred  to  by  either  party  as  part  of  tliis  case,  and  that 


a  Hpecial  Tcrdiot,  and  to  bring  a  writ  of  error  t 
eiioh  epeciid  verdict  to  be  settled  by  a  judge  of  tl 
and  all  inferences  of  &ct  wMoh  this  Court  mi^  i 
the  hearing  of  tbe  epedal  oaee  are  to  be  stated  i 
the  spedal  verdict. 

The  qaefl^on  for  ilie  opituon  of  thie  Conrt  u 
the  plaintiifa  are  or  are  not  ebtitled,  under  the  circv 
to  recover  in  this  action  an;  and  what  tUnonnI 
Court  shall  be  of  opinioti  that  the  pldniifis  are  ■ 
then  judgment  is  to  be  entered  for  the  plaiatiffB  1 
sion,  for  such  amount  as  the  Court  shall  thinV 
plointifi^  are  entitled  to  retjover ;  but  if  the  Com 
of  opinion  that  the  pItuntiSa  ore  not  entitled  t 
anything,  then  a  judgment  of  nolle  prosequi  shall  b 
unless  in  either  case  the  Court  shall  think  fit  tha 
shall  be  turned  into  a  special  verdict^  in  which  i 
meat  shall  be  entered  upon  such  special  verdict, 
to  the  directions  of  thjs  Court 

The  case  was  argued  in  Easter  Term,  1 846,  ( Ap 

Martin  for  the  pluntiffis. — The  sailing  from  I 
Tongkoo,  under  the  circumstances  stated  in  the 
not  a  deviation  whereby  the  policy  was  avoided 
ship,  having  discharged  her  outward  cargo  at  Ma 
token  no  other  goods  at  all  on  board  at  that  port)  i 
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id  places  in  China  and  Mamtta^  all  or  any^  during  the 
tip's  stay  there  for  any  purposes,  and  from  thence  to  her 
irt  or  ports  of  calling  and  discharge  in  the  United  King- 
iai|  with  liberty  to  call  and  stay  at  all  or  any  ports  or 
aoes  on  either  side  of  and  at  the  Cape  of  Good  Hope. 
%rt«5  B. — ^The  other  side  will  contend  that  the  words 
from  thence**  mean  from  Manilla,  and  therefore  that  she 
id  no  right  to  return  from  Manilla  to  China.]  According 
the  grammatical  construction,  ''from  thence"  imports 
(ran  all  or  any  ports  and  places  in  China  and  Manilla.'' 
•  was  clearly  intended  that  the  ship  should  bring  a  home- 
ud  freight  from  Manilla  or  China.  Such  being  the  reason- 
lie  construction  of  the  policy  itself,  is  there  any  case  wherein 
oontrary  interpretation  has  been  put  upon  such  words? 
he  only  case  which  can  at  all  be  relied  on  for  that  purpose 
r  tiie  defendants  is  the  case  of  Beatson  v.  Haworth  (a).  That 
M  an  insurance  on  ship  ''at  and  from  Fisherow  to  Gotten- 
Dg,  and  book  fo  Leiih  and  Cockenzie.^^  It  appeared  that  the 
op  in  the  homeward  voyage  went^r^f  to  Cockenzie, 
Ueh  lay  nearer  to  Gt)ttenburg  than  Leith,  and  was 
nnded  in  the  harbour  of  Cockenzic.     This  was  holdcn 

• 

I  be  a  deviation,  on  the  ground  that,  in  the  absence  of 
nne  usage  or  special  facts  to  vary  the  general  rule,  the 
)n9truction  of  the  policy  was  that  the  assured  must  go 
>  the  places  mentioned  in  it,  in  the  order  in  which  they 
ere  named,  and  that  to  depart  from  that  course  was  a 
eviation.  But  that  case,  if  it  be  law,  is  not  applicable  to 
be  present,  because  here  the  ship  did  proceed  first  to 
Jhina,  and  then  to  Manilla.  Beatson  v.  Haworth  was  de- 
ided  ou  the  authority  of  Clason  v.  Simmond{b\  there  cited, 
rhere,  in  an  insurance  on  a  ship  at  and  from  London  to 
»r  ports  of  discharge  in  the  Streights,  as  high  as  Messina, 
tlie  stopping  of  the  vessel  at  Marseilles,  for  which  port  she 
^  a  cargo  on  her  return,  would  be  a  deviation.     That  case 

(«)  6  T.  R.  531.  (^)  Park  on  Ins.  C2G,  3rd  ed. 
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is  equally  distinguishable  from  the  present,  for  the  reason 
just  stated.  In  Mar^den  v.  Reid{a)j  the  action  was  upon  i 
policy  on  goods,  at  and  from  Liverpool  to  Palermo,  Me&- 
sina,  Naples,  and  Leghorn.  The  ship  took  in  goods  and 
was  cleared  out  from  Naples  only,  and  had  no  goods  on 
board  for  any  other  place,  Leghorn  being  known  to  be  in 
the  hands  of  the  French  soon  after  the  policy  was  effectei 
She  was  captured  by  the  French  in  the  Bay  of  Biscay,  and 
consequently  before  the  dividing  point  to  any  of  the  jJaoes 
mentioned  in  the  policy.  It  was  held  that  there  was  an 
inception  of  the  voyage  insured  against,  on  the  ground  tht 
the  voyage  insured  to  Palermo,  Messina,  and  Naples,  meant 
a  voyage  to  aU  or  any  of  the  places  named,  with  this  reserve 
only,  that  if  the  vessel  went  to  more  than  one  place,  she 
must  go  to  them  in  the  order  described  in  the  policy. 
That  case  is  an  authority  for  the  plaintiffi.  Gairdner  t. 
Senhouse(b)  is  to  tlie  same  effect.  Metcalfe  y.  Parry  (c) 
was  an  insurance  at  and  from  Antigua  to  London,  with 
liberty  to  call  at  all  or  any  of  the  West  India  v^LxoiB, 
Jamaica  included.  The  ship  called  at  St.  Kitts ;  and  it 
was  contended,  that  as  that  island  did  not  lie  between  An* 
tigua  and  London,  the  calling  there  was  a  deviation ;  biut 
Gibbs,  C.  J.,  ruled,  that  as  the  assured  had  leave  to  go  to 
Jamaica,  500  miles  out  of  course,  it  was  clear  that  the 
parties  intended  that  they  might  stop  at  any  of  the  West 
India  islands,  though  not  in  course.  In  Bragg  \.  Ander- 
son {d)  a  policy  at  and  from  Martinique  and  all  and  ereiy 
West  India  Islands  was  held  to  warrant  a  course  from 
Martinique  to  islands  not  in  the  course  of  the  homewaid 
voyage.  So  in  Lambert  v.  Liddard{e\  a  policy  at  and 
from  Pemambuco,  or  any  other  port  or  ports  on  the  coast 
of  the  Brazils,  to  London,  was  held  to  warrant  the  assured, 
if  he  could  not  get  a  cargo  at  Pemambuco,  to  go  to  anj 

(a)  3  East,  672.  {d)  4  Taunt.  220. 

{h)  3  Taunt.  16.  (c)  5  Taunt.  480;  1  Maisk. 

(c)  4  Campb.  123.  140. 
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Other  port  or  ports  on  that  coast  till  he  got  a  cargo,  not  1847. 
lestricting  him  to  those  which  lay  In  the  direct  course  be- 
tween Pemambuco  and  London.  That  case  appears  to  be 
directly  in  point.  There  the  vessel,  having  tried  for  a 
cargo  at  Pemambuco,  as  in  this  case  at  Manilla,  went  for 
i  caigo  upon  a  voyage  600  miles  to  the  southward  of  her 
direct  course  to  her  port  of  discharge;  yet  this  was  held  not 
to  be  a  deviation.  In  Hunter  v.  Leathley  (a)  the  policy  was 
effi^ted  upon  goods  in  certain  vessels  on  a  voyage  at  and 
fiom  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any, 
to  the  ship's  port  of  discharge  in  Europe,  with  leave  to 
tooch,  stay,  and  trade  at  all  or  any  ports  or  places  whatso- 
erer  and  wheresoever  in  the  East  Indies,  Persia,  or  else- 
where, beginning  the  adventure  from  the  loading  thereof 
iboard  the  said  ships  as  above.  The  ship  took  in  part  of 
her  cargo  at  Batavia,  then  went  to  Sourabaya,  another  port 
m  the  East  Indies,  not  in  the  course  of  a  voyage  from  Ba- 
tavia to  Europe,  and  took  in  other  goods,  then  returned  to 
Batavia,  whence  she  afterwards  sailed  for  Europe,  and  was 
lost  by  perils  of  the  seas.  It  was  held  by  the  Court  of 
Kbg^s  Bench,  and  that  judgment  was  confirmed  on  error 
hi  the  Exchequer  Chamber,  that  the  going  to  Sourabaya 
was  not  a  deviation,  and  that  the  goods  taken  on  board 
Acre  were  covered  by  the  policy.  So  here,  the  sailing 
back  to  China  is  within  the  terms  of  this  policy,  which  are 
equally  generaL  Besides,  it  was  a  sailing  there  for  a  ne- 
Cttaary  purpose,  in  order  to  obtain  a  cargo,  and  whereby  no 
dehijr  was  occasioned,  and  therefore  did  not  avoid  the  policy. 
Saine  v.  BelHb\  Cormack  v.  Gladstone  (c),  Laroche  v.  O*- 
^{dy  Nor  is  the  case  altered  by  the  vessel's  taking  on 
board  the  opium  at  Manilla.  It  Is  obvious  that  she  would 
lequire  some  ballast  for  the  homeward  voyage,  and  it  could 


(a)  10  B.  &  C.  858 ;  S.  C.  in  {h)  9  East,  195. 

«ror,  1  C.  &  J.  423;   7  Bing.  (c)  11  East,  347. 

^17.  Id)  12  East,  131. 


\ 
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make  no  difference  whether  she  took  in  oiniim  or  stones  for 
that  purpose:  Armet  v.  Innesia). 

fFatson,  for  the  defendants. — There  was  a  deyiation  in 
tliis  case  by  the  ship's  going  back  from  Manilla  to  CIuiul 
Wherever  the  insurance  is  upon  a  voyage  to  two  or  more 
{)laces  named  in  the  policy,  all  or  any,  the  vessel  may  go  to 
all  or  any,  but  if  she  does,  she  must  go  to  them  in  the 
order  mentioned  in  the  policy,  otherwise  it  is  a  deviatioD. 
Here  the  ship  might  go  to  China,  and  there  take  in  ahonxh 
ward  cargo ;  or  to  Manilla,  and  there  take  in  a  homewud 
cargo ;  but  she  could  not  go  to  Manilla,  and  return  to  Ciuni 
for  a  homeward  cargo.  It  is  attempted  on  the  other  ado 
to  make  out  this  to  be  a  sort  of  double  voyage,  partly  to 
China  and  partly  to  Manilla ;  but  such  are  not  the  temu  of 
the  policy ;  it  is  one  voyage,  at  and  from  Liverpool  ''  to 
IK)rts  and  places  in  China  and  Manilla,  all  or  any,"  and 
"from  thence  to  her  port  or  ports  of  calling  and  dischiu^geia 
the  United  Kingdom,"  L  e.  from  China  or  Manilla  bome^ 
word,  but  not  from  both.  The  policy  docs  not  contain  the 
words  "  backwards  and  forwards."  It  is  a  voyage  to  Chitt 
and  Manilla,  and  then  back  again  to  England.  Beatsm  r. 
Haworth  and  Clason  v.  Simmond  are  directly  in  point  for 
the  defendants,  and  have  never  been  doubted  to  be  law. 
They  arc  recognised  and  confirmed  by  the  Court  in  Marden 
v.  Reid.  In  Hogg  v.  Homer  (i),  the  ship  was  insured  at 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call 
at  any  one  port  in  Portugal  for  any  purpose  whatever.  She 
sailed  from  Lisbon  to  Faro  to  complete  her  loading,  Faro 
being  a  port  to  the  southward  of  Lisbon,  and  consequently 
lying  directly  out  of  the  course  of  the  voyage  to  England  2 
and  Lord  Kenyon  held,  that  the  liberty  given  by  the  policy 
niu:«t  be  restrained,  or  a  permission  to  call  at  some  port  io 
the  northward  of  Lisbon,  in  the  course  of  the  voyage  io 

(a)  4  Moore,  150.         {h)  1  Marsh,  lod;  2  Park  on  Ins.  G2G,  arded. 
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England^  and  therefore  that  the  sailing  to  Faro  was  a  do-  1847. 
Tiation.  That  is  a  very  strong  case  in  farour  of  the  defend- 
ants, and  never  has  been  questioned.  Ranken  v.  Reeve  {a)  is 
another  decision  precisely  to  the  same  effect.  If  the 
flhip  had  gone  first  to  Manilla^  could  she  afterwards  have 
gone  to  China?  Clearly  not ;  and  the  case  is  in  no  respect 
altered  by  her  having  gone  first  to  China,  having  proceeded 
fiom  thence  to  Manilln,  a  port  afterwards  named  in  the  po- 
licy. Suppose  it  had  been,  at  and  from  Liverpool  to  any  port 
or  places  in  China  and  the  Cape  of  Grood  Hope,  could  she 
bare  returned  from  the  Cape  to  China  ?  With  respect  to 
the  other  cases  which  have  been  cited,  Marsden  v.  Reid^ 
Lambert  v.  lAddard,  Metcalfe  v.  Parry ^  and  Bragg  v.  Ander- 
Ma,  were  none  of  them,  as  here,  the  case  of  an  insurance  on 
a  Tojrage  out  and  home.  Hunter  v.  Leathley  was  mainly 
decided  on  the  effect  of  the  words,  ^^  with  leave  to  touch, 
stay,  and  trade  at  all  and  every  ports  and  places  whatsoever 
and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere ;" 
Perria  being  entirely  out  of  the  course  from  any  of  the 
porta  or  places  previously  mentioned  to  Europe.  The  very 
ttgament  in  that  shews,  that,  but  for  such  general  words, 
the  ahip  could  only  go  to  ports  and  places  in  the  ordinary 
coarse  of  the  voyage  insured ;  but  it  was  clear  there  that 
the  Tessel  never  could  have  been  intended  to  come  directly 
home  from  Singapore  to  Europe,  and  that  the  words, 
"ports  and  places  in  the  East  Indies,  Persia,  or  elsewhere," 
occurring  in  the  place  they  did  in  tlic  policy,  "  could  not  be 
^derstood  to  designate  places  of  shipment  of  the  plaintifF^s 
goods,  but  only  places  to  which  the  ship  might  be  permitted 
to  8aB  for  some  other  purpose  (ft)."  Here  there  is  no  liberty 
to  trade-  The  constructioji  contended  for  on  the  other  side 
•DiODnta  to  this,  that  the  assured  were  entitled  to  go  back- 
^rds  and  forwards  till  they  could  find  a  homeward  cargo, 

(«)  2  Park  on  Ins.  626.     (6)  Per  Lord  Tenterden^  C.  J.,  1 0  B.  &  C.  874. 
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1847.         and  in  the  meantinie  to  trade.     HamiUan  v.  Sheddm{a)}A 
a  very  strong  case.     There  the  policy  was  on  goods  by  a 
certain  ship^  *^  at  and  from  Liverpool  to  any  port  or  portSi 
place  or  places  of  loading  and  trade  on  the  coast  of  Africa 
and  African  islands^  during  her  stay  and  trade  on  the  said 
coast  and  islands,  and  at  and  from  thence  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom,  with  leave  to  call 
at  all  ports  and  places,  backwards  and  forwards,  and  iot' 
wards  and  backwards,  without  being  deemed  any  deviation; 
with  liberty,  in  that  voyage,  to  proceed  and  sail  to  and  stay 
at  any  ports  or  places  whatsoever,  and  with  leave  to  loac^ 
unload,  &c,  goods,  wheresoever  she  might  proceed  to,  &&" 
with  an  agreement  that  the  vessel  might  be  employed  or 
used  as  a  tender  to  any  other  vessel  in  the  same  employ. 
The  ship  arrived  at  Benin,  in  Africa,  and  stayed  there 
thirteen  months,  during  which  time  she  was  employed  in 
conveying  goods  from  a  vessel  in  the  same  employ  at  the 
mouth  of  the  river  to  Camaroone,  and  there  putting  them 
on  board  another  vessel,  also  in  the  same  employ ;  and  on 
her  return  with  a  homeward  cargo,  was  lost.      It  was  held 
that  this  voyage  to  Camaroone  was  a  deviation.     There  are 
no  words  in  this  policy  to  take  it  out  of  the  general  role  of 
law,  as  stated  in  the  authorities  which  have  been  cited. 
The  same  doctrine  is  laid  down  in  the  cases  of  Bottomky  r. 
Bovill{h\  Solly  v.  Whitmore  {c\  and  Hammond  v.  Rnd  (ij» 
Further,  the  taking  on  board  the  opium  at  Manilla,  for 
China,  although  it  was  not  a  full  cargo,  was  deariy  a  trad- 
ing not  contemplated  by  the  policy. 

Martin  replied,  and  contended  that  the  deciaon  in  Hogj 
V.  Homer  could  not  be  supported. 

Cur.  adv.  vdt 


{a)  n  M.  &  W.  JO.  (r)  5  B.  &  AIJ.  45. 

(b)  6  B.  &  C.  210.  (r/)  4  B.  &  AIJ,  7a 
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The  judgment  of  the  Court  was  now  delivered  by  ^  1847. 

Pollock,  C.  B. — This  was  an  action  on  a  marine  policy 
r  insurance,  and  the  question  was,  whether  the  ship  on 
^Uch  the  policy  had  been  effected  had  deviated  so  far  from 
be  voyage  in  respect  of  which  the  risk  was  created,  as  to 
vdd  the  liability  of  the  underwriter  ?  There  was  a  verdict 
or  the  defendant  on  the  first  and  second  counts;  and  as  to 
he  third,  on  which  issue  was  joined,  at  the  trial,  the  jury 
(mnd  a  verdict  for  the  plwitiff,  subject  to  a  special  case, 
ifterwards  turned  into  the  following  special  verdict.  The 
pedal  verdict,  after  a  formal  introduction,  sets  out  the 
X)Gcy  and  other  matters  necessary  for  the  maintenance  of 
lie  action,  and  then  finds  the  circumstances  of  the  voyage, 
irhidi  alone  are  material  to  the  question  before  us,  in  the 
Sdkwing  words :  [His  Lordship  read  them,  as  ante,  p.  471.] 

The  question  for  the  decision  of  the  Court  on  the  special 
radict  is,  whether,  upon  these  facts,  the  vessel's  sailing 
iiom  Manilla  to  Tongkoo,  in  search  of  a  homeward  freight, 
vres  or  was  not  a  deviation.  If  it  was  authorised  by  the 
tenns  of  the  policy,  the  plaintifis  are  entitled  to  the  judgment 
of  the  Court ;  if  not,  the  defendants. 

It  is  manifest  that  the  solution  of  this  question  must 
depend,  in  the  first  place,  upon  the  meaning  of  the  word 
** thence*'  in  this  policy.  If  this  means  Manilla  only,  as 
^Wended  by  the  defendants,  and  therefore  that  the  vessel 
^to  sail  from  Manilla  on  her  homeward  voyage,  it  was  a 
deviation  to  go  to  Tongkoo  to  seek  for  freight,  Tongkoo 
^^  out  of  the  course  of  the  voyage  from  Manilla  to  this 
^'^ontry.  K  "  thence"  refers  to  "  ports  and  places  in  China 
•rf  ManiUa,"  then  what  has  occurred  is  not  necessarily  a 
^^tion,  and  it  remains  to  be  considered  whether  it  is 
within  the  scope  and  meaning  of  the  policy.  We  are  of 
^I^nion  that  the  word  ^^  thence  "  does  not  mean  Manilla  only, 
^t  bcludes  all  the  ports  and  places  to  which  the  homeward 
"^age  might  have  been  directed.     This  is  purely  a  question 
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1847.        of  construction;  and  it  is  quite  clear  that  it  was  not 
necessary  that  the  vessel  should  go  to  Manilla  at  all;  and 
though  not  one  of  the  'Sports  and  pkoes  in  China'*  to 
which  the  vessel  intended  to  gOy  it  QUglM»  in  some  event) 
become  the  port  from  which  the  homeward  voyage  should 
commence ;  for  the  vessel  might  possibly  have  gone  to  no 
osher  ^^  port  or  place,"  and  would  be  fully  at  liberty  to 
confine  the  departure  to  that  one  ''port  or  place."    Tbe 
word  ''  thence "  must  therefore  be  read  so  as  to  meet  the 
obvious  meaning  of  the  policy  for  all  oases,  and  ibr  tbt 
purpose  must  be  read  as  including  all  the  ''  ports  and  placei 
in  China/'  as  well  as  Af  anil  la,  and  then  the  policy  would 
stand  thus — ''  to  ports  and  places  in  China  and  Afanilla,  all 
or  any,  during  the  ship's  stay  there,  and  from  the  ports  and 
places  in  China  and  Manilla,  to  her  ports  or  places  of  calliif 
and  discharge"  in  this  country.     Then  comes  the  noam 
question,  whether,  under  the  policy  so  made,  the  voyage 
from  jVIanilla  to  Tongkoo  in  search  of  freight  was  a  devia- 
tion.    On  the  part  of  the  plaintiffs  it  was  contended,  that 
having  discharged  all  the  freight  of  the  outward  caigo  for 
Manilla,  the  captain  was  at  liberty  to  go  to  Tongkoo  to 
seek  a  freight,'  and  was  not  bound  to  sail  direct  for  tUa 
country  from  Alanilla.     On  the  part  of  the  defendants  it 
w^as  contended,  that  the  voyage  must  be  pursued  in  the 
order  of  the  places  as  named  in  the  policy,  and  the  returning 
to  any  port  or  place  in  China  was  taking  the  ports  named 
in  the  policy  in  an  inverse  order.     At  the  bar,  the  cases  os 
Beatson  v.  Haworth,  Marsden  v.  Reid,  Gairdner  v.  Stnhaiutf 
Bragg  v.  Anderson^  Solly  v.  JFliitmore,  and  others,  wer^ 
cited  to  illustrate  the  doctrine  upon  this  subject  of  alleged 
rules  of  deviation ;  and  no  doubt,  where  a  voyage  is  de' 
scribed  to  specified  ports,  as  from  A.  to  B.,  and  B.  to  C*9 
and  especially  where  such  is  the  regular  course  of  the  voyage 
it  is  a  deviation  to  go  to  C.  before  B.,  and  if  the  voyage  b^ 
intended  for  both,  Marsden  v.  Reid  decided  that  such  a  vess^ 
need  not  go  to  all  the  ports,  but  she  must  take  such  as  sb^ 
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Bailed  to  In  the  order  named  in  the  policy.    But  in  Metcalfe 
V.  Parry f  Gibbs^  C.  J.,  8ay8(«),  that  the  liberty  **  to  touch 
at  all  or  any  of  the  West  India  islands^  Jamaica  included," 
shews  decisively  that  they  might  be  taken  without  any  re- 
gard to  their  geographical  order,  for  the  purpose  of  seeking 
a  freight.     The  decbion  in  Solly  v.  Whitmore  might  give 
rise  to  an  argument  that  the  sailing  to  Tongkoo  was  a  de- 
viation, if  the  vessel  had  gone  there  for  purposes  unconnected 
with  the  homeward  voyage:  but  Abbott^  C.  J.,  says,  that  if 
the  vessel  was  going  to  get  a  cargo,  that  would  be  a  purpose 
ecmnected  with  the  voyage,  and  consequently  not  a  deviation. 
The  facts  in  the  other  cases  cited  vary  so  much  from  the  pre- 
sent, that  no  particular  notice  of  them  is  necessary ;  but  it 
cumot  be  doubted  that  the  general  doctrine  relied  upon  by 
the  defendants'  counsel  is  well  established :  the  question  is, 
how  far  it  applies  to  this  case,  and  the  point  to  be  considered 
ii)  whether  the  vessel,  after  discharging  the  last  portion  of  her 
ciigo  at  Manilla,  was  at  liberty  to  go  to  Tongkoo  to  procure 
t  firight ;  and  we  are  of  opinion,  that  the  sailing  to  Tongkoo 
for  a  purpose  connected  with  the  homeward  voyage  was 
^  a  deviation,  the  homeward  voyage  being,  as  we  read  the 
policj,  '*  from  ports  or  places  in  China  and  Manilla,  all  or 
wy  of  them,  to  her  port  or  ports  of  calling  and  discharge." 
On  this  ground,  we  think  the  vessel,  having  sailed  from 
Manilla  to  Tongkoo.  for  a  purpose  connected  with  the  home- 
^Wttd  voyage,  was  sailing  within  the  liberty  given  by  the 

In  the  course  of  the  argument,  the  fact  of  goods  being 
^I^  at  ^lanilla  for  Tongkoo,  not  for  the  homeward 
voyage,  was  urged,  but  not  much  relied  upon ;  but  as  the 
JiDyhave  found  that  the  risk  was  not  thereby  increased,  we 
tte  of  opinion,  upon  the  authority  of  Laroche  v.  Oswtn(b), 
^  other  cases,  that  this  made  no  difference,  and  the  plain- 
^  therefore,  are  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff, 
(a)  4  Campb.  124.  (b)  12  East,  131. 
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VACATION  SITTINGS  AFTER  HILARY 

TERM, 


/V6,  c.  Pheysey  and  Sarah  his  Wife  t;.  Kichard  Vicary. 

A.,  being  a  V^' ASE  for  disturbance  of  a  way. — The  declaration  stated 

bimtTwo'  *******  thatthe  plaintiffs  were  lawfully  possessedofacertainmeswuigi 

Thr*who?c*wa8  *"^^  garden  thereunto  belonging,  with  the  appurtenanoefl 

then  reieued  in  right  of  the  Said  Sarah,  and  by  reason  thereof  oo^ 

<*  with  all    '  to  have  a  certain  way  from  and  out  of  the  said  messoag 

nSJi^aSvan-  ^°^  garden  unto  and  into  a  certain  dose  in  the  parish  o 

tages,  and  ap-  J)    Jq  ^he  countj  of  D,,  and  from  and  out  of  the  flam 

purtenancea  ^   "^ 

thereunto  be-  close  unto  and  into  a  certain  common  highway  leading  fion 

therewUh  the  Exeter-road  to  Queen-street,  in  the  county  aforesaid 

l«u!cd^hcw'  ^^^  ^  ^^^^  again  from  the  said  common  highway  ant 

occupied,  or  and  into  the  said  close,  and  from  and  out  of  the  same  unt 

his  will/ he  and  into  the  said  messuage  and  garden  of  the  plaintiffi 

houM,  anTthe  ^^^  themselves  and  their  servants,  on  foot,  and  with  hone 

appurtenances  ^n J  camagcs,  to  go,  retum,  pass,  and  repass,  eveiy  year 

longing,  to  B.,  at  all  timcs  of  the  year,  at  their  free  will  and  pleasure 

to  C,  in  simU  ^^^s  to  the  said  messuage  and  garden,  together  with  th 

lar  terms. 
During  A/s 

ownership  of  both,  the  entrance  from  the  high  road  to  the  principal  door  of  the  house  tta 
wards  devised  to  B.,  was  by  a  set-out  carriage  drive  or  sweep,  entering  from  a  high  road 
passing  immediately  in  front  of  the  house  afterwards  devised  to  C.,to  B.*b  door,  and  tlM 
returning  round  an  oval  garden  in  front  of  C.'s  house,  but  at  a  greater  distance  from  it,  t 
the  same  point  of  entrance.  B.'s  house  had  a  coach-house  opening  only  into  the  high  roai 
and  a  back  entrance  into  the  same.  After  A.'s  death,  C.  made  a  fence  across  so  much  of  th 
carriage  drive  as  passed  immediately  in  front  of  his  house,  and  across  the  oval  garden,  leavia 
the  further  way  to  B.'s  front  door  by  the  same  carriage  drive  open.  B.  brought  treqwn 
claiming  the  way  as  appurtenant  to  his  house  and  garden : — Heldt  first,  that  the  way,  u  ue 
in  A.'s  time,  during  the  unity  of  ownership  in  him,  immediately  in  front  of  C.'s  house,  did  ac 
pass  to  B.  with  the  house  devised  to  him,  under  the  word  "  appurtenances  "  in  A.'s  will;  sp 
secondly,  eomme  temble,  that  it  did  not  pass  as  a  way  of  necessity,  whether  taken  in  the  stn< 
sense,  or  as  a  way  without  which  the  most  convenient  and  reasonable  mode  of  enjoying  efcr 
part  of  B.'s  premises  could  not  be  had. 

Semble,  nothing  of  absolute  necessity  to  a  buildingi  e.  g*  a  gutter  in  alieno  aolOi  to  carry  tf 
waiefi  &c.,  ia  extinguished  by  unity  of  ownership. 
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appurtenances  of  the  plaintiffs  thereto  belonging  and  apper- 
taining ;"  yet  the  defendant  placed  boards  and  dug  a  ditch 
acroas  the  said  way^  and  by  so  doing  obstructed  and  stop- 
ped up  the  same;  by  means  whereof  the  plaintiffs  were  hin- 
dered from  using  and  enjoying  the  same.  Pleas^  1.  Not 
guilty ;  2.  A  denial  of  the  right  of  way^  as  to  the  mes- 
soage  and  garden,  with  the  appurtenances,  of  the  plaintiffs 
belonging  or  appertaining.     Issues  thereon. 

At  the  trial,  at  the  last  Devonshire  assizes,  before  ErUj 
3*,  it  appeared,  that,  on  9th  April,  1812,  A.  Vicary  the 
younger,  being  seised  in  fee,  bargained,  sold,  and  demised 
to  A.  Vicary  the  elder,  part  of  Long  Close,  in  the  parish 
of  Dawlish,  for  500  years.  By  lease  and  release,  respec- 
tiYdy  dated  on  17th  and  18th  December,  1827,  A.  Vicary 
the  younger,  reciting  that  A  Vicary  the  elder  had  built 
two  houses  on  the  above  piece  of  land,  conveyed  all  the 
lemamder  and  reversion  of  and  in  all  the  said  premises  de- 
mised by  the  said  indenture  of  9th  April,  1812,  to  A.  Vicary 
the  elder,  *'  together  with  the  said  messuages  or  dwelling- 
houses  and  offices  which  the  stud  A.  Vicary  the  elder  had 
80  erected  and  built  thereon  as  aforesaid ;  all  which  said 
hereditaments  and  premises  were  then  in  the  possession  of 
the  said  A  Vicary  the  elder,  his  tenant  or  tenants ;  and 
>0  houses,  ways,  easements,  advantages,  and  appurtenances 
dtoeto  belonging,  or  therewith  usually  used,  leased,  held, 
occupied,  or  enjoyed ;  to  hold  the  said  remainder  and  rever- 
sion of  and  in  the  said  premises,  with  the  appuj*tenances,  unto 
^  to  the  use  of  the  said  A.  Vicary  the  elder,  his  heirs  and 
•ftignsfor  ever." 

By  will  of  23rd  October,  1827,  A  Vicary  the  elder  gave, 
Revised,  and  bequeathed  all  his  freehold  hereditaments  in 
^est  Teignmouth,  Dawlish,  and  elsewhere,  in  the  county 
rf  Devon,  with  their  respective  rights,  members,  and  ap- 
purtenances, unto  W.  Tapley  and  his  heirs,  to  the  use  of  A. 
Vicary  the  younger,  for  life ;  remainder  to  the  use  of  "W. 

VOU  XVI.  K  K  M.  w. 
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1847.  Tapley  and  his  heirs  during  the  natural  life  of  A*  "^ 
the  younger^  in  trust  to  support  the  contingent  remai: 
and  from  and  aflor  the  decease  of  A.  Yicarj  the  yo 
as  to,  for,  and  concerning  all  that  freehold  messni 
dwelling- house,  with  the  garden  in  front  and  on  th 
side  thereof,  ^  and  the  appurtenances  thereunto  beloi 
situate  and  lying  at  Dawlish  Strand,  in  the  said  pa 
Dawlisb,  being  the  last  messuage  and  premises  wl 
have  erected  there,  and  now  let  out  as  a  lodging-hot 
the  use  of  my  grandson,  Kichard  Yicary  (the  defei 
second  son  of  the  siud  A.  Yicary  the  younger,  hii 
and  assigns,  for  ever;  and  as  to,  for,  and  concemi 
that  other  freehold  messuage  or  dwelling-house,  lyi 
the  eastern  side  of  the  lastr-mentioned  messuage,  to, 
witli  the  garden  in  front  and  on  the  eastern  side  tl 
and  the  coach-house,  stable,  curtilage,  ^  and  the  t 
tenances  thereto  heltrngingy  also  situate  and  lying  at  D 
Strand  aforesaid,  being  the  first  messuage  and  pr 
which  I  erected  there,  and  now  also  let  out  as  a  kx 
house,  to  the  use  of  my  granddaughter  Sarah  Yicai 
eldest  daughter  of  the  said  A.  Yicary  the  younge 
heirs  and  assigns  for  ever,  provided  she  should  lire  to 
the  age  of  twenty-one  years." 

In  July,  1831,  A.  Yicary,  senior,  died.  A.  Yioa 
younger  died  on  the  4th  December,  1842.  Sarali  ^ 
his  eldest  daughter,  attained  the  age  of  twenty-one 
and  in  1843  married  the  plaintiff.  By  her  marriag 
tlement,  executed  before  her  marriage,  and  dated 
Maich,  1843,  the  premises  last  above  mentioned  wer 
veyed  to  trustees  to  her  sole  and  separate  use.  Ti 
death  of  A.  Yicary  the  younger,  the  unity  of  own 
of  both  sets  of  premises  continued,  and  the  way  n 
question  was  used  in  common  by  the  occupiers  oi 
houses,  being  a  hni*d  carriage  drive,  set  out,  and  abutti 
both.    The  plaintiffs'  house  had  a  back  way  into  the  E 
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toad ;  ftlflo  a  coaoh-hoiue  and  stables^  the  only  accesci  to 
which  was  from  that  road.  The  following  is  a  plan  of  both 
>et8  of  premises : — 


PUiBtiffi'  hoofe. 
^     M 


Detaidaat'i  honie. 


Highway  leading  from  Exeter-road  to  Qdeen-itreet. 


Dotted  line  it  th«  f^nce,  Arc,  com- 

pUinedoC 
a,  The  way  in  diipate. 
ht  The  garden. 


r,  Plalntiflk' entrance  Arom  forecourt 

and  waj  in  dispute. 
d.  Defendant's  ditto. 
9,  Plaiatlflb'  back  door. 


w. 
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The  way  was  not  claimed  as  a  way  of  necessity  at  the 
^  The  learned  judge  held  that  the  will  must  be  read 
^Hh  reference  to  the  prior  conveyance  of  1812  to  the 
testator,  so  as  to  pass  the  right  of  way  claimed  as  used  with 
^  plaintiffs'  house  in  the  testator's  time.  The  plaintiffs 
^  a  verdict,  with  leave  to  the  defendant  to  move  to  enter 
ft  nonsuit,  or  verdict  for  the  defendant  on  the  second  issue. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the 
defendant  accordingly, 

Crawder  and  M,  Smit/i  shewed  caused  on  30th  January. 
"^No  right  of  way  could  exist  while  A.  Vicary  the  elder 
"^cd,  the  whole  being  his  own  property  (a).     Tlicn  there 


(a)  ffoimc  v.  Gorinff,  2  Biiig.  76  ;  9  B.  Moore,  ICC. 

K  K  2 
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1SI7*        was  either  so  implied  gnmt  of  this  rigbt  of  way  by  Us 
will,  or  it  would  psos  as  a  matter  of  eoaynmeoee,  if  not  (^ 
absdate  neceaBitj.    First,  there  was  an  implied  grant  d 
this  way;  for  it  is  dear,  that  if  a  single  tenement  is  divided 
by  the  owner,  and  certain  ways,  drains,  &c.  are  enjoyed  to 
all  appearance  continnoosly  and  permanently  with  the  two 
tenements,  those  easements  pass  with  it.      The  deed  of 
1912,  by  which  A.  Vicary,  senior,  took  the  fee,  passes  all 
ways,  casements,  adirantages,  and  appurtenances  to  the  piece 
of  land  belonging  or  therewith  enjoyed*     [Parhe,  B. — ^The 
tenement  was  at  that  time  entire.     The  question  now  U) 
what  did  the  testator  mean  to  convey  to  each  devisee  on 
dividing  it  by  his  will ;  and  the  difficulty  is  to  find  in  that 
instrument  words  apt  for  effectuating  what  is  likely  to  haTe 
been  his  intention.]     No  appurtenances  here  in  fact  ex- 
isted.   HinchcUffe  v.  Earl  ofKiimoul  (a)  turns  not  on  that 
word,  but  on  the  terms  of  the  conveyance  set  out  in  the 
special  verdict     Though  that  expression  in  a  deed  must 
have  a  particular  legal  construction  (6),  it  is  otherwise  in 
a  will,  where  the  testator's  intention  governs,  unless  against 
law.     In  this  case,  after  the  division  of  the  houses  by  will) 
those  rights,    members,    and   appurtenances   which  were 
necessary  to  the  reasonable  enjoyment  of  each  house,  in- 
cluding this  right  of  way,  passed  with  it  by  the  will ;  for  it 
is  an  easement  of  a  permanent  nature,  viz.  a  carriage-drive 
set  out  to  the  plaintiffs'  own  door,  and  as  ap{)arent  as  a 
right  of  water-course.     In  the  work  of  Messrs.  Grale  and 
Whatley  on  Easements,  pp.  49,  50,  it  is  said,  "  Upon  the 
severance  of  a  heritage,  a  grant  will  be  implied,  first,  of 
all  those  continuous  and  apparent  casements  which  have  in 
fact  been  used  by  the  owner  during  the   unity,  though 
they   have  had  no  legal  existence  during  that  period  as 

(a)  5  Bing.,  N.  C,  1.  ris  v.  Edpim^fkm^''  3  Tannt.24: 

(b)  ''  Unless  the  intention  of  Per   Lord  Zmftw^,  C.  I^  >> 
the  parties  to  the  contrary  ap-  Bariow  t.  Bkoieiy  3Tyr.282. 
pears :  that  b  the  result  of  Mor- 
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casements;   and,   second,  of  all  those  easements  witliout 
'which  the  enjoyment  of  the  severed  portion  scould  not  be 
fully  had.     The  latter  class  are  usually  termed  easements 
of  necessity.^    It  is  then  shewn,  from  Pardessus,  Traitc 
des Servitudes,  s.  288,  that  "in  France,  where  several  heri- 
tages (fonds)  which  belonged  to  one  owner  became  tlie 
property  of  different  owners,   whether  by  alienation  or 
division  among  his  heirs,  the  service  which  the  one  derived 
from  the  other,  which  was  simple  ^  destination  du  pSre  de 
&miQe'  (viz.  the  common  owner  of  one  or  more  heritages), 
as  long  as  they  belonged  to  the  same  owner,  becomes  a 
'senitude'  as  soon  as  they  pass  into  the  hands  of  the  dif- 
ferent proprietors."    Ailerwaids  (p.  53)  is  quoted  the  Code 
Civil,  Arts.  692  and  693 :—''  The  *  destination  du  pSre  de 
famille '  confers  a  title  (vaut  titre)  to  servitudes  which  are 
i4)parcnt  and  continuous.     If  the  proprietor  of  two  heri- 
tages, between  which  there  exists  an  apparent  sign  (signe 
apparent)   of  servitude,  disposes  of  one  of  the  heritages 
without  any  stipulation  (convention)  being  contained  in 
^  contract  respecting  the  servitude,  it  continues  to  exist 
actively  or  passively  in  favour  of  the  heritage  alienated  or 
upon  it"     Pardessus  (ubi  supra)  is  then  cited  to  shew  that 
^  disposition  (etat  des  lieux),  which  from  a  simple  ^^  des- 
tination du  pdre  de  famille"  thus  changes  itself  into  a 
B^tade,  must  be  such  as  is  absolutely  necessary,  not 
^  serving  only  for  purposes  purely  personal  or  mere 
pleasure.     [Parkey  B. — The  treatise  cited  is  a  very  good 
OQe.     Shury  v.  Pigot{a)  distinguishes  water-courses  and 
Ways  of  necessity  from  other  ways  and  easements,  which 
^  extinguished  by  unity  of  ownership.     If  it  is  neces- 
^  to  the  safety  of  a  house  that  water  should  flow  down 
•  drain,  the  right  of  water-course  through  it  is  reserved 
»*y  implication  in  every  grant  of  the  house.     Many  other 

(a)  Most  fully  reported  in  Pop-      153;  sometimes  printed  S/iewry 
^01,166;  S.  C.,dBal8tTode,339 ;      and  Pigoi, 
''ttoea,  R.  145  ;  Noy,  84  ;  Latcli, 
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1847.  cosos  reoogniso  the  distinction  taken  in  Shury  y.  Pigi^, 
Alderson,  B. — In  that  case,  Doddridge^  J,,  puts  the  way  of 
necessity  on  the  same  footing  as  a  water-course  or  gatter. 
Its  principle  seems  to  be,  that  nothing  of  absolute  neoeanty 
to  the  tenement  is  extinguished  by  unity  of  ownership  or 
possession.]  Here,  on  the  diviuon  by  the  proprietor  of  the 
houses,  he  had  built  an  approach  or  drive,  common  to 
both,  apparont  and  stamped  on  the  land ;  is  not  that  driTe 
permanent,  and  used  with  each  house,  even  if,  from  the 
circumstance  of  there  being  a  door  at  the  back  of  one  into 
a  road,  it  is  not  absolutely  necessary  ?  [ArA^,  B.— Thit 
is  the  question.  You  would  argue,  that,  if  it  is  a  mere 
right  of  way,  it  would  not  pass  by  the  will ;  whereas  if  it 
is  such  a  right  of  way  as  you  would  call  permanent,  it 
must.]  The  plaintiff  could  get  in  at  his  back  door,  but 
has  a  right  to  the  reasonable  enjoyment  of  his  house,  and 
of  the  front  approach  to  it,  which  comprises  the  whole 
beauty  of  the  Strand  of  Bawlish.  iPMoek,  C.  B.— The 
whole  law,  admitted  to  be  such  as  to  drains  and  water* 
courses,  turns  on  the  right  to  '' reasonable  enjoyment^  of 
the  house.  Had  the  backway  from  the  plaintiffs'  house  into 
the  road  been  originally  walled  up,  the  front  way  might 
still  be  said  to  be  in  some  sense  not  of  necessity,  for  the 
present  entrance  might  have  been  made  out  of  the  back 
wall.]  In  Palmer  v.  Fktcher  (a),  a  man  had  erected  a 
house  on  his  own  land,  which  he  afterwards  sold  to  one, 
and  the  land  adjoining  to  another,  who  obstructed  the 
lights  of  the  house ;  and  it  was  held  that  he  could  not  do 
so,  any  more  than  the  vendor  himself  could,  who  could  not 
derogate  from  his  own  grant,  for  the  lights  were  a  necessary 
part  of  the  house.  In  NicoUzs  v.  Chamberlain  (&),  it  is  held 
that  if  one  (having  a  permanent  estate  of  inheritance)  erect 
a  house,  and  build  a  conduit  thereto  in  another  part  of  his 
land,  and  convey  water  by  pipes  to  the  house,  and  after- 

(a)  1  Lev.  122.  (*)  Cw).  Jao.  III. 
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wards  sell  the  house  ^*  with  the  appurtenances,"  excepting  1847. 
the  hmdi  or  sell  the  land  to  another,  reserving  to  himself 
the  house,  the  conduit  and  pipes  pass  with  the  house,  bo- 
cause  necessary  and  quasi  appendant  thereto ;  and  he  shall 
hive  liberty  by  law  to  dig  in  the  land  for  mending  the 
pipes,  or  making  them  new,  as  the  case  may  require.  In 
London,  the  front  door  might  be  said  to  be  not  actually  ne- 
oenary,  where  there  is  another  entrance  to  the  basement  by 
the  area  steps.  [Aldenoni  B. — The  learned  judge  thought 
that  the  will  was  to  be  construed  with  reference  to  the  con- 
Teyanoe,  as  passing  the  way  claimed,  not  as  of  necessity,  but 
88  uaed  with  the  house  in  the  testator's  time  (a).  Parke, 
B,-<-That  ruling  cannot  be  supported.  The  way  can  only 
pin  by  one  of  two  modes,  viz.  either  under  the  word 
''appurtenances"  in  the  wiU,  or  as  of  necessity.  A  right 
of  way  to  one  of  two  houses,  though  of  necessity,  may  be 
extinguished  by  unity  of  ownership  or  possession,  though, 
wh^  either  house  is  re*-grantcd  singly,  it  would  pass  by 
implication  as  necessarily  incident  to  that  grant  {b).  Piatt, 
B.«-The  drive  round  the  middle  garden  to  the  plaintiffs' 
door  and  back  into  the  road  remains  open.]  In  Morris  v. 
Edgmgton  (c),  Mansfield,  C.  J.,  intimates  that  that  may 
be  a  "necessary"  way,  without  which  the  most  conve- 
mcQt  and  reasonable  mode  of  enjoying  the  premises  could 
not  be  had.  After  illustrating  the  particular  case,  he 
<^onolades  by  saying,  that  the  decision  of  the  Court  does 
^i  at  all  break  in  on  the  cases  in  which  it  is  held 
^t  easements  are  extinguished  by  unity  of  })06session. 
[Parke,  B. — The  words  "therewith  used"  are  generally 


(a)  See  Clements  v.  Lambert^  authorities  collected,  1  Bos.  &  P. 

1  Taunt.  209 ;   confirmed  in  3  374,  n. ;  5  Tyr.  812,  n. ;  3  Tyr. 

Taimt.  31 ;  and  see  3  Tyr.  283,  282  ;  2  Tyr.  156. 

285.  (c)  3  Taunt.  24,  31 ;    consi- 

(6)  See  Year  Book,  11  H,  7,  dered  and   explained   per  Cur. 

^ ;  cited  Popham,  107,  and  fully  Barlow  v.  Rhodes,  1  Cr.  &  M.  430 ; 

**^ted,Gale  and  Whatley,  55 ;  alao  3  Tyr.  280 ;  and  see  5  Taunt.  311. 
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1847*        introduced  to  comprehend  easements,  if  any  exist,  viz. 
Phbtsst      where  there  are  no  appurtenances  legally  so  called  (a). 
V-  Bat/ley f  B.,  in  Barhw  y.  Rhodes  (b),  says  that  in  Morrii 

y.  Edgington  it  was  not  requisite  to  ascertain  the  sense  of 
the  word  ''  appertaining,'^  for  there  was  no  other  mode  of 
getting  at  the  tap-room  but  by  one  of  the  ways  claimed; 
and  all  that  the  Court  decided  was,  that  there  bemg  two 
ways,  each  of  necessity,  the  party  was  entitled  tothatwhidi 
was  most  convenient  to  the  party  requiring  it.  AUknon, 
B. — Convenience  must  be  secundum  subjectam  mateiiem. 
A  carriage  from  the  plaintifis'  coach-house  could  not  ap- 
proach the  principal  parts  of  their  house  by  the  back  entranoe; 
and  to  be  obliged  to  go  to  it  by  the  stables  or  kitchen  at  all 
times  would  injure  its  value.]  This  way  was  not  such  aa 
existed  only  in  contemplation  of  law,  but  was  permanently 
impressed  on  the  land  before  the  single  ownership  of  ibe 
houses  concluded,  and  therefore  continues  and  passes  with 
each.  Drains  and  windows  are  equally  cases  of  easements, 
but  have  no  more  character  of  perpetuity  than  this  way* 
Canham  y.  Fisk  (c)  was  an  action  for  diyerting  a  wate^ 
course  which  arose  at  a  spring  in  BroomhiU,  a  doee 
above  the  plaintiiTs  garden,  and  in  its  course  through  it 
was  used  by  the  plaintiff.  Both  Broomhill  and  the  garden 
were  in  the  same  hands  till  1811.  Lord  Lyndhurst,  C.  B., 
says:  ''The  plaintiff  has  had  possession  since  1811  of  the 
land  over  which  this  water  flowed.  That  possession  imports 
a  fee  in  the  plaintiff,  which  could  only  pass  by  grant  That 
grant,  though  silent  as  to  the  water  which  flowed  over  the 
land,  would  pass  it ;  though  the  reverse  may  be  the  case 
where  the  water  running  over  another  man's  land  is  granted. 
Then  because  the  conveyance  of  the  garden  is  not  produced, 
can  we  presume  it  to  haye  contained  an  exception  of  the 


(a)  Sec  per  Lord  Lynd/turst^         (b)  S  Tjr.  286,  287. 
C.  B.,  3  Tyr.  282,  283,  BarlwoY.         (c)  2  Tyr.  155  ;  2  Cr.  &  J* 
Rhodes.  120. 
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r?"  As  to  the  meaning  of  ^'appurtenances,"  this  case 
lUes  James  v.  Plant  (a),  where  that  word,  occurring  in 
dy  was  held  not  to  be  confined  to  that  which  is  in  legal 
ness  an  appurtenant,  such  as  an  easement,  the  enjoy- 
whereof  has  never  been  interrupted  by  unity  of  pos- 
n,  or  extinguished  by  unity  of  ownership;  but  was  held 
» in  and  comprehend  a  right  of  way  which  had  been 
ally  held,  used,  occupied,  or  enjoyed,"  with  the  parti- 
tenement  as  before  expressed  in  the  operative  part  of 
9ed  itself,  L  e.  the  very  way  in  dispute.  [^Parke,  B, — 
B  Exchequer  Chamber,  the  word  was  held  to  pass  a  road 
ig  from  one  tenement  to  another,  but  not  over  the 
or's  whole  ground.  Pollock,  C.  B.,  mentioned  Osborne  v. 
(by]  The  terms  used  in  a  will  are  in  general  to  be 
I  in  their  popular  sense  (c);  and  the  testator's  intention 
be  gathered  from  his  position  as  to  the  adjacent  pro- 
.    [Parke,  B.,  mentioned  Dand  v.  Kingscote  (<()]. 

M  and  Merivale  were  now  heard  in  support  of  the 
—The  way  in  issue  on  the  pleadings,  and  claimed  at 
jal,  was  a  way  appurtenant  to  the  plaintiffs'  house  and 
n.  [Parke,  B. — If  it  passed  as  a  way  of  necessity,  the 
:ation  is  good.]  When  the  two  houses  passed  from 
ands  of  one  person  into  those  of  two,  it  became  im- 
it  to  the  defendant  that  carriages  should  not  pass  close 
front  windows  on  their  way  to  the  plaintiffs'  front  door, 
defendant  therefore  stopped  that  way,  leaving  the 
way  to  the  plaintiffs'  front  door  as  before,  with  room 
n  a  carriage  there,  and  return  by  the  same  way  to  the 
noe  common  to  both  from  the  high  road.  The  French 
beady  cited  distinguishes  between  apparent  and  non- 


In  error,  4  Ad.  &  E.  740,         {b)  7  C  &  P.  7C1. 
8.C.,5  B.  &  Adol.  797;         (c)  See2  Jarmaii,741,2ndand 
ee  cases  collected,   Chol^      lOth  rales  of  construction  of  a 
^  T.  Clintony  2  D.  &  Aid.      ivill. 

(d)  OM.  &W.  174. 
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1847.  apparent  servitudes,  the  former  being  doors,  windows,  wat(a<- 
courscs,  &c.,  viz.,  matters  absolutely  necessary  to  the  use  of 
a  house,  as  distinguished  from  ordinary  rights  of  way,  not  of 
that  absolute  necessity.  That  corresponds  with  Shury  t. 
Piffot  (a).  But  this  is  in  fact  a  question  of  construction  of 
the  will,  and  the  effect  of  the  documents  proved  at  the  trial,— 
not  what  the  testator  intended  in  the  popular  sense  of  ftbe 
word.  Nothing  can  pass  by  the  devise  of  this  house  with  the 
appurtenances  which  is  not  appurtenant.  A  way  of  neoenity 
id  a  right  or  casement  of  necessity,  and  should  not  be  eon- 
founded  with  coses  turning  on  the  construction  of  the  wordi 
"  appurtenances,"  or  **  ways  used  therewith/'  which  latter 
words,  if  used  in  this  will,  would  have  disposed  of  thiscaefr 
[Parke^  B. — It  is  impossible  to  call  this  on  appurtenant  wftji 
unless  that  word  when  used  in  a  will  has  a  different  seme 
from  that  applicable  to  it  in  a  deed.]  Whalley  v.  Tomptm  (i) 
is  a  loading  case  on  this  subject.  There  A.,  being  seised  in 
fee  of  two  adjoining  closes,  B.  and  C,  over  the  former  of 
which,  B.,  a  way  had  been  inrniemoriolly  used  to  the  latter, 
C,  devised  both  to  D.  with  tlie  *' a2)purtenance8,"  anditim 
held  that  the  old  right  of  way  over  B.  to  C.  was  cxtis" 
guishcd  by  t)ie  unity  of  seisin  in  the  devisee,  and  that  no 
such  ncwriglit  was  created  under  the  word  ^^appurtenanoea" 
[Parkey  B. — I  find  no  authority  to  shew  that  "  appurte- 
nances," in  a  will,  has  a  different  meaning  from  that  term  in 
a  deed.  The  only  question  hero  is,  whether  tliis  nearer  and 
more  convenient  way  for  a  carriage  to  come  to  the  plabtiffi* 
front  door  is  a  way  of  necessity.  Now,  if  a  carriage-way 
of  necessity  passes  in  this  case,  it  must  bo  the  nearest  way 
from  the  highway,  viz.  along  the  front  windows.  A  direcfc 
way  from  the  high  road  to  the  inner  house,  viz.  the  plaintiffi'» 
would  have  been  no  inconvenience  to  either.]  The  jwint 
as  to  it!^  being  a  way  of  necessity,  either  absolutely,  or  as  a 
matter  of  convcnicnc<*,  was  first  taken  in  the  argument 


(a)  Popham,  16G,  ante,  p.  489,  n.  {h)  1  Bos.  &  P.  371. 


^ 
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ifl  rale.     [AUkrsoHy  B. — That  would  be  a  ground         1847. 

trial     Ponrkey  B.— -Is  the  way  contended  for  by 

i£b  to  be  construed  as  of  absolute  necessity  for 

ffoperty  in  its  strict  sense,  as  in  the  older  cases,  or 

rj  to  the  oonvenient  enjoyment  of  his  dwelling* 

h  reference  to  its  condition  at  the  time  the  testator 

er  of  it,  as  put  in  Morris  y.  EdgingUm  (a),  by  Sir 

i^fktdy  who  says  **  it  woidd  not  be  a  great  stretch 

t  a  necessary  way,  without  which  the  most  con- 

d  reasonable  mode  of  enjoying  the  premises  could 

i*P    One  or  other  of  the  ways  there  in  question 

iai  to  the  use  of  the  house,  and  the  Court  ruled 

lost  convenient  of  them  was  that  way  of  neccs- 

ioh  the  party  was  entitled.     That  decision  is  con- 

Barlow  y.  Rhodes  (&),  which  shews  that  the  way 

L  Morris  v.  Edgington  might  be  so  claimed  as  a 

oessity.]      Such  a  way  of  necessity  passes  as  is 

•  the  use  of  the  dwelling-house.    [AHerson^  B.— * 

been  not  a  dwelling-house,  but  a  field  used  for  . 

)  way  which  would  pass  must  be  such  as  would 

owner  to  use  the  field  in  every  possible  way, 
wagons,  &c.  in.  Then,  in  this  case  of  a  dwelling- 
5t  not  the  way  be  such  as  would  enable  him  to  get 
ly  to  every  part  of  it  ?]  Supposing  this  a  field, 
mvenicnt  wagon  way  into  it  would  be  the  road 

law,  but  there  would  be  no  other  road  over  the 
\{cy  Here  the  back  way  to  the  plaintiffs'  house 
Ixeter-road  prevents  the  way  claimed  from  being 
essity.  [Rolfey  B. — A  way  of  necessity  means 
snt  way  to  the  close,  not  to  the  house  as  here 

Hinchliff  v.  Earl  of  Kinnoul  (d)  supports  that 
Iderson,  B. — A  way  of  necessity  does  not  ncces- 

mt.  31.  (c)  See  James  v.  PlarUy  cited 

'.  280.    See  the  judg-      ante,  p.  493. 

y^,  B.,  p.  287.  (d)  5  Bing.,  N.  C,  1. 
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1847.  sarily  mean  the  most  convenient  way  that  could  by  poe- 
sibility  exist  The  way  claimed  here  would  prevent  the 
plaintiff  or  defendant  from  adding  to  their  houses  in  fitmt] 
A  way  from  the  high  road  to  the  plaintiffs'  front  door  still 
remains,  though  a  little  longer  than  that  claimed.  If  a  waj 
of  necessity  accrues  at  the  close,  though  not  at  a  partkolar 
place  in  it  which  may  be  most  convenient  to  the  oocupnr, 
that  is  sufficient,  and  its  convenience  is  immateriaL 

Parke,  B. — The  only  thing  that  would  pass  by  the  woid 
^'  appurtenances,"  as  used  in  this  will,  would  be  a  way  of 
necessity.  That,  however,  would  not  be  itself  a  continiXHii 
or  2)ermanent  easement,  but  one  to  be  exercised  from  tune 
to  time  while  the  necessity  continued  to  occur.  There 
seems  slight  if  any  ground  for  holding  this  to  be  such. 

Alderson,  B. — There  may  be  a  question  whether,  in- 
stead of  ordering  the  entry  of  a  verdict  for  the  defendant,  or 
of  a  nonsuit,  according  to  the  leave  ^ven  at  the  trial,  ire 
should  grant  a  new  trial,  to  try  whether  the  way  claimed  wv 
necessary  to  the  convenient  occupation  of  the  plamtiffif 
house. 

The  plaintiffs'  counsel  consented  to  a  rule  being  made 
absolute  for  a  nonsuit,  the  defendant  imdertaking  togranta 
right  of  way  to  the  plaintiffs,  to  be  set  out  at  their  expense 
between  certain  points,  to  be  marked  on  the  plan  by  one  of 
the  learned  barons,  no  other  action  to  be  brought  for  tlie 
trespass  sued  for  in  this  case. 

Rule  accordingly. 


J 
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1847. 

le  several  Demises  of  William  Inman  Welsh,       F^.  6. 
Welsh,  William  Goodenough  Hayter,  Ed- 
jOvell,  and  Thomas  Inman  Welsh,  v,  Eliza- 
lANGFiELD  and  Ann  Langfield. 

MENT  for  copyhold  premises  in  Long  Sutton,  An  award,  ai. 
iDty  of  Somerset     At  the  trial,  before  Flatty  B.,  u^nder^anln. 
t  assizes  for  that  comity,  it  appeared  from  the  ^'^^^'V^^^^u 
idduced  on  behalf  of  the  lessors  of  the  pidntiff,  the  terms  of 
lany  years  before  1797,  and  from  that  date  till  his  claim  to  such 
1828,  one  Sylvester  Langfield  had  been  in  pos-  Jdmbilbida 
r  the  premises  in  question,   which  had  formerly  «v»dence  to 

■Dew  uiac  1116 

ed  "Late  Banton's,"  or  "Baunton's."    The  dc-  claimant's in- 

i»        •!  jj        vx       •!  ji-ii_  terest  in  the 

were  his  widow  and  daughter-m-law,  and  had  been  lands  in  re- 
spect of  the 
possession  of 
which  he  claimed  the  allotment  was  less  than  the  fee. 
rmination  of  a  copyhold  interest  may  be  shewn  without  producing  the  copy  of 
Thus,  a  declaration  by  the  party  in  possession,  that  his  interest  was  less  than  a 
'  bis  own  life  only,  would  be  primary  evidence  that  it  ceased  to  exist  at  his  death. 
«  he  declared  that  he  held  "  for  life  interest/'  that  statement  being  consistent  with 
I  life  interests  coming  into  existence  at  his  death. 

dosure  act,  the  expenses  attending  the  inclosure  were  to  be  raised  by  sale  of  part  of 
lable  lands,  the  balance,  if  any,  of  the  proceeds  to  be  repaid  to  the  landowners.  Ac- 
ales  were  made,  and  the  surplus  proceeds  divided  among  the  landowners  according 
I  rate/  divided  into  two  proportions,  one  calculated  according  to  the  '  possessioners' 
Ufe  or  years,  the  other  the  reversioners'  proportion,  calculated  according  to  the 
to  elapse  before  their  interest  accrued  into  possession.  A  landowner  in  possession, 
J,  received  a  sum  calculated  on  the  assumption  that  his  estate  was  held  for  his  life ; 
not  appear  that  the  party  had  any  knowledge  of  the  paper  containing  the  rate, 
ata  by  which  the  sum  he  had  received  was  fixed : — Held,  that  the  return  rate  was 
B  to  cut  down  his  interest  to  less  than  a  fee. 

cloture  act,  claims  to  allotments  were  to  be  made  in  writing,  and  sent  to  the  com- 
The  claims  made  were  entered  by  their  clerk  in  a  book,  though  not  required  by 
le  10  kept.  The  claims  allowed  by  the  commissioners  were  marked  in  the  book 
'  and  attested  by  their  initials  affixnl  thereto.  The  entries  were  made  in  the  course 
,  and  at  the  time  they  purported  to  bear  date.  SembUy  they  were  admissible  in 
Q  proof  of  the  clerk's  death,  and  of  a  negative  search  for  the  original  claims  in  the 
Mitory. 

ation  by  a  possessor  of  land,  that  he  held  "  for  life  interest,"  does  not  necessarily 
the  right  of  possession  would,  immediately  at  his  death,  accrue  to  the  reversioner,  for 
e  other  life  interests  might  exist  consistently  with  the  words  used.  The  expression 
ly  ambiguous,  would,  if  relied  on  for  plaintiffs  in  ejectment,  so  far  justify  the  judge 
ng,  that  no  new  trial  would  be  granted ;  for,  the  burden  of  affirmative  proof  of 
oa  them,  they  adduced  no  evidence  having  a  preponderance  either  way,  so  as  to 
sesnry  to  leave  it  to  the  jury. 

▼idenoe  tending  to  establish  a  point  already  supported  by  more  durect  proof  is  im- 
jected,  the  Court  vrill  not  grant  a  new  trial  on  that  ground,  if  they  see  that  the  case 
bare  been  advanced  further  by  admitting  the  particular  piece  of  evidence. 


first  part^  T.  King  of  the  second  part,  J.  Carter  i 
part,  find  Robert  Welsh  of  the  fonrfli  part,  Lewi 
conveyed  to  Carter,  aod  to  Welsh  as  his  trustee  in 
other  hereditaments  in  Long  Sutton),  the  prope 
S.  Langfield,  by  the  same  descriptioa  as  in  Ci 
sequent  mortgage  to  LoycII,  the  ultimate  limit 
to  the  heirs  and  assigns  of  Carter  for  ever,  nevi 
to  the  estate  and  inheritance  of  Welah,  in  trust 
his  heirs  and  assigns  for  ever.  Upon  this  i 
Carter  assumed  to  be  seised  in  fee  of  the  n 
various  small  liouses  and  lands  in  Long  Sutton 
those  then  possessed  by  S.  Langfield,  and  was  ] 
other  lands  there.  On  21st  December,  1807,  C 
gaged  the  above-mentioned  reversitm,  and  the  oth) 
for  2000  years  to  G.  Lovell,  to  secure  £3000,  i 
parcels,  and  stating  them  as  having  been  fro 
time  granted,  by  copy  of  court  roll,  by  the  lord 
tho  time  being  of  the  manor  of  Sutton  Bounu^ 
Sutton  St  Cleere,  in  the  county  of  Somerset 
severally  held  by  copyhold  or  customary  tenants 
manor.  Various  court  rolls  n-ere  scheduled  in  tl 
ginning  with  14  Car.  2,  but  they  were  not  prodi 
dcnce.  By  indenture  of  Ist  August,  1814,  Ii* 
fcrred  the  mortgage  to  R.  "Welsh,  who  paid  hlra  ■ 
and  got  into  possession  of  so  much  as  Carter  hn 
sosscd  of.     At  R.  Welsh's  death,  in  184.^,  he 
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On  30th  September,  1814,  on  award  was  made  by  the  I847. 
ocmmiissioners  acting  imder  an  act  for  inclosing  certain  lands 
in  Long  Sutton.  At  this  time  Sylvester  Langficld  was  in 
poHetaon  of  an  ancient  dweUing-honse,  garden,  and  or- 
chacd,  then  called  Langfield's,  with  five  old  inclosures,  all 
in  Long  Sutton.  He  also  claimed  eleven  pieces  of  com- 
monable land  there,  which  he  gave  up  on  receiving  five 
acres  in  Ridgway,  and  three  acres  in  Westmead,  under  the 
award,  in  lieu  of  them.  The  person  who  had  been  surveyor 
to  the  conmiissioners  produced  S.  Langfiold's  claim  under 
tbe  Long  Sutton  award,  as  follows : — 

^^  Long  Sutton. 
"Copyhold  lands,  late  Lewis's,  held  now  under  John 
Carter,  by  Sylvester  Langfield. 

"  mndmiU  Field. 
"  1  acre,  in  Honey  Clays.*' 

(Here  followed  eight  other  claims  of  lands  in  various 
fields, — in  all  llj  acres,  by  Sylvester  Langfield; 
signed  by  him.) 
"Mr.  Langfield  wishes  to  have  an  allotment  in  Crowds." 

Indorsed :  "Long  Sutton  Inclosure,  Sylvester  Langfield's 
dttm,  22nd  June,  1810." 

'*  Copyhold  under  Jolm  Carter, 
By  that  award,  the  commissioner  thus  awarded  under  the 
title,  "  Allotments  to  John  Carter  and  his  tenants : — 

"  Allotments  to  Sylvester  Langfield  'X  And  I  the  said 
:       ^388.  and  \    commissioner, 

>  0  5  John  Carter.  I    by   virtue    of 

;  tlic  power  and  authority  aforesaid,  have  set  out,  allotted, 
\  vid  awarded,  and  by  these  presents  do  set  out,  &c.,  unto 
{  tud  for  Sylvester  Langfield  as  copyholder,  and  John 
>       Carter  as  reversioner,   all  that  allotment  of  arable  land 

^tuate  at  Bidgway,''  &c.,  (describing  that  allotment  and 
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another  allotment  of  meadow  (at  Westmead);  adding,  Uni 
the  said  two  allotments  were  in  the  judgment  of  the  oom- 
missioner^  and  should  be  taken  to  be,  a  just  and  full  com- 
pensation and  satisfaction  to  them,  the  sud  Sylyester  Lug- 
field  and  John  Carter,  of  and  for  all  and  singular  such  parts 
of  their  copyhold  tenement  as  consisted  of  oommonabk 
lands,  common  rights,  &c.,  over  the  open  and  commomUe 
lands  by  the  act  directed  to  be  divided  and  inclosed). 

The  lessors  of  the  plaintiff  tendered  an  ezanuned  co^ 
of  tliis  award  in  evidence,  to  shew  that  &  Tinngfidi 
held  the  properties  in  respect  of  which  the  anofancnti 
were  mode  under  Carter ;  and  that,  at  the  determination  of 
S.  Langfield's  interest,  they  became  the  property  of  Carter^ 
assigns.  The  defendants'  counsel  objected  that  the  award 
of  the  commissioners  was  res  inter  alios  acta,  so  &r  as  it  de- 
clared the  title  of  either  Carter  or  S.  Langfield ;  and  tH 
if  admissible  at  all,  all  it  proved  was  the  allotment  in 
fact,  without  shewing  what  term  or  interest  S.  Langfidd 
took  as  copyholder.     The  award  was  received  in  evidence. 

By  sect.  15  of  the  Long  Sutton  Indosure  Act,  itwM 
enacted,  that  all  the  expenses  incident  to  the  obtaining  tbe 
act,  and  of  surveying,  valuing,  dividing,  and  allotting,  &c^ 
the  lands,  should  be  paid  in  such  shares,  parts,  &c.,  as  the 
commissioner  should  direct ;  and  that  the  same  should  be 
raised  by  a  sale  or  sales  of  such  part  of  the  commonable 
lands,  &c.,  as  the  commissioner  should  think  proper.  Sect 
37  of  41  Geo.  3,  c  109,  (General  Inclosure  Act),  afler  po- 
viding  that  all  monies  to  the  amount  of  £50  should  be  paid 
to  some  banker,  and  not  be  issued  without  an  order  of  tbe 
commissioners,  enacts,  that  the  balance,  if  any,  upon  tbe 
final  settlement  of  accounts  shall  be  immediately  repaid  to 
the  landowners  in  proportion  to  the  sums  respectively  I*** 
by  them.  Accordingly,  the  money  requisite  for  the  id- 
closure  in  Long  Sutton  was  raised  by  selling  part  of  tbfi 
commonable  land  there ;  so  that  each  landholder,  instead  of     J 
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paying  his  share  of  the  expense  in  cash,  received  a  less 
iDotment  of  hxtd,  and  a  rateable  proportion  of  the  suiplus 
proceeds  of  the  land  sold,  under  a  '^  return  rate,''  so  called, 
wUch,  80  &r  as  related  to  S.  Langfield,  was  as  follows : — 


V. 

Lanofikld. 


1          «•  Long  Sutton  Inclosubb."    A  Retvbn  Rat*  of  Subflub  Monibs.            1 

Namuqf 

Value  of 

aOotatHe 

Arabia 

Land  and 

Maadow 

in 

Cgmmon, 

rahia 

of 

Stdgmoor 

Land. 

PomemioH. 

Reaerttan. 

TotaJnf 

M<mia$tobe 

raiumed, 

£  9,     d. 

6  10    6 

Pntaemknenf 
Pnpottion* 

RevoT' 
sioners* 

Pfopottien* 

liwehuIJi; 

8flf0rt6f« 
70. 

IhtaHiJkA 

Carter. 

£  9.    d, 
6  10    6 

£    9.d. 
19   0   0 

£    9.      d. 

1  11    6 

£  1.   d, 

4  19    0 

The  surveyor  of  the  commissioners  pi*oduced  the  above 
Ktom  rate,  made  by  their  order,  and  proved  that  tlic  sum 
ndered  by  it  to  be  returned  to  S.  Langfield  was  l/l  lU.  6d.f 
lad  to  Carter,  as  reversioner  of  the  same  property,  was 
^tt  19«.  Langfield's  IL  lis.  6cL  was  there  calculated ojj his 
ige  of  seventy,  under  a  4-per-cent,  table,  treating  his  pro- 
pertyas  lifehold.  The  parish  derk  proved  his  distribution  of 
£600,  the  surplus  money,  according  to  the  entries  in  the  re- 
turn-rate, and  the  payment  to  Langfield  of  1/.  1  la.  6</.,  and  to 
Cirter  of  4/.  19*.  He  produced  the  following  receipt  given 

Kmby  S-Langfield:       ^^ong  Sutton,  Sept  22,  1815. 

"Received  of  the  Commissioner  of  the  Long  Sutton  In- 
doBure  the  sum  of  1/.  11*.  6rf.,  being  my  proportion  of  the 
mrplus  monies  collected  under  the  said  Inclosure  Act. 
(£l  11*.  6rf.)  "  Sylvester  Langfield  (a)." 

(c)  Cartei^s  receipt  was  in  fact  as  follows,  but  was  not  in  evidence  :-^ 

«  Long  Sutton,  Oct.  19,  1015. 

**  Received  of  the  Commissioner  of  the  Long  Sutton  Inclosure,  the 

ta  of  five  pounds  and  ten  shillings,  being  my  proportion  of  the  sur- 

F1«8  monies  collected  under  the  said  inclosure,  as  reversioner  of  several 

^cs  in  the  parish  of  Long  Sutton. 

(Signed)      «*  Johjc  Carter." 

VOL.  XVI.  L  L  M.  W. 


502  CASES  IN  THE   EXCHEQUBB, 

1847.  S*  Langfield's  age  was  not  shewn  to  be  seventy  at  this 

time^  nor  did  it  appear  that  he  was  shewn  to  the  commis- 
sioner to  be  tenant  for  life  or  reversioner. 

The  counsel  for  the  defendants  having  objected  to  the  ad- 
mission of  the  "  return-rate  **  in  evidence,  as  res  inter  aUoe 
acta,  it  was  answered  for  the  plaintiff,  that  S.  Langfield,  by 
having  taken  a  pecuniary  benefit  under  it,  had  in  troth 
adopted  it,  and  so  admitted  that  he  had  onlj  a  life  interest 
in  the  property  of  which  he  was  in  possession,  and  of  whichf 
but  for  that  admission,  the  law  would  presume  him  to  hare 
been  seised  in  fee  (a).  That  act  amounted  to  a  declaratian 
by  him,  which,  being  in  derogation  of  his  own  interest  was 
therefore  admissible  for  the  lessors  of  the  plaintiff 

The  learned  Baron  thought  that  it  should  have  been  proved 
that  the  witnesses  who  had  been  called  had  cxplamed  to 
S.  Langfield  the  assumption  upon  which  the  sum  returned 
to  him  had  been  ascertained,  viz.  that  he  was  merely  teoaat 
for  life,  and  rejected  all  the  evidence  offered  respecting  the 
return-rate,  except  the  payment  and  receipt. 

The  claim  of  the  lessors  of  the  plaintiff  was  then  rested  on 
proceedings  under  a  private  act  of  Parliament,  passed  for 
inclosing  lands  at  Kingsmoor,  county  of  Somerset,  whick 
passed  in  1797.  By  section  15,  for  preventing  unneccoBizy 
delays  in  the  execution  of  the  act,  and  determining  all  dif- 
ferences and  disputes  that  might  arise  concerning  any  ckim 
or  claims  which  should  be  made  of  any  right  or  rights  rf 
common,  or  otherwise  in  or  upon  the  said  lands  or  grounder 
by  the  act  intended  to  be  divided,  and  allotted,  or  exchanged^ 
or  any  part  thereof;  it  was  enacted,  that  all  persons  haTiog 
any  claim  which  might  affect  such  boundaries,  or  any  of 
them,  and  also  all  persons  claiming  any  rights  of  commoii^ 
leasowes,  or  rights  of  pasturage,  in,  over,  and  ui)on  the  said 
hmds  and  grounds  thereby  intended  to  be  divided  and  exr 


(a)  See  Jayne  v.  Price,6  Taunt.  320 ;  4  Taunt.  17 ;  BuD.  N.  P.  IW; 
2  Tyr.  150. 
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uged  or  allotted^  or  any  part  thereof,  should  lay  their  re-  1847. 
sctive  cbdrnt  in  writing  before  the  said  eommissioners,  at 
m  first  or  second  meeting,  to  be  held  in  pursuance  of  this 
t;  and  if  such  chums,  or  any  of  them,  should  at  the  first, 
sond,  or  third  meeting  of  the  said  commissioners  be  ob- 
ited  to  by  any  person  or  persons  interested  in  the  division, 
change,  or  allotments  thereby  authorised,  '^  it  shall  and 
ly  be  lawful  for  the  said  commissioners,  and  they  are 
leby  required,  to  appoint  a  day  or  days  to  hear  the  said 
lims  and  objections,  and  by  writing  under  their  hands  to 
mmon  before  them,  and  also  to  examine  any  witness  or 
itnesees  on  oath  touching  such  claims  and  objections  re- 
lectiyely,  which  oath  the  said  commissioners,  or  any  of 
Mm,  are  or  is  hereby  empowered  to  administer,  and  to 
ear,  adjudge,  and  determine  such  claims  so  objected  to  re- 
lectively."  The  act  then  provided  a  reference  to  arbitra- 
fln,  in  case  any  parties  were  dissatisfied  with  the  commis- 
oners'  determination ;  and  then  enacted,  that  '^  all  claims 
rUch  shall  not  at  the  first,  second,  or  third  meeting  of  the 
lid  commissioners  be  objected  to  as  aforesaid,  shall  be  ai- 
med and  be  final  and  conclusive,  and  that  no  claim  shall 
e  received  after  such  first  or  second  meeting."  It  then 
^t  on  to  provide,  that  in  case  parties  should  be  dissatisfied 
nth  the  conmiissioners'  determination,  and  should  not  con- 
ntt  to  refer,  &c.,they  might  proceed  to  trial  at  the  Somerset 
•iies  in  a  feigned  action,  "  between  the  party  or  parties 
0  daiming  such  right  of  common  on  the  one  part,  and  the 
•ncms  having  right  of  common  thereon,  and  objecting  to 
adi  claims,  or  any  of  them,  on  the  other  part ;  and  the  vcr- 
iot  in  such  action  shall  be  final  and  conclusive,  and  therc- 
pon  the  commis8ionei*8  shall  allow  or  disallow  such  claim 
rdaims,  according  to  the  event  of  such  verdict." 
lEhe  18th  section  contemplated  the  necessity  for  a  strict 
Testigation  at  the  time  of  all  the  cliums  made  upon 
bgamoor,  by  giving  the  commissioners  power  to  appoint 

ll2 
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a  general  objector  to  all  cldms  made  thereon,  and  ioappoiij^ 
a  day  or  days  to  hear  such  claims  and  objections,  and  to 
summon  and  examine  witnesses  on  oath,  and  to  hear,  adjudge^ 
and  determine  such  chdms ;  and  in  case  any  parties  were 
dissatisfied  with  the  commissioners'  determination,  then  thst 
it  should  be  referred  to  arbitration,  or  that  a  feigned  action 
should  be  tried,  the  verdict  in  which  was  to  be  condusiTC^ 
and  the  commissioners  were  to  allow  or  disallow  the  ebums 
accordingly,  precisely  as  provided  in  the  15th  section  of  tlie 
act,  before  stated. 

Section  27  then  required  the  commissioners,  after  setting 
out  the  allotment  in  lieu  of  soil  in  the  said  moor  called 
Kingsmoor,  and  subject  to  such  sale  or  sales  as  might  be 
made  for  defraying  the  expenses  of  passing  and  executing 
the  act  as  therein  mentioned,  to  set  out  and  allot  all  the 
residue  and  remainder  of  the  said  moor  called  Eongsmcxff^ 
and  all  other  the  said  commonable  and  waste  land,  unto,  foi, 
and  amongst  all  and  every  person  and  persons  having  beeft 
allowed  right  of  common  thereon  respectively  within  the 
meaning  of  this  act,  in  respect  of  their  several  tenements^ 
without  any  regard  to  the  value  or  extent  of  such  tenement^ 
it  being  the  intention  of  the  act  that  every  such  tenement 
should  have  an  equal  allotment  in  the  said  moor,  haying 
regard,  nevertheless,  to  the  quality,  quantity,  situation,  and 
conveniency  of  the  same  allotments  respectively;  and  that 
the  allotment  or  allotments  to  be  made  in  respect  of  the 
tenements  situate  in  the  parish  of  Long  Sutton,  should  be 
contiguous  (or  as  near  thereto  as  possible)  to  the  said  parish 
as  the  general  convenience  will  admit  of. 

The  survivor  of  one  of  two  clerks  to  the  commissionen 
under  the  Kingsmoor  act  produced  the  inclosure  awaid) 
and  that  portion  of  it  allotting  portions  of  land  to  S.  Lang- 
field  and  K.  Lewis  was  read.     One  of  the  allotments  made 
under  the  Kingsmoor  Act  was  awarded  in  these  terms:— 
'^  Unto  and  for  the  said  R  Lewis,  and  S.  Langfield,  Ua 
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e,  in  respect  of  a  tenement  called  *  Late  Baunton's  ;^ 
lat  allotment  or  parcel  of  land,  situate  in  and  parcel  of 
jamoor  aforesaid,  numbered  33  on  the  plan  C,  contain- 
}  roods  aud  8  perches,  bounded  on  the  south  by  the 
I  drove,  and  on  the  east  bj  the  next  described  allot- 
i/*  S.  Langfield  took  possession  of  this  allotment.  The 
ess  then  proved  attending  the  commissioners'  meet- 
»  and  seeing  the  deceased  clerk  make  entries,  purport- 
to  be  of  claims  by  the  commoners,  in  the  commissioners' 
ok  of  claims,"  which  he  produced.  The  title  of  the 
:,  and  the  entry  oflfered  in  evidence,  were  as  follows : — 


1847. 


IT  of  the  Claims  delivered  to  the  Commissionsbs  acting  onder  an  Act  of  Parliament 
pasted  in  the  37th  Year  of  the  Reign  of  King  George  the  Third,  intituled,  &c. 


Mm 

Xo.  «!•  the 
Commit' 

rue. 

Leeueor 

OfpyhMtra 

ekAmkng. 

V^.  on  the 
CommU' 
ritmenf 

rue. 

Tenements. 

PremiMt 

whereon  the 

Ctaim  U  made. 

Peronein  the 

actual 
Poeeeteion, 

Remark$, 

lard 

38 

Sylvester 

Langfield. 

The  same 

as  38. 

88 

Late  Ban- 

ton's,  in 

Long  Sutton. 

Kingfsmoor. 

Sylvester 
Langfield. 

Allowed*. 
J.  C. 
J.  T.f 

68 

Late  Ban- 
ton's,  in 
Long  Sutton. 

Kingsmoor. 

John  Bean 
Pott. 

Edw.  Ham- 

blin  and 

others. 

Held  under 

Rd.  Lewis. 

Allowed. 

J.  C. 

J.  T.f 

C*  Red  ink.]                                            f  These  were  proved  to  be  inituU  of  Commisaioni-ra. 

he  word  "  allowed,"  in  red  ink,  opposite  S.  Langfield's 
n,  was  in  the  deceased  clerk's  handwriting,  to  which  the 
als  of  the  commissioners  were  annexed.  The  witness 
never  personally  seen  the  original  claims,  but  proved  a 
tless  search  for  them  in  the  drawer  where  all  the  inclo- 
I  papers  which  had  been  preserved  were  kept.  The  com- 
noners  had  acted  on  the  book  in  making  allotments.  It 
contended  for  the  lessors  of  the  plaintiff,  that  the  search 
been  sufficient  to  let  in  the  book  as  secondary  evidence 
lie  claims  ;  Kensington  v.  Inglis  (a) ;  for  as  the  parties 


(a)  8  East,  273. 
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1847.  entitled  were  required  bj  section  15  to  make  didms  before 
any  allotment  could  be  made  to  them,  they  must  be  taken 
to  have  done  so.  The  evidence  was  tendered  in  order  to 
shew  that  S.  Langfield  claimed  to  be  entitled  to  an  allot- 
ment under  the  intended  indosure  of  Kingsmoor,  in  reject 
of  an  estate  at  Long  Sutton,  called  ^^  Late  Banton's,'  heU 
by  him  under  K.  Lewis.  The  learned  Baron  said  tliat 
nothing  proved  that  the  commissioners  might  not  have  ad- 
judicated without  any  claim,  in  which  case  the  entiy  would 
stand  no  higher  than  the  notes  of  an  arbitrator,  and  was  no 
admission  by  S.  Langfield  that  his  estate  in  "  Late  BantonV 
was  less  than  a  fee ;  and  he  accordingly  rejected  the  book.  It 
was  then  shewn  that  one  Hamblin,  about  1799,  held  some  of 
S.  Langfield's  land  in  Long  Sutton ;  and  that  on  some  du- 
cussion  between  them,  Langfield,  speaking  of  the  land 
wliich  Lewis  had  had,  and  which  Carter  had  bought  of  hin^ 
said  he,  Langfield,  had  it  **  by  life  interest "  under  Carter. 
It  was  contended  that  this  declaration  of  S.  Langfield  re- 
butted the  presumption  that  he  held  in  fee  :  Doe  d.  Humat 
v.  Pettett  (a).  The  identity  of  the  tenement  formerly  called 
^^  Banton's"  and  the  premises  sued  for,  was  proved  by  a 
witness  born  in  1768,  who  also  swore  that  S.  Langfield 
never  had  any  other  property  in  Long  Sutton.  For  the 
lessors  of  the  pl^tifi*  it  was  said,  that,  the  defendants  m  poa- 
scssion  being  the  widows  of  S.  Langfield  and  of  his  eldest 
son,  their  privity  of  estate  made  his  declarations  evid^Kse 
against  them.  The  learned  Baron  said  that  the  declarations 
did  not  necessarily  apply  to  an  estate  for  his  own  Ufe  only, 
but  might  well  mean  an  estate  enduring  after  his  death 
for  the  lives  of  others :  and  he  directed  a  nonsuit,  saying 
that  the  lessors  of  the  plaintifiT  had  failed  to  shew  that 
the  reversion  in  fee,  which,  as  representing  Carter,  they 
claimed  in  the  premises  sought  to  be  recovered,  had  rested 

(a)  5  B.  &  Aid.  223  ;  see  SlaUerie  v.  PooU^,  G  M.  &  W.60i. 


^ 
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I  them  in  possession  on  the  death  of  S.  Langfield,  by  the        1847. 
etennination  of  some  single  particular  estate. 
A  rule  having  been  granted  to  set  aside  the  nonsuit,  and 
or  a  new  trial  on  the  ground  of  the  rejection  of  evidence. 

Butt  and  Moody  shewed  cause. — [Parke,  B. — The  whole 
question  was,  whether  S.  Langfield's  estate  was  for  his 
own  dngle  life  or  not.  Unless  the  lessors  of  the  plaintiff 
proved  that,  it  was  dear  they  could  not  recover.]  They 
Httd  that  this  property  was  only  held  by  copy  of  court  roll ; 
bat»  though  representing  the  lord  of  the  manor  of  Long 
Sotton,  they  did  not  produce  the  court  rolls  scheduled  in  the 
deed  of  1807,  to  shew  what  S.  Langfield's  interest  was,  or 
whether  it  had  ceased.  [Parke,  B. — The  amount  of  this 
interest,  if  copyhold,  was  not  shewn  to  be  less  than  a  fee.] 
The  conveyance  of  1807  is  consistent  with  the  supposition, 
that  in  the  ten  years  since  the  passing  of  the  Inclosure  Act  of 
1797  the  copyhold  had  been  granted  in  fee.  Next,  the  "  book 
of  chums"  under  the  Long  Sutton  inclosure  act  was  not  even 
aeoondary  evidence.  It  consisted  not  even  of  copies  of  the 
criginal  written  claims,  made  by  a  deceased  clerk  of  the  com- 
nuBsioners,  which  might  be  acts  in  the  course  of  his  duty,  or 
igunst  his  interest,  and  therefore  evidence  against  tlurd  per- 
Wi,  within  the  decisions  in  Doe  d.  Patteshally,  Turford  (a) 
«nd  Poole  V.  Dicas  (b) ;  but  it  consisted  of  notes,  forming  an 
Astract  or  summary  of  the  contents  of  the  claims,  originally 
a*de  in  writing,  according  to  the  act.  To  make  these 
entries  evidence,  it  was  essential  to  shew  them  to  have  been 
Sttde  contemporaneously  with  the  time  at  which  they 
Poiported  to  be  made,  viz.  in  the  clerk's  lifetime.  That 
^  established  in  Price  v.  Lord  Tonington  (c),  as  explained 

(«)  3  B.  &  Adol.  890.  Recog-  3  Bing.,  N.  C,  408. 

^^  in  Poole  v.  Dicat,  1  Bing.,  {h)  1  Biog.,  N.  C,  C50. 

^.  C.,G49;  &nd Brainy.PreecCy  (c)  1  Salk.  286  ;  2  Ld.Raym. 

11 M.  &  W.  773,  but  not  to  be  ex  •  873  ;  Holt's  R.  300 ;  Bull.  N.  P. 

*««ided  further ;  Marks  v.  Lahcc,  800,  898. 
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by  Parke,  J.,  in  Doe  d.  Patteshatt  v.   Turfard{a).     T^q 
could  this  book  be  primary  evidence ;  for  it  did  not  embci^ 
the  original  claims  marshalled  together,  and  was  not  a  pub- 
lic book  required  by  the  act  as  a  foundation  for  the  awanl 
but  mere  private  notes  made  in  aid  of  the  commissionen 
as^arbitrators.   Nor  did  it  mention  anything  about  the  laod 

• 

being  copyhold.  \^Aldersony  B. — ^Where  the  usage  of  bua- 
ness  varies  from  time  to  time,  nothing  can  be  inferred  from  it 
Docs  not  the  expression,  "  usual  course  of  business,"  mesa 
the  usual  course  in  contradistinction  to  what  is  out  of  it;  eo 
as  to  exclude  any  inference  that  what  is  not  commonly  done 
was  done  in  the  particular  case?]  Then  the  "return-rate* 
was  properly  rejected,  as  res  inter  alios  acta ;  for  it  was  nota 
rate  which  the  commissioners  were  called  on  by  the  act  to 
make,  nor  was  it  brought  home  to  the  knowledge  of  & 
Langfield.  The  bare  fact  of  returning  certidn  sums  to  tl» 
landowners  does  not  make  the  rate  other  than  a  mere  priyale 
calculation  for  guidance  of  the  commissioners.  \_Parhe,  & 
assented.  Aldersotiy  B. — The  lessors  of  the  plaintiff  aoi^ 
to  shew  by  this  document  that  S.  Langfield  knew  that  lie 
was  there  set  down  as  seventy  years  old,  and  as  being  onfy 
tenant  for  life  under  Carter,  so  as  to  divide  the  proper^ 
between  them,  giving  S.  Langfield  a  proportion  calculated 
on  his  life  interest  at  seventy.  Had  there  been  a  reasonable 
inference  of  its  being  known  to  and  assented  to  by  him,  it 
might  have  been  strong  evidence  for  the  jury.  Par/k,B.- 
The  receipt  itself  cannot  be  excluded ;  but  it  is  not  equi- 
valent to  any  statement  by  S.  Langfield,  that  the  total  re- 
turned rate  is  £6  and  upwards,  of  which  11.  lis.  6<L  yiu 
his  proportion,  and  the  rest  Carter's.  Bolfe,  B.— The 
receipt  is  quite  consistent  with  the  estate  of  S.  Langfield 
being  in  fee.]  Taking  the  estate  to  be  copyhold,  it  waste 
the  lessors  of  the  plaintiff  to  shew  a  declaration  by  S.  Lang- 
fa)  d  B.  &  Adol.  808^ 
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£el(l,  cutting  down  not  only  his  own  copyhold  interest,  but 
every  other  such  interest  intervening  between  himself  and 
Carter,  the  reversioner. 

Crowder,  Cochbumy  and  JPrideauXy  in  support  of  the  rule. 
— The  question  was,  whether  the  estate  of  the  lord  in  re- 
Tcrsion  had  come  into  possession  of  the  lessors   of  the 
plaiiitiff.      {^Parkey   B. — It  was  rather,   whether  all   the 
mesne  interest  of  the  copyholders  or  others  had  determined.] 
The  declarations  of  S.  Langfield  were  evidence  for  the  jury 
to  say  whetlier  they  admitted  his  having  only  an  interest 
for  his  own  life.     [^Parke,  B. — His  declaration  was  primary 
evidence  in  one  sense  (a),  and  therefore  admissible ;  but  it 
lets  in  the  objection,  that  no  evidence  of  the  defendant's 
title  was  conclusive  except  the  court  roll.     Taken  at  the 
utmost,  the  expressions  used  do  not  exclude  other  copyhold 
estates  in  remainder.     In  order  to  let  in  the  lord's  title  as 
nltiinate  reversioner,  and  to  shew  his  right  to  immediate 
possession  as  such,  it  was  for  the  lessors  of  the  plaintiff  to 
prove  that  no  copyhold  interests  besides  S.  Langfield's 
existed  after  his  death.     His  expression  as  to  Carter  docs 
not  prove  that,  or  carry  it  further.     Poole  v.  Dicas  {b)  does 
not  apply,  for  the  claim  is  not  under  S.  Langfield.     There 
is  a  covenant  in  the  deed  of  1807  to  produce  the  court  rolls 
there  scheduled,  and  no  negative  search  for  them  in  the 
proper  depository  was  shewn.     The  principle  of  the  case 
is,  whether  this  document  signed  by  S.  Langfield  is  tanta- 
mount to  his  saying  "  I  am  entitled  for  life,  and  the  im- 
mediate reversioner  is  Carter."     What  the  commissioners 
say  about  that  in  the  award  is  immaterial.]     It  is  sufficient 
for  a  new  trial  if  there  was  any  evidence  for  the  jury 
which  was  not  left  to  them.    Tyrwhitt  v.  Wyniie  (c),  and  Doe 

(/?)  Sec  Best  on  Presumptions  {c)  2  B.  &  Aid.  5.50.    See  3 

of  I-«i\v  and  Fact,  35,  post,  573,  n.      East,  451  ;  2  Moore,  153  ;  2  B. 
(b)   1  Bing.,  N.  C,  G4t).  &  Aid.  277. 
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1847.        <J'  Teynham  v.  T)fler{a\  which  seem  to  the  oontnuy,  lyew 
overruled  as  to  this  point  in  Crecue  v.  Barrett  (jb).    I^ow 
this  document  shews  that  no  one  but  S.  Langfield  and 
Carter  claimed  anything  in  respect  of  this  property.    [Al- 
dersauy  B. — No ;  it  goes  no  further  than  saying  that  Carter 
had  some  ulterior  interest  in  it.    No  part  of  the  evidence 
is  inconsistent  with  S.  Langfield's  having  held  for  the  life 
of  a  third  person  who  may  be  yet  alive.     As  to  the  roki 
that  evidence  must  go  to  the  jury,  they  are  not  to  be  re* 
quired  to  act  in  the  dark,  without  grounds.     Sometlung 
must  preponderate,  or  there  is  in  truth  nothing  to  go  to    . 
them.     Parke,  B. — The  reason  why  a  grant  to  a  man  fixr    .: 
life  is  taken  to  mean  for  his  own  life,  is  because  it  ia    ^ 
taken  most  strongly  agwist  the  grantor ;    so  that  if  the    , 
grantor  is  only  tenant  for  life,  the  grant  is  for  his  own  life;    ' 
for  he  can  grant  no  more;  and  if  he  outlives  the  grantee,  there    ; 
will  be  special  occupancy  during  his  own  life.     Such  grants    ; 
operate  according  to  the  interest  possessed  by  the  grantor.}    | 
Stoffff  V.  Wyatt  (c)  was  an  action  of  replevin.     Rent  wii    j 
acknowledged  to  have  been  paid  down  to  1821.    It  wif 
held  by  THndaly  C.  J.,  that  it  must  be  left  to  the  jury  to 
presume,  if  they  would,  that  the  tenancy  had  determined 
between  that  year  and  1836.     [Flatty  B. — There  the  onm 
of  proof  was  not  on  the  plaintiff,  as  in  this  case,  but  on  the 
avowant,  on  the  issue  of  non  tenuit     Parke,  B. — S.  Lanf 
field's  expression,  that  he  held  for  '^  life  interest,*'  is  primt 
facie  to  be  construed,  that  he  held  either  for  the  highest  or 
the  lowest  interest  those  words  will  convey.    If  it  is  ambiga- 
ous,  and  may  mean  an  estate  for  another  person's  life  andhii 
own,  or  for  a  long  term  of  years,  determinable  with  his  own 
life  and  that  of  another,  the  lessors  of  the  plaintiff  have  no 
case.     If  it  means,  for  his  own  life,  or  for  the  greatest  Me 


(a)  6  Bing.  661.  (b)  6  Tyr.458;  1  C,  M.,  &  R.919. 

(c)  2  Jur.  892. 
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field,  cutting  down  not  only  his  own  copyhold  interest,  but         1347 
every  other  such  interest  intervening  between  himself  and 
Carter,  the  reversioner. 

CrowdeTy  Cockbumy  and  PrideauXy  in  support  of  the  rule. 
—The  question  was,  whether  the  estate  of  the  lord  in  re- 
version had  come  into  possession  of  the  lessors  of  the 
plaintiff.  [ParAe,  B. — It  was  rather,  whether  all  the 
mesne  interest  of  the  copyholders  or  others  had  determined.] 
The  declarations  of  S.  Langfield  were  evidence  for  tlie  jury 
to  Bay  whether  they  admitted  his  having  only  an  interest 
for  his  own  life.  {Parkcy  B. — His  declaration  was  primary 
evidence  in  one  sense  (a),  and  therefore  admissible ;  but  it 
lets  m  the  objection,  that  no  evidence  of  the  defendant's 
title  was  conclusive  except  the  court  roll.  Taken  at  the 
utmost,  the  expressions  used  do  not  exclude  other  copyhold 
estates  in  remainder.  In  order  to  let  in  the  lord's  title  as 
ultimate  reversioner,  and  to  shew  his  right  to  immediate 
poflseasion  as  such,  it  was  for  the  lessors  of  the  plaintiff  to 
prove  that  no  copyhold  interests  besides  S.  Langfield's 
essted  after  his  death.  His  expression  as  to  Carter  does 
wt  prove  that,  or  carry  it  further.  Poole  v.  Dicas  (b)  does 
not  apply,  for  the  claim  is  not  under  S.  Langfield.  There 
is  a  covenant  in  the  deed  of  1807  to  produce  the  court  rolls 
there  scheduled,  and  no  negative  search  for  them  in  the 
proper  depository  was  shewn.  The  principle  of  the  case 
i^  whether  this  document  signed  by  S.  Langfield  is  tanta- 
nwmnt  to  his  saying  "  I  am  entitled  for  life,  and  the  im- 
nwdiate  reversioner  is  Carter."  What  the  commissioners 
^7  about  that  in  the  award  is  immaterial.]  It  is  sufiScient 
for  a  new  trial  if  there  was  any  evidence  for  the  jury 
wlich  was  not  left  to  them.   Tyrwhitt  v.  Wynne  (c),  and  Doe 

(a)  See  Best  on  Presumptions         (c)  2  B.  &  Aid.  550.    See  3 
^Uw  and  Fact,  35,  post,  573,  n.      East,  451  ;  2  Moore,  153  ;  2  B. 
{h)  1  Bing.,  N.  C,  049.  &  Aid.  277. 
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1847.  KIngsmoor  Inclosure  Act  Bj  s.  10^  there  could  have  been 
no  allotment  unless  an  original  claim  in  writing  eidsted. 
\Parhe,  B. — Taking  that  to  be  so^  is  thb  entry  a  copy  made 
in  course  of  business,  or  agsunst  the  clerk's  interest  ?  The 
act  did  not  direct  such  a  book  to  be  kept ;  and  it  contains 
no  public  matter.  In  Poole  v.  Dicas,  the  deceased  derl 
charged  himself  with  the  noting  of  the  bill.]  In  Doe  d. 
Patteshall  v.  Turford{a)y  it  was  proved  to  be  usoal  for 
the  clerk  to  make  the  entry,  and  not  for  the  partner,  whidi 
makes  the  admission  in  that  case  of  the  entry  by  tlic  de- 
ceased partner,  stronger  than  that  here  contended  for. 
[^Parkey  B. — C/iambers  v.  Bemasconi  (b)  was  distingui«hedf 
on  the  ground  that  putting  down  the  place  of  arrest  cm  the 
writ  was  not  part  of  the  official  duty  of  the  arresting  officer.] 

Cur.  adv.  vult, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court- 
There  were  two  questions  in  this  case :  first,  whether  the 
learned  Baron  was  right  in  refusing  to  suffer  the  case  to  go 
to  the  jury,  on  the  groimd  that  the  lessors  of  the  pkuntiff 
had  failed  to  make  out  their  claim ;  and  secondly,  whether 
any  evidence  was  improperly  rejected  at  the  trial.  We  art 
all  of  opinion  that  the  learned  Baron  was  right  in  directing 
a  nonsuit.  The  lessors  of  the  plaintiff  claimed  under  a 
mortgage  of  premises  therein  recited  to  be  held  by  copy  of 
court-roll.  Their  claim  was  as  reversioners,  subject  to  cc^ 
tain  copyhold  interests.  It  was  therefore  necessary  for  them 
to  clear  their  title  of  those  interests,  by  shewing  them  t» 
have  determined.  It  was  suggested  that  it  was  necessarf 
for  them  to  shew  that  determination  by  producing  the  copies 
of  court-roll.  But,  on  consideration,  we  are  of  opinion  that 
it  was  competent  to  the  lessors  of  the  plaintiff  to  shew  bf 


(o)  3  B.  &  Adol.  890.      How         (b)  1  Tyr.  335 ;  S.  C.  iu  enw, 
recognised,  see  p.  507,  note  (a).       4  Tyr.  531. 
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idence  that  the  copyhold  terms  were  at  an  end.  Ac- 
rlj,  if  anj  person  in  possession  of  the  premises 
that  his  interest  in  them  was  for  his  single  life 
bat  would  be  evidence  sufficient  to  raise  a  presump- 
at  the  outstanding  copyhold  term  ended  with  his 
^or  was  this  mere  secondary  evidence  inadmissible 
at  of  negative  search  for  the  original  deeds.  Mr. 
valuable  work  on  Presumptions  of  Law  and  Fact  (a) 


1847. 


V. 

Langfibld. 


n  p.  35  is  this  passage  : 
mptive  evidence  b  not,  in 
enae,  inferior  or  secondary 
i  evidence.  (Rose.  Civ. 
$,  2nd  ed.)  By  the  rule  of 
ch  declares  certain  species 
face  inferior  or  secondary 
By  and  requires  the  best  or 
r  evidence  to  be  given,  is 
not  that  some  kinds  of  eyi- 
« tobe  rejected  as  less  Con- 
or credible  than  others, 
t  no  evidence  shall  be  re- 
srhich  shews  on  its  face 
>nly  derives  its  force  from 
th«r  which  is  withheld. 
jT  cases  the  law  has  appro- 
certain  kinds  of  evidence 
proper  proof  of  certain 
thusy  a  will  or  contract  re- 
>  writing  should  be  proved 
production  of  the  docu- 
itself;  the  records  and 
proceedings  of  courts  of 
are  the  proper  proof  of 
ts  therein  recorded,  &c. ; 
rhich  cases  any  evidence 
}r  presumptive,  deriving 
i  from  the  will,  contract, 
&c.,  such  as  copies,  ex- 
>r  the  recollection  of  wit- 
are  rejected  as  secondary ; 
t.  liv.  8,  tit.  C,  8.  2,  n.  10. 


Rose.  Crim.  Evid.  1,  2;  Gilb. 
Evid.  94;)  and  not  receivable 
till  the  absence  of  the  primary 
evidence  under  which  they  derive 
their  force  is  satisfactorily  ac- 
counted for.  So,  the  production 
of  a  written  document  itself  is 
the  best  or  primary  evidence  of 
its  contents,  when  those  contents 
are  in  issue.  {Queen's  easey  2  B. 
&  B.  286,  by  the  judges.)  But  ex- 
cept in  these  and  some  few  other 
instances,  no  evidence  relevant  to 
the  issue,  and,  h  fortiori,  no  evi- 
dence which  carries  a  presump- 
tion of  truth  with  it,  will  be  re- 
jected on  the  ground  that  written 
evidence,  or  evidence  of  a  more 
direct  or  satisfactory  kind,  might 
have  been  procured.  Thus,  the 
payment  of  money  may  be  proved 
by  a  witness  who  saw  the  pay- 
ment mode,  although  a  written 
receipt  was  given  at  the  time. 
{Rambert  v.  Cohen^  4  Esp.  213). 
And  a  verbal  demand  of  goods 
may  be  proved  though  there  was 
also  a  demand  made  in  writing. 
{Smith  V,  Young^  1  Camp.  439). 
And  it  has  been  lately  settled,  after 
a  long  series  of  irreconcilable 
rulings  at  Nbi  Prius,  that  admis- 
sions against  interest,  made  by  a 
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clearly  shews  that  though  it  be  only  a  presumption,  and  not 
evidence  of  the  contents  of  the  court^rolls,  it  would  from 
its  own  nature  be  good  original  or  primary  evidence  in 
itself.     All  statements  made  by  a  deceased  person  while  in 
possession  of  property  are  in  themselves  original  evidence,  if 
they  go  to  cut  down  his  interest  in  it.    This  objection  to  tbe 
admissibility  of  S.  Langfield's  declarations,  irrespective  of 
the  court-rollsy  having  been  disposed  of>  it  appears  to  us  tint 
the  claim  put  in  by  him  was  sufficient  to  shew  that  he  was 
entitled  to  some  interest,  and  that  Carter  was  the  immediate 
reversioner.     But  as  that  did  not  shew  the  nature  and  ex- 
tent of  S.  Langfield's  interest,  it  was  sought  to  be  8np{£ed 
by  his  viva  voce  declaration,  viz.  that  he  held  the  prenuBes 
"  by  life  interest"  Had  he  said  that  he  held  "  for  his  own 
life,"  that  would  have  been  evidence  for  the  jury ;  but  the 
actual  expression  might  mean  lils  own  life,  or  that  of  anotber, 
or  his  own  life  with  that  of  another.    That  was  ambignoaa^ 
without  anything  to  strike  the  balance  either  way  in  the 
ordinary  sense  of  the  words,  nor  was  any  usage  of  the 
neighbourhood  proved  as  to  the  meaning  of  the  words  usei 
We  are  therefore  of  opinion  that,  the  burden  of  affirmatifc 
proof  lying,  as  it  did,  on  the  lessors  of  the  plaintiff,  the  cvi- 
dcncc  in  question  was  not  such  as  should  liave  been  left  to 
the  jury. 

The  next  question  is,  whether  evidence  was  impropciiy 


party  to  a  suit,  are  receivable  as 
primary  evidence  against  him, 
even  though  they  relate  to  the 
contents  of  instruments  of  the 
most  solemn  kind  ;  for  such  evi- 
denco  is  not  secondary  in  its 
character,  and  has  the  presump- 
tion in  favour  of  its  truth,  arising 
from  the  admissions  being  preju- 
dicial to  the  party  making  it. 
(SlaUerie  v.  Fooley,  C  M.  &  W. 


6G4;  Howard  Y.  Smith,  S  ScQ% 
N.R.,574.)  For  these  reasoitfyii 
may  ho  laid  down  as  a  rule,  thtt 
it  is  in  general  competent  to  pro^ 
any  fact  by  presumptive,  as  well 
as  by  direct  evidence,  (B<>*" 
Crim.Evid.l6, 2nd  ed.,)  althoogJ^ 
the  withholding  tlie  latter  v^I 
be  ground  for  observation,  i* 
Ev.  Pothier,  340;  Theoiy  ^ 
Presumptive  Proof,  G2)/' 


hHiAby  vacation^  10  tict.  51^ 

rejected*     First,  a  document  called  a  ^^return-rate"  was 

offered  in  evidence,  bj  which  it  was  sought  to  shew  that  a 

sum  of  money  calculated  on  S.  Langfield's  interest  in  the 

property,  being  for  his  own  life  onlj,  had  been  received  by 

Um  under  this  rate ;  but  that  did  not  advance  the  case,  unless 

it  were  shewn  that  he  had  claimed  in  respect  of  his  interest 

IB  for  his  own  life  only,  for  there  was  no  reasonable  ground 

to  infer  that  this  rate,  or  the  grounds  upon  which  the 

mount  of  payment  to  him  under  it  had  been  calculated, 

bad  ever  come  to  his  knowledge.   The  learned  Baron  there- 

fixe  properly  held  that  he  could  not  admit  the  return-rate 

mmdence. 

The  last  question  is,  whether  the  book  of  claims  should 
Uye  been  received  as  secondary  evidence  of  the  origiual 
ciaim  made  in  writing,  to  shew  an  admission  by  S.  Lang- 
field  that  his  was  a  life  estate.    We  are  very  much  incliped 
to  think  that  this  book  should  not  have  been  rejected  at  the 
trial,  for  the  original  appeared  to  be  lost.  The  initials  of  the 
commissioners,  affixed  to  the  entry  produced,  afforded  ample 
cridenoe  of  its  existence  at  the  time  at  which  it  purported  to 
be  written,  and  it  was  made  in  the  course  of  business  by  a 
pw)n  whose  death  was  proved ;  but,  if  received,  it  would 
We  not  advanced  the  case  of  the  lessors  of  the  plaintiff,  or 
>Hered  the  defendant's  position,  for  its  object  had  been  better 
pro?ed  before  by  S.  Langfield's  declaration  in  1810,  limiting 
the  nature  of  his  interest.     We  shall  therefore  act  on  the 
Judgment  of  the  Court  in  Crease  v.  Barrett  {a).  The  Court 
tkete  Bays,  that  the  authority  of  Doe  d.  Lord  Teynham  v. 
'^hr  (J)  had  been  quoted  to  shew  that  the  Court  had  a 
power  to  refuse  a  new  trial,  if  evidence  had  been  improperly 
'^ted  which  in  their  judgment  ought  to  have  no  effect, 
there  bebg  enough  to  warrant  a  verdict  against  the  party 


(a)  1  C,  M.,  &  R.  919  ;  6  Tyr.  458,  475. 
\b)  6  Bing.  561. 
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184/.  ofTering  the  evidencey  supposiog  it  to  have  beenadmitted;  and 
that  something  to  the  same  effect  had  fallen  from  Sir  Jomei 
Mansfieldy  in  Harford  v.  Wilson  (a),  and  from  Lord  TeidO' 
den,  in  Ihfrwhitt  v.  Wynne  (by  After  saying  that  the  nk 
is  there  laid  down  much  too  generally^  they  proceed  to  stite 
that  **  in  some  cases  no  doubt  a  new  trial  may  be  refiued^ 
when  a  witness  has  been  improperly  rejected,  as  where  die 
fact  which  such  evidence  was  to  establish  was  proved  bj 
another  witness,  and  not  disputed ;  Edwards  v.  Evoms  {e)\ 
or  where,  assuming  the  rejected  evidence  to  have  been  xe- 
ccivcd,  a  verdict  in  favour  of  the  party  for  whom  it  wtt 
offered  would  have  been  manifestly  agdnst  tlie  wei^t  rf 
evidence,  and  certainly  set  aside  on  application  to  the  Court 
as  an  improper  verdict."  In  this  case,  had  the  book  of  duns 
been  admitted  to  shew  S.  Langfield*s  claim  in  1797,  in  the 
terms  stated  in  it,  it  would  not  have  advanced  the  ciee 
of  the  lessors  of  the  plaintiff:  for  the  same  person's  de- 
claration by  way  of  like  claim  in  1810  would  have  been  i 
much  stronger  piece  of  evidence  in  their  favour.  Then,  no 
evidence  having  been  improperly  rejected  but  such  as  w* 
immaterial,  and,  if  admitted,  would  not  have  prevented  s 
nonsuit,  we  think  the  result  should  not  lead  to  a  new  tmL 
The  circumstances  do  not  carry  the  case  so  far  as  Crease  r. 
Barrett,  or  the  cases  there  referred  to. 

Ride  discharged  (4 

(a)  1  Taunt.  14.  v.  Farr,  4  Adol.  &  EU.  53;  tl* 

(b)  2  B.  &  Aia.  559.  4  M.  &  W.  314. 

(c)  3  East,  451.     See  Nathan         (d)  See  Hughes  v.  IlugheSt  W 
V.  Dudley y  2  Moore,  153 ;  Rutsen  M.  &  W.  701;  and  the  next  case- 
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Doe  (L  ChidgeV  v.  Harris  and  Wife.  p^,  10. 

JuJECTMENT   for  three  dwelling-houses   in    Bristol,  a  testator  de- 

At  the  trial,  before  Erie,  J.,   at  the    Bristol   Summer  1^^^''^^'' 

Aflrizes,  in  1846,   the  plaintiff  claimed  as  heir-at-law  of  tnwt  for  sale, 

Aobert  Chidgey.     The  defendants  proved  that,  in  1827,  the  proceeds  to 

Bobert  Chidgej,  being  in  possession  of  the  houses  in  ques-  ^^q  to^ch  of 

tioD,  made  his  will,  and  devised  them  to  Cross  and  Kossiter,  ^'^rei?^^^^'' 

Hwn  tmet  to  sell  the  same,  and  apply  the  proceeds  of  the  institations. 

i.  ,  ±  M,  ^  X  ^  yiq  aigo  gave 

wem  payment  of  legacies,  of  £50  each,  to  the  Bible  and  legacies  to  other 

Qmich  Missionary  Societies,  and  the  Bristol  Infirmary,  made  Ms  bro- 

After  giving  various  legacies  to  other  persons,  he  made  his  ti^er  residuary 

Iffother,  Thomas  Chidgey,  residuary  legatee ;  and  having,  i/«w,  that  the 

hj  a  codicil,  substituted  him  for  Kossiter  as  executor,  died  not  avoided  by 

iortly  after.    The  defendants  were  in  possession  as  tenants  ^o^d^  ° 

to  the  cestui  que  trusts  under  the  will.     In  reply  to  this  ^,  G«°-  2,  c.  36, 

,     .  ,  though  the 

cue,  the  plaintiff  put  in  a  deed,  executed  by  Cross  and  the  houses  went  to 
how  of  Kossiter  sixteen  years  after  the  testator's  death,  and  not  to  the ' 
ky  which  they  rejected  and  disclaimed  all  the  property  be-  ^LtuJe^db* 
qoeathed  and  devised  by  the  will,  together  with  all  the  of  the  tesutor's 
«U8tg  thereof.     The  defendants  then,  by  way  of  rejomder,  his  death,  the 
ttd  in  order  to  shew  that  before  the  deed  of  disclaimer  had  ^a^hl^o^ht 
keen  executed  Cross  had  assented  to  the  devise,  gave  evi-  i°  ^*y®  ^***  f^, 

i_  ,  .  forbemgtrust/ 

<Knoethat,  during  the  reading  of  the  testator's  will  aft«r  jr«w,  that  these 

Us  death.  Cross  said,  "  I  ought  to  have  had  £5  for  being  equivocal  and 

tmst"    The  pldntiff,  upon  this,  contended  that  this  ex-  ^^y  fhoSid^not 

iwesrion  was  no  evidence  that  Cross  had  assented  to  act  as  ^a^f  ^^  left 

to  the  jury  as 

^^otor ;  but  the  learned  Judge  held  the  contrary,  and  left  proving  his 

^  to  the  jury  whether  Cross  so  assented  or  not.     The  jury  trustee,  to  the 

'inind  that  be  had,  and  gave  a  verdict  for  the  defendants,  leave  ^^^^^^  ^^^^ 

"^bg  reserved  to  move  to  enter  a  verdict  for  the  plaintiff.     ti»er  «» unam- 
biguous assent 
to  a  devise,  ex  • 
pressed  by  words  or  matter  in  pais,  without  deed,  is  sufficient  ? 
Qiwre,  whether  a  devisee  in  trust  can  disclaim  by  deed  after  previous  assent  to  the  devise  in 

▼OL.  XVJU  MM  M.  W. 
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1847.  In  Michaelmas  Term,  1846,  Manninffy  Serjt.,  mo^ 

cording  to  the  leave  reserved,  on  two  grounds :  firsi 
there  was  no  evidence  of  any  assent  by  Cross,  as  exc 
to  the  devise ;  secondly,  that  if  there  was,  the  stat 
Mortmain,  9  Geo.  2,  c.  36,  so  far  avoided  that  part  < 
will  by  which  an  estate  was  given  to  parties  in  trust, 
render  it  ineffectual  to  pass  any  estate  to  them.  In  J 
Burdett  v.  Wrighte{a\  a  testatrix  seised  in  fee,  after  clu 
her  estate  with  payment  of  an  annuity,  devised  it  to  i 
his  heirs  and  assigns  for  ever,  adding  her  wish  and 
to  be,  that  the  said  G.  S.  should,  in  his  lifetime,  o 
the  estate  to  some  charitable  uses,  to  take  place  at  his  ( 
and  not  before.  This  was  held  a  devise  within  the 
view  of  9  Geo.  2,  c.  36,  which  avoided  not  merely  the 
but  also  the  estate  given ;  so  that  on  the  death  of  * 
without  executing  any  conveyance  protected  by  the  at 
the  legal  estate  descended  to  the  lieir-at-law.  It  i 
necessary  to  contend  that  more  of  the  will  than  t 
mitation  to  the  charitable  use  is  void :  Doe  d.  Tho 
V.  Pitcher  {b), — He  mentioned  Gravenor  v.  Halk 
Attorney-General  v.  Ward  (rf),  Arnold  v.  Chapm 
[^Pollock,  C.  B. — As  to  the  last  point,  suppose  a  n 
devise  land  in  strict  settlement  to  relations,  and  a 
direct  £5  to  be  paid  to  an  hospital,  can  the  trust  est 
the  land  be  avoided?  On  the  other  ground  a  rul( 
be  granted.  Parke,  B. — In  the  3rd  edition  of  Pow 
Devises,  by  Jarman,  pp.  20,  21,  it  is  said,  that  if  pa 
devise  is  charitable  and  part  not,  but  the  two  obje 
inseparably  connected,  the  devise  is  void ;  but  if  \ 
nccted,  the  will  may  be  good  for  that  part  which  u 
and  bad  for  the  part  which  is  bad.  That  is  borne 
effect  by  the  Attorney- General  v.  Ward.  Aldersoi 
The  judgment  of  Lord  Hardwicke,  in  Arnold  v.  Ch* 

(a)  2  B.  &  Aid.  710.  (d)  3  Ve8.  327. 

(b)  6  Taunt.  369.  (e)  1  Ves.,  sen.,  108, 

(c)  Amb.  643. 
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supports  thai  view  of  this  case.  Bolfe,  B. — Oraoenor  v. 
BdBum  merely  decided  that  so  much  of  the  estate  as  was 
giYen  to  charitable  uses  would  go>  not  to  the  devisees,  but 
to  the  heip-at-4aw.  Here,  as  in  Doe  v.  WrigkUy  the  heir-at- 
kw  takes  that  which  was  meant  for  a  charity.]  The  rule 
was  refused  on  this  point>  and  granted  on  the  other. 

CrowderwidBca^Haw  now  shewed  cause. — There  was  some 
efidenoe  of  assent ;  so  that  the  whole  question  is  reduced 
to  thisiy  whether  Cross  had  in  point  of  fact  assented,  or 
meant  to  assent  to  the  devise,  so  as  to  accept  the  office  of 
trustee ;  for  if  he  had,  his  subsequent  disclaimer  made  no 
d]ffisrenoe(a).  That  was  for  the  jury.  Slight  evidence  of 
went  to  a  devise  is  sufficient  (b) ;  and  there  seems  no  rea- 
son why  Cross  should  not  have  assented.  Must  the  dis- 
daimer  by  deed,  made  sixteen  years  after  testator's  death, 
neoessarily  operate  for  want  of  affirmative  proof  of  assent 
in  the  meantime  ?  Whether  he  assented  or  not  he  took 
tbe  l^al  estate.  [iZo(^,  B. — Though  prim&  facie  a  man 
is  presumed  to  assent  to  a  devise  to  him,  yet  his  disclaimer 
strips  him  of  the  l^al  estate,  and  throws  on  the  other  side 
the  burden  of  proving  that  he  had  previously  assented. 
Here  a  burden  was  imposed  on  Cross,  without  any  personal 
benefit.  Did  his  words  amount  in  substance  to  more  than 
this— '^  I  am  named  a  trustee,  and  ought  to  have  had  £5 
for  being  so?"]  He  does  not  object  to  the  burden  of  the 
trust,  though  he  says  he  should  have  had  £5.  His  mental 
acquiescence  is  enough,  without  any  act.  [^Aldersorif  B. — 
As  soon  as  we  decide  that  it  lies  on  you  to  shew  affirma- 


(a)  See  Shep.  Toachst.,  by  of  devisee  or  grantee  alters  the 

Preston,  7th  ed.,  70.    So,  had  he  case.      See  Shep.  Touchst.,  by 

diadauned,  he  could  not  after-  Preston,  70. 

wards  aseent.  Id.;  4  Leon.  207;  (b)  But  see  Williams  on  Ex- 

Towium  v.  TidteUy  3  B.  &  Aid.  ecutors,  2nd  ed.,  985. 
51,    The  coverture  and  infancy 
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tively  that  the  devisee  in  trust  assented,  the  case  Mm 
within  the  rule  we  have  lately  laid  down  (a)y  that  where  an 
expression  is  ambiguous,  and  applies  equaUy  to  either  view 
of  a  question,  it  is  no  evidence  at  all  for  the  jorjr.  A  man 
in  the  position  of  a  devisee  in  trust  has  a  dear  power  to 
disclaim ;  then  the  deed  of  disclaimer  throws  it  on  jou  to 
shew  that  he  has  not  exercised  that  power.  Parhe^  B.— 
By  law  the  estate  devised  vests  in  the  devisee  before  ab- 
sent (&);  accordingly,  in  this  case.  Cross  took  the  legal 
estate  by  the  devise  to  him ;  it  was  therefore  for  the  jaiy 
to  say,  whether  he  had  disclaimed  taking  it  within  a  rear 
Bonable  time  after  the  testator^s  death,  and  his  own  know- 
ledge of  the  devise.  Here,  however,  it  went  to  the  juy 
that  he  had  precluded  himself  from  disclaiming  by  previooi 
assent  Rolfe^  B. — Probably  a  disclaimer  by  deed  was 
superfluous ;  else  it  would  be  in  the  power  of  a  stranger,  by 
devising  to  a  man  in  trust,  without  conferring  on  him  any 
benefit,  to  compel  him  to  assent  to  the  devise,  or  incur  tbe 
expense  of  preparing  a  deed  of  disclaimer  in  order  to  free 
himself  from  it  Though  it  has  been  held  that  a  disdaimer 
of  an  estate  in  fee  need  not  be  by  matter  of  record,  as  was 
formerly  held  in  Townson  v.  Tickell{c)j  it  has  never  been 
settled  that  such  disclaimer  must  be  by  deed ;  and  in  tbe 
case  mentioned,  Holroydy  J.,  was  of  opinion  that  it  need 
not  The  point  was  left  undecided  in  Doe  d.  SmyA  t. 
Smyth  (d),  Parke,  B. — A  disclaimer  of  a  tenancy  from 
year  to  year  may  be  by  matter  in  pais.  Mr.  PrestoD,  in 
the  7th  edition  of  Sheppard's  Touchstone,  p.  285,  inserts 
this  passage :  "  The  law  presumes  that  every  grant,  &c.  is 
for  the  benefit  of  the  grantee,  &c. ;  and  therefore,  till  ^ 
contrary  is  shewn,  supposes  an  agreement  to  the  grant 

(a)  Doe  d.  JVelsh  v.  Lanpfield,  (c)  3  B.  &  Aid.  31.    See  A?- 

ante,  p.  497.  cholwn  r.  Wordsworihy  2  Swawt. 

{h)  See  Co.  Lit.  111. a. ;  Butler  365 ;  and  3  East,  410. 

and  Baker's  case,  3  Co.  26.  {d)  6  B.  &  C.  112. 


^ 
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loin  the  moment  there  is  evidence  of  disagreement,  then, 
oonstruction  of  law,  the  grant  is  void  ab  initio,  as  if 
>  grant  had  been  made  (citing  Thompson  v.  Leojch  (a) ), 
id  in  intendment  of  law  the  freehold  never  passed  from 
e  grantor."  The  ori^al  text  of  the  Touchstone  then 
oceeds:  ^'And  before  agreement  the  grantee  may  waive 
and  80  avoid  the  estate  and  the  deed  also  whereby  the 
late  is  made.  And  if  it  be  but  a  lease  for  years  that  is 
ide,  he  may  waive  and  avoid  that  by  word  of  mouth  in 
e  country  (viz.  in  pais),  as  well  as  a  ^£i  of  goods,  or  an 
ligation  delivered  to  his  use  (&).  But  if  it  be  an  estate 
fieehold  that  is  made  by  feofiment,  &c.,  it  seems  he 
Dnot  waive  and  avoid  that  but  in  a  court  of  record." 
jr.  Preston  adds,  '^  this  conclusion  is  too  general,"  and 
fens  to  21  H.  8,  c.  4,  and  Lord  LoughborougKs  opinion  in 
rtwe  V.  Dicken  (c).  This  is  strong  to  shew  that  a  man  may 
sdaim  even  an  estate  by  word  of  mouth.  Here  the 
ueBtion  is,  did  he  in  fact  disagree?]  During  the  sixteen 
e»8  which  followed  the  testator's  death,  the  legal  pre- 
imption  would  be  that  he  assented.  In  Doe  d.  Smyth  v. 
h^(d)9  Lord  Tenterden  says,  ^*  It  is  clear  that  a  de- 
ind  interest  vests  in  the  devisee  by  presumption  of  law, 
■efore  entry :  Ca  Litt.  111.  a.  It  may  be  admitted  that  a 
Msee  cannot  be  compelled  to  accept  the  devised  interest, 
lat  may  by  some  mode  renounce  and  disclaim  it,  and  that 
■pon  such  renunciation  or  disclaimer  it  will  descend  to  the 
cir,  or  pass  to  a  remainderman.     And  it  is  not  necessary 


1847. 


(«)  2  Vent.  198;  3  Mod.  296; 
^er,  807.  The  decision  of 
^  majority  of  three  judges  re- 
BiBed,  and  that  of  VerUriSy  J., 
bmed;  S.  C,  Dom.  Proc.  16 
^^  Journals,  163.  See  an- 
her  ease  between  same  parties, 
Stik.  618. 
{h)  In  4  M.  &  Ryl.  191,  note. 


Seijt.  Manning  quotes  Year 
Book,  M.  7,  £.  4,  fol.  20,  pi.  21, 
as  contrary.  See  per  Chuldy  J., 
1  Salk.  301,  JVaniford  v.  Wank- 
ford, 

(e)  4  Ves.  97. 

(d)  6  B.  &  C.  112.  See  cases 
collected  in  the  reporter's  note, 
4  M.  &  Ryl.  189. 
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1847.  in  the  present  case  to  decide  whether  such  lenmidatioii 
and  disclaimer  may  be  bj  parol,  because  in  whatever  fom 
they  are  made,  we  think  there  must  be  a  dear  and  uneqai- 
vocal  disclaimer  of  any  estate  in  the  land."  Before  this 
rule  can  be  made  absolute,  the  Court  must  say  there  is  no 
evidence  whatever  of  assent,  or  that  it  is  so  ambiguous  as 
to  be  not  only  slight  but  insensible. 

Manning^  Seijt,  and  BaUy  contriL — First,  the  words 
used  did  not  import  assent ;  and  secondly,  if  they  did,  a 
mere  verbal  assent  to  a  devise,  without  some  act  of  dealing 
with  the  estate  (a),  will  not  take  away  the  devisee's  right  to 
disclaim.  On  the  first  point  it  is  sufficient  to  say,  that  as 
the  words  used  might  mean  that  he  refused  the  office  of 
trustee,  they  were  at  least  not  sufficiently  unambiguonB  to 
be  left  to  the  jury  as  evidence  that  he  accepted  it(i) 
Though  a  legal  estate  may  equally  pass  by  devise,  whether 
the  devisee  takes  a  benefit  or  only  a  burdensome  trust 
under  it,  his  actual  position  in  those  respects  must  be  taken 
into  consideration,  in  construing  his  expressions  to  imply 
his  assent  to  the  devise  or  the  contrary.  \PaTkey  B. — Tic 
cases  put  in  Sheppard's  Touchstone,  by  Preston,  p.  70, 
as  to  disagreement  in  case  of  obligations  delivered  as  es- 
crows, or  on  certain  conditions,  leave  the  question  open 
what  agreement  or  disagreement  is.  Assent  to  a  bood 
might  be  by  placing  it  among  the  party's  muniments.] 
No  point  as  to  disclaiming  in  reasonable  time  was  taken 
at  the  trial.  [Parkey  B. — My  doubt  has  been,  whether 
Cross's  lying  by  for  sixteen  years  without  disclaiming  had 
not  some  bearing  on  the  question  whether  he  meant  to 
assent,  so  as  to  enable  the  jury  to  strike  a  balance,  by 
taking  into  consideration  his  verbal  expressions  on  the  soth 

(a)  See  Dae  d.  MabberUy  v.         {h)  See  Williams'  Executory 
Mabberley^  6  C.  &  P.  126 ;  Young      2nd  ed.,  d85. 
v.  HoimeSf  Stra.  70. 
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may  be,  that  if  he  did  not  mean  to  assent  he 
we  disclaimed  sooner.  Rolfe^  B. — The  rule  was 
ed  as  for  misdirection,  but  on  the  point  whether 
9  evidence  to  go  to  the  jury  at  all.]  On  the 
>int,  it  appears  from  Butler  and  Baker's  ccue  (a\ 
rerbal  waiver  or  disagreement  in  pais  is  of  any 
law  to  devest  a  freehold ;  for  the  law  doth  more 
1  act,  e.  g.  of  entry  on  land  and  taking  the  profits 
irords,  than  words,  e.  g.  of  waiver  and  disagree- 
sach  an  estate  without  an  act :  '^  for  the  law  doth 
eeds;  but  words  without  an  act  are  not  in  this 
rded  in  law,  as  it  is  adjudged  in  M.  34  Ed.  1, 
232,  that  if  a  man  takes  a  distress  for  one  thing, 
he  comes  into  a  court  of  record  he  may  avow  for 
ig  he  pleases."  Lord  Coke  goes  on  to  dte  the 
k  (*),  17  Edw.  3,  fol.  6,  pi.  18,  thus :  "  The  husband 
18  land,  and  took  back  an  estate  to  him  and  his 
iL  The  husband  died,  and  the  lord,  of  whom  the 
held  by  knight's  service,  supposing  the  husband 
seised,  by  word  assigned  dower  to  the  wife,  which 
ted ;  yet  it  was  adjudged  that  this  refusal  of  the 
inheritance,  and  acceptance  of  her  dower  in  pais, 
t  devest  the  freehold  out  of  her  (c)."  [Parfc,  B. 
king  100  shillings  in  lieu  of  dower  was,  in  truth. 


p.  26  a. 

Iflo  Yin.  Abr.,  tit.  Dis- 

A.,  pi.  11,13;  4M.& 

ppeara  from  the  Year 
she  took  100  ahillings 
hat  which  she  held, 
round  that  she  did  not 
•wer  by  deed,  and  did 
)  by  any  deed  her 
le  two  other  parts  of 
■anted  to  her  husband 
f  in  tail,  and  on  de- 


mand of  them  if  she  was  disseised, 
**  disoient  q'  oile."  Afterwards,  at 
Westminster,  to  which  Shard, 
before  whom  the  assize  of  no- 
vel disseisin  had  been  tried  at 
Canterbury,  adjourned  it,  what 
is  called  in  the  margin  the  *' ju- 
dicium/' is'^  Sh.  (semble  Shard): 
Nos.  avo^  pie  a  tout  le  cou^isell 
et  lour  semble  q.  el'  n'  e  p.  bar- 
rable.  Per  q.  ag.  1'  ass.  q.  el' 
rec.  sa  sein,"  &c.  (that  she  should 
recover  her  seisin,  &c. 
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entering  on  the  estate  in  respect  of  dower.  No  act  was 
done  to  determine  her  election.  She  might  take  the  100 
shillings  in  the  impression  that  it  was  part  of  the  profits 
of  the  estate;  so  that  the  receipt  of  that  sum  was  in 
equivocal  act  Rolfe,  B. — I  do  not  understand  it  She 
entered  under  the  estate  in  dower.  The  claim  of  (ne- 
third  of  White  acre  did  not  conclude  her  as  to  Black  acre.] 
It  does  not  appear  whether  she  had  notice  at  the  time 
of  paying  the  100  shillings  that  she  was  entitled  to  the 
whole  estate.  The  case  goes  furllier  than  is  neoessazy 
to  be  contended  here.  Again,  Ca  Litt.  245.  b.  lays  it 
down,  that  "  acts  without  words  may  make  an  entiy, 
but  words  without  an  act  (viz.  entry  into  the  land,  &&) 
cannot  make  an  entry."  At  all  events,  there  should  be  a 
new  trial,  for  the  words  were  assumed  to  be  sufficient  to 
prove  assent  by  the  devisee. — Fitzherbert^s  Abridgment, 
tit  Joint  Tenancy,  pL  9,  and  Brook's  Abridgment,  tit. 
Disclaimer,  pi.  2,  were  also  cited. 

Parke,  B. — There  is  no  authority  but  Butler  and 
Baker*8  case  for  saying  that  a  verbal  assent  to  a  devise 
is  insufficient;  but  that  case  does  not  clearly  apply.  It 
is  not  necessary  to  decide  the  point;  for  we  all  think  thst 
Cross's  expressions  were  so  ambiguous,  that  they  ougiit 
not  to  have  been  left  to  the  jury  as  evidence  importing  bi^ 
assent  to  the  devise.  Unless  there  was  unequivocal  eri* 
dence  of  assent,  the  subsequent  disagreement  by  deed  of 
disclaimer  would  avoid  the  estate  quoad  hunc  The  con- 
sequence would  be  to  avoid  the  will,  as  to  him,  ab  initi(H 
and  vest  the  legal  estate  in  Kossiter,  so  that,  as  his  heirs 
have  disclaimed,  it  would  revert  to  the  heir-at-law  of  the 
testator. 

Alderson,  B. — All  that  is  proved  here  is  consistent 
with  there  not  being  an  assent  by  Cross  to  the  devise. 
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SoLFEy  B. — I  do  not  understand  Butler  and  Baher^s  case  1847. 
i  to  this  point.  The  question  in  the  case  in  the  Year 
ooks  wasy  whether  the  wife  was  entitled  to  the  whole 
itatey  or  only  to  a  third  of  it  as  dower.  She  actually 
soeiyed  100  shillings  in  consideration  of  her  right  to 
ower,  and  so  made  her  election,  and  yet  her  act  and 
edaration  were  held  not  to  bind  her. 

Rule  absolute  for  a  new  trial  (a). 


(a)  See  21  H.  8,  c.  4 ;  Crewe  v.  Dickens  4  Ves.  jun.  d7 ;   Adams 
\  TmmUm,  6  Madd.  435. 


Haigh  and  Another  ©.  Joseph  and  John  Jaooar.  ^^^  12. 

iRESPASS  for  breaking  and  entering  a  coal  mine  or  vein  A  deed,  which 
^  ooal  of  the  plaintiff  lyiiig  under  certain  closes,  pieces,  dtiLr  at'^m- 
»  parcels  of  land  or  ground  named,  and  digging  coals  there.  jJ^de^JJ^gti^. 
^nd  count,  for  carrying  away  coals.     Third  plea  to  the  t«te  of  Uses, 

I  *f     cf  tf  cannot,  in 

list  count  stated,  that  one  John  Sykes,  before  the  makmg  pleading,  be  re- 
( the  indenture  thereinafler  mentioned,  and  long  before  rating*nnder*" 
ke  said  times  when   &c  in  the  declaration   mentioned,  theitatute, 

unless  an  elec- 

f  any  of  them,  and  long  before  the  plaintiffs  had  anything  tion  that  it 
n  the  said  coal  mine,  or  vein  of  coals  in  which  &c.,  to  wit,  rate  is  ex- 
n  27th  September,    1804,    was  seised  in  his  demesne  l^Tll^^^' 

•  of  fee   of  and  in  the  said  several   closes  &c    respec-  whether  an  en- 
try under  such 

tely  in  the  first  count  mentioned,  and  of  the  said  coal  a  deed  is  not 
Une  or  vein  of  coals,  situate,  lying,  and  being  under  the  M^decSon^hat 

it  shall  ope- 
rate at  common  law. 
Smtile,  under  a  grant  to  A.,  B.,  and  C,  their  exeeutortt  8ic,,  of  liberty  to  get  the  coal  under 
Uticolar  dotes  till  all  the  coal  should  be  gotten,  an  interest  passes  to  the  executors  of  the  sur- 
^or,  proTided  the  deed  operates  nnd«r  the  Sutute  of  Uses. 
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said  several  closes,  &c.,  in  that  coant  mentioned,  and  being 
so  thereof  seised,  before  the  said  times  when  &c,  or  any 
of  them,  to  wit,  on  &c.,  by  a  certain  indenture  then  made 
between  the  said  J.  Sykes  of  the  one  part,  and  Joe^ 
Matthew,  and  James  Jaggar,  in  the  said  indenture  men« 
tioned,  of  the  other  part  (profert  of  the  indenture),  the  nid 
J.  Sykes  did,  for  the  considerations  in  the  said  indenture  in 
that  behalf  mentioned  and  set  forth,  and  for  settling  and 
barring  all  future  and  other  payments  more  than  a  certain 
sum,  to  wit,  £420,  for  a  certain  portion  of  the  said  coab 
under  the  said  closes,  &c.,  to  wit,  six  acres  of  the  said  coab 
after  the  rate  of  £70  per  acre,  to  be  paid  by  portions  as  in 
the  said  indenture  mentioned,  among  other  things,  by  tbe 
said  indenture,  for  himself,  his  heirs,  executors,  admini- 
strators, and  assigns,  grant  to  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  administrators,  and 
assigns,  for  and  notwithstanding  anything  thereinbefoie 
or  thereinafter  in  the  said  indenture  contained  to  the  con- 
trary, from  and  after  the  commencing  of  and  digging  and 
sinking  of  any  pit  or  shaft  for  the  sale  of  coals,  in  the  eaid 
closes  in  the  said  indenture  mentioned,  whereof  the  said 
closes,  pieces,  or  parcels  of  land  or  ground  in  the  first  count 
of  the  declaration  mentioned  are  parcel,  the  liberty  and 
privilege  of  getting,  selling,  winning,  and  working  the  said 
coals  or  mines  in  the  said  indenture  mentioned,  being  all 
the  coal  mines,  veins,  and  seams  of  coal  of  him  the  said 
J.  Sykes,  then  lying  or  being  within  or  under  the  said 
closes  in  the  said  indenture  mentioned,  whereof  the  closes^ 
&C.  in  the  first  count  mentioned  are  parcel,  in  as  large,  ampk, 
and  beneficial  a  manner  to  all  intents  and  purposes  whatso- 
ever as  the  said  J.  Sykes  could  settle  and  assure  the  same,  for 
any  term  or  terms  of  years,  computing  the  same  firom  soA 
time  as  they  the  said  Joseph,  Matthew,  and  James  Jaggaf^ 
their  executors,  administrators,  or  assigns,  should  so  begio 
to  sink  as  aforesaid,  until  the  said  quantity  of  ax  acres  of 


\ 
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ooils  should  be  gotten;  and  at  the  expiration  of  the  term 
of  twelve  jears,  then  that  the  said  coals  should  be  fairly 
measured,  at  the  joint  expense  of  the  said  parties  to  the 
Mud  indenture,  and  upon  such  admeasurement  being  taken, 
if  the  full  quantity  of  six  acres  of  coab  should  not  be  then 
gotten,  then  that  the  said  Joseph,  Matthew,  and  James 
Jiggar,  their  executors,  &c,  should  have  liberty  to  get  the 
icmainder  of  the  said  six  acres  of  coals,  and  that  when  all 
die  said  quantity  of  six  acres  of  the  said  coals  should  be 
gotten  in  a  workmanlike  manner,  then  that  the  said  getting 
tad  selling  the  said  coeds  should  be  carried  on  as  aforesaid, 
wUSsttch  time  as  all  the  coals  in  the  said  closes,  being  the 
■id  doses  in  the  said  indenture  mentioned,  and  whereof  the 
■id  closes,  &c.  in  the  first  count  mentioned  are  part  and 
piioel,  should  be  gotten  and  disposed  of  the  said  Joseph, 
Uatthew,  and  James  Jaggar,  their  executors,  &c.,  paying 
or  causing  to  be  paid  to  the  said  J.  Sykes,  his  heirs  and  as- 
iigns^  for  every  acre  of  coals  to  be  gotten,  over  and  above  the 
iftiesaid  quantity  of  six  acres,  the  said  sum  of  £70  per 
ioe^  to  be  pidd  for  by  the  sdd  Joseph,  Matthew,  and  James 
^*Kgv,  their  executors,  &c.,  to  the  said  J.  Sykes,  his 
Un,  &C.,  yearly  and  every  year,  in  such  proportion  as  the 
ide  and  consumption  of  the  said  coab  should  or  might 
bappen  to  amount  to,  according  to  admeasurement  being 
tiken  thereof  by  the  said  several  parties,  their  respective 
executors,  &c 

The  plea  then  set  forth  a  covenant  by  J.  Sykes  for  quiet 
cqoyment  by  Joseph,  Matthew,  and  James  Jaggar  of  all 
tk  said  coals,  ^^  being  the  said  coals  lying  under  the  said 
doses  in  the  said  indenture  mentioned,  and  whereof  the 
■id  doses,  &c.  in  the  first  count  mentioned  are  parcel, 
pvtniises,  privileges,  and  appurtenances  whatsoever,  and 
^  full  and  free  liberty  for  the  said  Joseph,  Matthew,  and 
^^vnes  Jaggar,  their  executors,  &c.,  to  fix  all  necessary 
Sbs  or  engines,  and  to  build  cabins  in  the  said  closes,  and 
^  same  to  remove  and  take  away  as  occasion  might  re- 
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quire ;  and  also  to  make  roads  and  ways  for  horses,  carts, 
and  carriages,  in  and  over  the  closes  aforesaid ;  as  by  the 
said  indenture,  &c.  will  more  fully  and  at  large  iq^)esr; 
hj  virtue  of  which  said  hereinbefore  partly  recited  inden- 
ture, afterwards  and  long  before  the  time  of  commitdog 
of  any  of  the  sud  trespasses  in  the  first  count  mentioned, 
to  wit,  on  1st  January,  1805,  the  said  Joseph,  Matthew, 
and  James  Jaggar  did  commence  sinking  and  digging 
certain  pits  or  shafts,  to  wit,  three  pits  or  shafts,  for  the 
sale  of  coals  in  the  sud  closes  in  the  said  herembefore 
partly  recited  indenture  mentioned,  and  became  entitled  to 
the  said  powers,  liberties,  privil^es,  license,  and  authoiitf 
aforesud,  for  the  said  term  so  to  them  thereof  granted  m 
aforesaid,  according  to  the  terms,  true  intent,  and  meaning 
of  the  aforesaid  hereinbefore  partiy  recited  indenture. 

Averment,  that  afterwards,  and  after  the  making  of 
the  said  indenture,  to  wit,  on  1st  January,  1805,  the  nid 
Joseph,  Matthew,  and  James  Jaggar,  after  unking  the 
aforesaid  pits  or  shafts  in  the  said  closes  in  tiie  said  inden- 
ture mentioned,  for  the  sale  of  coals  as  aforesaid,  and  ix 
the  purpose  of  getting  and  vending  of  coals,  did  then,  from 
the  time  of  their  sinking  the  said  pits  or  shafts,  proceed  to 
get  and  win  in  a  workmanlike  manner  the  said  coals  under 
the  said  closes  in  the  said  indenture  mentioned,  until  the 
sud  quantity  of  six  acres  of  the  said  coals  was  won  and 
gotten  in  a  workmanlike  manner.     The  plea  then  averred 
the  deaths  of  Joseph  and  Matthew  Jaggar,  leaving  James 
Jaggar  then  surviving,  whereupon  he  ^*  became  entitled  to 
the  powers,  liberties,  privileges,  license,  and  autiiority  afore- 
said, for  the  then  residue  and  reminder  of  the  said  tens 
for  which  the  said  powers,  &c  were  so  granted  as  afive- 
said  to  him  and  the  said  John  and  Matthew  Jaggar,  their 
executors,  &c.,  according  to  the  terms,  true  intent,  and 
meaning  of  the  aforesaid  in  part  recited  indenture,  and 
which  said  term  had  not  expired  at  the  time  of  the  com- 
mencement of  this  suit ;   and  the  said  James  Jaggar  then 
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came  and  was  entitled  to  carry  on  the  said  getting  and 
ling  coals  until  all  the  coals  under  the  said  closes,  &c.  in 
3  first  count  mentioned  should  be  gotten  and  disposed  of." 
16  plea  then  alleged,  that  James  Jaggar  made  his  will, 
pointing  four  executors,  and  on  28th  April,  1843,  died 
entitled  to  the  said  powers,  liberties,  privileges,  &a, 
ii^  the  same  terms  as  just  stated.  It  then  stated  the  prov- 
g  of  James  Jaggar's  will  by  his  executors,  who  there- 
pon,as  such  executors,  became  entitled  to  the  said  powers, 
:e.  (using  the  terms  as  just  stated),  '^  whereupon  the  de- 
sodints,  as  the  bailiffs  and  servants  of  the  said  executors 
Mined)  of  the  sud  James  Jaggar,  deceased,  as  aforesaid, 
ad  by  their  command,  divers,  to  wit,  eighteen  acres  of  coals 
bne  then  being  and  remaining  un worked  and  ungotten, 
ader  the  said  closes  in  the  said  partly  recited  indenture 
ientioned,  whereof  the  sud  closes,  &a  in  the  first  count 
Mrtioned  are  part  and  parcel  as  aforesaid,  at  the  said 
(feral  times  when  &c  in  the  first  count  mentioned,  and 
iring  the  said  term  for  which  the  aforesaid  powers, 
wrties  &c,  by  the  said  hereinbefore  partly  recited  in- 
ntoie,  were  granted  to  the  sud  Joseph,  Matthew,  and 
imes  Jaggar,  their  executors,  &c.,  and  which  had  not 
piled  at  the  time  of  the  commencement  of  this  suit,  and 
poiBuance  and  exercise  of  the  powers,  &c,  granted  as 
(weaaid  by  the  said  partly  recited  indenture,  broke  and 
tared  the  said  coal  mine,  &c.  in  the  first  count  men- 
med,  being  part  and  parcel  of  the  said  coal  mines,  veins, 
d  seams  of  coal  lying  under  the  said  closes  in  the  saidin- 
mtnre  mentioned,  whereof  the  said  closes,  &c.  in  the  first 
Nmt  of  tiie  declaration  mentioned  are  part  and  parcel, 
nd  there  dug  out  of  the  said  coal  mine  or  vein  of  coals 
^  mid  quantities  of  coal  in  the  said  first  count  men- 
med,  and  took  and  carried  away  the  same,  and  converted 
>d  disposed  thereof  to  their  the  defendants'  own  use,  as 
^IH  lawful  for  them  to  do  for  the  cause  aforesaid,  which 
^  the  several  alleged  trespasses,'^  &c.     Verification. 
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1847.  To  this  plea  the  plalntifis,  after  craviiig  oyer  of  the  in- 

denture, demurred  specially,  assigning  for  causes,  inter 
alia,  that  no  title  to  the  locus  in  quo  appeared  to  be  vest- 
ed in  the  executors  of  James  Jaggar  under  the  deed  in 
question,  and  that  such  deed  was  not  pleaded  according  to 
its  true  legal  effect  By  the  deed,  as  set  out  on  oyer  at  the 
head  of  the  demurrer,  it  appeared  that  by  indenture,  dated 
27th  September,  1804,  between  John  Sykes  of  the  one 
part,  and  Joseph,  Matthew,  and  James  Jaggar  of  tlie 
other  part,  it  was  witnessed,  that  for  and  in  consideration  of 
the  yearly  rent  thereinafter  referred,  and  the  covenants  and 
agreements  therein  mentioned  and  contained  on  the  part  of 
the  said  Joseph,  Matthew,  and  James  Ja^ar,  their  execn- 
tors,  administrators,  and  assigns,  to  be  paid  and  perfbnned, 
he  the  said  J.  Sykes  granted,  bargained,  sold,  and  confirmed, 
unto  the  said  Joseph,  Matthew,  and  James  Jaggar,  tbeir 
executors,  administrators,  and  assigns,  all  the  coal  mineSfVeau, 
and  seams  of  coal  of  him  the  said  J.  Sykes,  lying  and  beiiig 
within  or  under  his  closes  of  land,  belonging  to  the  Ann 
and  tenements  at  Flockton  Moor  Head,  then  in  the  pos- 
session of  the  said  J.  Sykes,  commonly  called  or  known 
by  the  several  names  of  &c.  (stating  names  of  doees)^ 
together  with  all  necessary  roads  and  ways  for  hoTBeSy 
carts,  and  carriages,  in  and  over  the  said  closes  or  any  of 
them,  to  and  from  the  pits  or  shafts  to  be  sunk  in  the  fl>id 
closes,  for  the  convenience  of  taking  and  carrying  awaj 
the  said  coal,  with  full  and  free  liberty  to  the  said  Jobb^ 
Matthew,  and  James  Jaggar,  their  executors,  adnua* 
strators,  and  assigns,  at  all  times  during  the  term  tfaezebf 
granted,  to  digfor^  sink  for,  and  get  the  same  coal  in  afsf 
and  workmanlike  manner y  in  the  said  doses,  or  any  of  tbeni) 
together  with  a  sufficient  ground  room,  or  bank  rooDi»  i> 
the  said  doses,  near  the  said  pits,  to  lay  all  such  coab  tf 
should  from  time  to  time  be  gotten,  and/uS  andfreeVb^ 
to  sell  and  dispose  of  such  coals,  and  for  the  purcbasen 
thereof  to  carry  away  the  same  with  horses,  carts,  cl^ 
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iflges,  or  otherwifie,  as  they  the  said  Joseph,  Matthew, 

nd  James  Jaggar,  their  executors,  &c.,  should  think  best, 

y  and  along  the  roads  which  might  be  most  conveniently 

ittde  for  that  puipose,  and  fiill  and  free  liberty  for  the 

xnees,  their  executors,  &c.,  for  the  getting,  selling,  and 

urying  away  the  said  coals,  and  clearing  the  same  of  and 

Pom  all  water,  gravel,  damp,  or  other  inconveniences,  which 

ni^t  obstruct  or  hinder  the  winning  or  working  of  the  said 

dlieiy,  they  the  said  Joseph,  Matthew,  and  James  Jaggar, 

heir  executors,  administrators,  and  assigns,  from  time  to 

ime  doing  as  little  damage  as  might  be  to  the  owner  or 

tocupiers  of  the  said  lands  and  premises ;  and  that  by  the 

Mne  indenture  it  was  further  witnessed,  that  for  and  in 

xmsideration  of  the  sum  of  £420  by  the  said  Joseph, 

Mmtthew,  and  James  Jaggar,  some  or  one  of  them,  paid  to 

Ibe  said  J.  Sykes  in  manner  following,  that  is  to  say,  the 

mm  of  £35  on  or  before  2nd  February,  1805,  and  the 

fiirther  sum  of  £35  on  or  before  the  2nd  February  thence 

aext  following,  and  so  successively  every  2nd  day  of  Fe- 

Imary  in  every  year,  until  the  full  end  and  term  of  twelve 

yttn,  commencing  from  the  2nd  day  in  February  next 

ouaing  the  day  of  the  date   thereof,  although  the  siud 

Joseph,  Matthew,  and  James  Jaggar  had  thereby  covenanted 

to  pay  to  the  sud  J.  Sykes,  his  heirs  or  assigns,  the  sum 

tf  £420,  by  yearly  portions,  as  aforesaid,  yet  they  the  said 

JoKph,  Matthew,  and  James  Jaggar,  their  executors,  &a, 

Vany  of  them,  should  have  liberty  or  privilege  of  sinking  a 

fi^ar  pits  on  the  said  closes,  or  any  part  thereof,  for  the 

M  and  benefit  of  getting  and  selling  of  coals  at  any  time 

•times  thereafter  during  the  terms  thereinbefore  granted, 

&r  getting  and  vending  of  coab  as  aforesaid,  at  their  will 

>id  Measure,  and  to  suit  the  convenience  of  them  the  said 

Joieph,  Matthew,  and  James  Jaggar,  their  executors,  &c. ; 

^  for  settling  and  barring  all  future  and  other  payments 

iitote  than  the  said  sum  of  £420,  for  six  acres  of  coals,  afler 

^  add  rate  of  £20  per  acre,  to  be  paid  by  portions  as 
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1847.  aforesaid^  the  said  J.  Sykes  did,  for  himself,  his  hein,  exe 
cutors,  administrators,  and  assigns,  thereby  grant,  agree,  nk 
covenant  to  and  with  the  said  Joseph,  Matthew,  and  Jama 
Jaggar,  their  executors,  administrators,  and  asngns,  tbii 
for  and  notwithstanding  anything  thereinbefore  or  afia 
contained  to  the  contrary,  they  the  said  Josej^  Mattliei 
and  James  Jaggar,  their  execators,  &c.,  from  and  afte 
the  commencing  of  dig^ng  or  sinking  any  pit  or  shaft  fa 
Kde  of  coals  in  the  said  doses,  should  have  and  enjoy  llx 
Uberty  and  privilege  of  getting,  seUing,  winning,  and  wdk* 
ing  the  said  coals  or  mines  in  as  lai^,  ample,  and  beo^ 
ficial  manner  to  all  intents  and  purposes  whatsoever  u  Ae 
said  John  Sykes  could  settle  and  assure  the  same,  for  sq 
time  or  term  of  years,  computing  the  same  from  sodi  tOM 
as  the  said  Joseph,  Matthew,  and  James  Jaggar,  tkb 
executors,  &c.,  should  so  begin  to  sink  as  aforesaid,  until 
the  quantity  of  six  acres  of  coals  should  be  gotten,  and  ^ 
the  expiration  of  the  term  of  twelve  yearsy  then  to  be  fairif 
measured  at  the  joint  expense  of  the  said  parties,  and  upon 
such  admeasurement  being  taken,  the  full  quantity  of  su 
acres  of  coals  being  not  then  gotten,  to  have  Uberty  tojA 
the  remainder  as  aforesaid ;  and  when  all  the  coals  were 
gotten,  in  a  workmanlike  manner,  to  the  quantity  offl] 
acres,  then  the  said  business  of  getting  and  selling  coals  to  it 
carried  on  as  aforesaid^  until  such  time  as  all  the  coab  fl 
the  said  closes  be  gotten  and  disposed  of  hy  the  said  Joaqh^ 
Matthew,  and  James  Jaggar,  their  executors,  &c,  paji^ 
or  causing  to  be  paid  to  the  sud  J.  Sykes,  his  hiemf  ad 
assigns,  for  every  acre  of  coals  to  be  gotten  over  and  abflfH 
the  aforesaid  quantity  of  six  acres,  the  said  sum  of  £70  pa 
acre,  to  be  paid  for  by  the  said  Joseph,  Matthew,  and  Jama 
Jaggar,  their  executors,  &c.,  to  the  said  J.  Sykes,  hisbein 
or  assigns,  yearly  and  every  year,  in  such  proportioiia  at 
the  sale  and  consumption  of  the  said  coals  should  or  migU 
happen  to  amount  to,  according  to  admeasurement  beiiig 
taken  thereof  by  the  said  several  parties,  their  respectir^ 
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executors,  &c.;  and  that  the  said  Joseph,  Matthew,  and      ^847 
James  Jaggar,  their  executors,  &c.,  should  have  full  and 
free  tiberttf  and  privilege  of  getting  stones  in  some  convenient 
part  of  the  said  closes  at  any  time  or  times  of  getting  and 
Tending  of  the  said  coals,  for  the  use  of  making  and  repair- 
ing roads,  for  the  use  and  benefit  t)f  carrying  away  the  said 
coals  when  gotten,  making  such  satisfaction  for  the  same 
to  the  said  J.  Sykes,  his  heirs,  or  assigns,  as  they  were  then 
aold  for  per  yard:  to  have  and  to  hold  all  and  singular  the 
before-mentioned  to  be  thereby  granted  coals,  premises, 
and  privil^es,  unto  the  said  Joseph,  Matthew,  and  James 
J*gg<ur,  their  executors,  &c,  from  the  2nd  day  of  February 
then  next  ensuing,  for  and  during  the  term  of  twelve  years 
thenoe  next  ensuing,  and  fully  to  be  complete  and  ended : 
jieldiDg  and  paying  therefore  to   the  said  J.  Sykes,  his 
hdra,  &C.,  the  said  yearly  rent  of  £35,  at  the  times  and  in 
nuumer  thereinbefore  specified ;  provided  always  and  upon 
condition,  that  if  the  said  yearly  rent,  or  any  part  thereof, 
ihould  at  any  time  or  times  be  in  arrear  and  unpaid  by  the 
flfiaoe  of  thirty  days  next  afler  any  day  or  time  whereat  or 
wheieon  the  same  ought  to  be  paid  as  aforesaid,  although 
not  demanded,  then  -and  from  thenceforth  those  presents 
Aoold  be  absolutely  void  in  case  the  said  J.  Sykes,  his  heirs,' 
or  asaigns,  should  at  any  time  aflerwards  choose  the  same  to 
be  Toid,  but  not  otherwise ;  and  the  said  J.  Sykes  did  for 
Unself,  his  heirs,  &c.,  thereby  grant,  agree,  and  covenant 
tolttd  with  the  said  Joseph,  Matthew,  and  James  Jaggar, 
r.*9cir  executors,  &c.,  that,  under  payment  of  the  rents  and 
F  (oftirmance  of  the  covenants,   conditions,  provisoes,  and 
'ipBements  in  these  presents  specified,  or  mentioned  to  be 
^  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  exe- 
CQtora^  &&,  paid  and  performed  respectively,  they  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c, 
■bould  and  lawfully  might,  peaceably  and  quietly,  without 
*ny  eviction,  ejectment,  suit,  let,  or  disturbance,  of,  from, 
or  by  the  said  J.  Sykes,  his  heirs,  &c.,  have,  hold,  occupy, 
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and  enjoy  all  the  said  coals,  premises,  privileges^  and  ap* 
purtenances  whatsoever,  and  also  full  and  free  liberty  fn 
the  said  lessees,  their  executors,  &c.,  to  fix  all  neoesflaij 
gins  or  engines,  and  build  cabins  in  the  s^d  doses,  and  tk 
same  to  remove  and  take  away  as  occasion  might  require; 
and  also  to  make  roads  and  ways  for  horses,  carts,  and  cl^ 
riages,  in  and  over  the  said  doses  aforesaid ;  and  the  add 
Joseph,  Matthew,  and  James  Jaggar  did,  and  every  of 
them  did,  jointly  and  severally  for  himself  and  themBeba^ 
their  respective  executors,  &c.,  thereby  grant,  agre^  sad 
covenant  to  and  with  the  said  J.  Sykes,   his  hdrs  sad 
assigns,  that  they  the  sud  Joseph,  Matthew,  and  J.  Jaggaf) 
their  executors,  &c^  should  and  would  in  every  year,  duiiag    3 
the  said  term  of  twdve  years,  well  and  truly  pay  or  caaie    ; 
to  be  paid  unto  the  said  J.  Sykes,  his  heirsi,  &&,  the  dear   J 
yearly  rent  above  thereby  reserved,  and  every  part  thoooC    :_ 
at  the  times  and  in  the  manner  thereinbefore  appointed 
for  payment  of  the  same  respectivdy,  and  should  and  would    - 
pay,  bear,  and  discharge  all  taxes,  lays,  assessments,  tod     ; 
impositions  whatsoever,  which  should  or  might  be  taiei     • 
layed,  assessed,  or  imposed  upon,  or  become  due  or  payaUe 
out  of,  for,  or  in  respect  of  the  said  intended  coDieiyt 
whether  parliamentary  or  otherwise,  and  should,  whenever 
any  of  the  said  intended  pits  or  shaflbs  ceased  to  be  wed 
other  than  one  pit  or  shaft,  which  it  was  agreed  should  bt 
from  time  to  time  left  open  for  air  or  vent  during  the  mH  j 
term,   at  their  respective  costs  and  charges,  nnffirifftj 
fence  about  all  such  pits  as  should  be  kept  open  for  aar^ 
any  other  necessary  use,  to  prevent  men  and  cattle 
falling  in  therein ;  and  also  should  and  would,  at  the  end  < 
other  sooner  determination  of  the  term  thereby  gruMJ^ 
make  the  ground  to  be  used  as  and  for  roads  for  canyiag 
off  the  said  coals,  only  levelling  the  same ;  and  should  tad 
would,  at  the  expiration  of  getting  of  coals  aforesaid,  yield 
up  and  leave  or  cause  to  be  yielded  up  and  left,  the  pos- 
session of  the  said  granted  premises,  and  every  part  thereof 
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pesoeably  and  quietlj,  in  such  repair  as  aforesaid,  unto  the  1847. 
audJ.  Sykesiy  his  heirs  or  asrigns;  and  that  the  said  J. 
SykdB,  his  heirs  or  assigns,  or  any  of  them,  or  any  other 
penon  or  persons  whatsoever,  by  his,  their^  or  any  of  their 
order,  should  or  might,  at  any  time  or  times  thereafter 
daring  the  said  term,  come  and  go  into,  upon,  and  from 
the  said  hereby  granted  coal  mines  and  premises,  or  any 
part  thereof^  to  view  the  same,  without  suit  or  disturbance ; 
md  that  the  said  J.  Sykes,  his  heirs,  &c.,  should  not  nor 
wmdd  at  any  time  or  times  during  the  term  of  getting  the 
nid  coals  in  the  said  doses,  suffer  or  cause  to  be  suffered 
ormade,  any  road  or  roads,  dnun,  or  drains,  in  the  said 
dons  of  land,  for  the  use  and  benefit  of  any  other  person 
or  persons  other  than  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.  In  witness  whereof,  &c. 
(Ezecuted  by  all  the  parties.) 

The  fourth  plea  (also  to  the  first  count)  stated^  that  J. 
^fkes,  being  seised  in  fee  &c.,  for  a  pecuniary  considera- 
tioa  demised  the  mines  to  the  former  grantees  for  one  year, 
Older  which  demise  those  persons  entered  and  became  pos* 
nsied  &c  It  then  set  out  (with  a  profert)  the  indenture  of 
the  27th  of  September,  1804,  and  on  which  the  former 
plea  was  founded ;  but  in  this  plea  the  deed  was  described  as 
t  grant  and  release  of  the  mines  to  the  grantees,  their  exe- 
cutors, &C.,  to  hold  to  them,  &c.,  till  six  acres  of  coal  should 
be  gotten,  and  after  that  all  the  coal  should  be  gotten  and 
Aposed  of.  In  other  respects  the  fourth  plea  resembled  the 
tliiid. 

The  plaintiffs'  replication,  after  craving  oyer  and  setting 
out  the  indenture  as  before,  traversed  both  the  alleged 
demise  for  a  year,  and  the  allied  grant  and  release,  con- 
dnding  to  the  country. 

The  defendants  demurred  to  this  replication  for  duplicity, 
&C.,  and  the  phuntifis  joined  in  demurrer.  The  grounds 
of  demurrer  to  this  replication  need  not  be  stated  further, 
as  they  were  not  discussed  in  the  argument,  the  plaintiffs 

NN  2 
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1847.         contending  that  the  fourth  plea  was  bad  as  on  general  de- 
murrer,  and  the  judgment  of  the  Court  proceeding  upcm 
the  question  of  the  sufficiency  of  the  pleas  only. 
The  case  was  argued  in  last  Michaelmas  Term,  by 

Athertan,  in  support  of  the  demurrer  to  the  third  plea.— 
As  to  the  third  plea.  The  defendants  justify  under  the 
executors  of  James  Jaggar^  the  survivor  of  the  three  lo- 
sees  in  the  deed  set  out  on  oyer.  In  doing  so,  the  de- 
fendants set  out,  as  the  l^al  effect  of  that  deed,  a  ligbt 
(afler  six  acres  of  coal  should  be  gotten)  in  the  lesBees 
and  their  personal  represeniativesy  to  get  coal  under  certain 
closes,  tin  all  the  coal  should  be  gotten.  The  main  objectioo 
is,  that  such  is  not  the  l^al  effect  of  the  deed.  The  entire 
deed,  with  the  exception  of  one  solitary  passage  b^inning 
with  the  words — ^^  And  when  all  the  coals  are  gotten  in  a 
workmanlike  manner  to  the  quantity  of  six  acres,  tben 
the  said  business  of  getting  and  selling  coals,"  &c. — b  framed 
as  a  ^^  lease  ^  of  the  coal  under  the  closes  for  twelve  years, 
with  ^^  liberty  "  of  getting  coal  at  any  time,  even  afler  the 
twelve  years,  until  six  acres  shall  have  been  gotten.  The 
effect  of  the  passage  particularized  is  tliat,  afler  the  getting 
of  the  six  acres  of  coal,  the  business  of  getting  and  selling 
coal  should  be  carried  on  until  all  the  coal  under  the  closes 
should  be  obtained  and  disposed  of — the  lessees  and  their 
executors,  &c.  paying  a  proportional  yearly  rent.  The 
habendum,  which  follows  this  part  of  the  deed,  and  die 
office  of  which  is  to  ^^  limit  the  certainty  of  the  efltate^* 
( 1  Inst.  6  a.),  clearly  defines  a  term  of  twelve  yean  as  the 
limit  of  the  interest  conveyed ;  and  it  is,  therefore,  notdetf 
that  any  estate  subsisted  after  the  expiration  of  that  period} 
or  more  than  a  contract  for  an  interest.  But,  even  if  the 
intention  is  clear,  no  estate  could  pass  to  endure  afler  the 
death  of  the  surviving  lessee:  and,  thus,  for  want  of  words 
of  inheritance — whether  there  was  a  grant  of  the  min^ 
themselvesi,  as  would  seem  to  have  been  the  case  for  the 
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years,  or  a  grant  of  a  liberty  to  dig  for  coal  only,  1847, 
rood  the  twelve  years  no  more  than  this  could  have 
i)  ) — in  each  case,  and  equally,  words  of  inheritance 
cessary.  The  only  difference  between  the  two  in- 
wovld  be,  that  one  would  be  a  corporeal,  the  other 
poreal,  hereditament :  but  either  would  be  a  '^  tene- 
according  to  Lord  Coke's  well-known  definition  in 
[nst.  6  a.     To  the  same  effect  is  1  Inst  19  b,  20  a. 

till  all  the  coals  should  be  gotten,  is  for  a  period 
ily  of  uncertain  duration;  which  makes  the  interest 
!dl  But  a  freehold  interest  in  ^^  lands  or  tenements," 
bsence  (in  a  deed)  of  words  of  inheritance,  is  but  an 
>r  life,  whatever  other  terms  indicating  perpetuity 
used.  Littleton,  s.  1  (&).  At  the  furthest,  there- 
i  interest  created  by  this  deed  ceased  on  the  death 
orviving  grantee :  whereas  the  plea  sets  up  its  con- 
i  in  the  devisees  under  his  will. 
•  the  fourth  plea.  Putting  aside  the  replication,  this 
•ad  on  general  demurrer ;  for  it  equally  fails  to  set 

true  legal  effect  of  the  deed — each  plea  being 
>n  the  same  instrument, — as,  at  the  utmost,  a  grant 
Ives  of  the  grantees.  It  also  describes  the  deed  as 
ise,"  which  the  language  of  the  deed  itself,  as  set 
yer,  distinctly  negatives. 

nffy  contra. — This  deed  is  certainly  a  very  inartificial 
Mit.  If  the  argument  for  the  plaintiffs  is  correct, 
.  is  to  a  great  extent  inoperative ;  for  there  could  not 
ahold  legally  conveyed,  commencing  at  the  end  of 
ve  years,  nor  on  2nd  February,  1805,  there  having 
inrolment  of  the  deed ;  so  that  the  deed  would  be 

I  this  point,  the  follow-  469  ;  Doe  d.  Hanli^  v.  Woody  2 

were  mentioned  in  ar-  B.  &  Ad.  724 ;  Jones  v.  R^sfnoldSy 

namely : — Lord  Mount-  4  A.  &  E.  805. 

.  Godb.  18  ;  Cheetham  v.  (Jb)  See  also  2  Bla.  Com.  c.  7. 
Ml  and  Others^  4  East, 
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1847.  reduced  to  a  lease  for  twelve  years.  Looking  at  it  with  a 
view  to  further  the  intent  of  the  parties,  it  haying  been 
acted  upon  for  so  long  a  period,  it  may  be  supported  thus: 
it  amounts  to  a  lease  for  twelve  years  oertun,  and  as  mudi 
longer  as  requisite  to  win  the  whole  of  the  mines  thcD 
working  in  a  workmanlike  manner ;  and  as  it  is  a  deed,  and 
made  for  a  sufficient  pecuniary  condderation,  it  opented 
under  the  Statute  of  Uses  as  a  bargain  and  sale  of  a  dnttd 
interest,  and  inrolment  was  unnecessary.  That  it  wu 
intended  that  all  the  coals  should  be  got  under  it^  appem 
from  several  expressions  in  it,  as,  '^  the  said  buriness  of 
getting  and  selling  coals  to  be  carried  on  as  aforenkt 
until  such  time  as  all  the  coals  in  thd  said  closes  be  gotten 
and  disposed  of,"  &c.  Such  an  interest  as  is  contended  for 
might  be  created  by  will,  and  would  be  considered  as  a 
chattel  interest;  thus,  a  devise  to  A.,  his  execiaUxn,  &c 
in  trust  to  pay  the  debts  of  B.,  has  been  held  a  chattel 
interest :  Doe  d.  White  v.  Simpson  (a).  See  note  7,  by 
Hargrave  and  Butler,  to  Co.  Litt.  42.  a.  But  ^'feoflBneot 
to  the  use  of  A.  for  life,  remainder  to  the  use  of  B.,  his  exe- 
cutors and  assigns,  till  £10  shall  be  levied  out  of  the  pio- 
fits,"  was  ruled  to  be  a  chalteL  So,  in  Basse's  ctue  (i),  it  if- 
pears  taken  for  granted  that  a  man  levying  a  fine  to  the  use 
of  himself  for  life,  remainder  to  his  executors,  until  they 
shall  have  levied  £300  for  performance  of  his  will,  creates 
an  interest  lasting  until  that  sum  has  been  duly  laised* 
These  authorities  shew  that  such  an  interest  as  isconteoded 
for  may  be  raised  by  way  of  use.  Now,  no  technical  words 
are  necessary  to  carry  out  the  intention;  it  is  enough  if  the 
Court  can  sec  that  the  lessor  intends  to  convey  to,  that  is, 
to  bargain  and  seU  to  the  use  of,  the  lessees,  their  executory 


(a)  6  East,  162.    As  to  this  (h)  Moor,  556.     T^masm  v- 

case,  see  the  clauses  in  the  new  Maekworthy  Carter,  76,  77i  ^^* 

Will  Act,  1  Vict.  c.  26,  s.  30,  cited  by  Aldersmy  B.,  as  coo- 

81,  32 ;  also  2  Man.  &  Gr.  937.  trary. 
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&c     There  10  sufficient  pecuniary  conjeideration  to  support        1847. 
the  deed  as  a  bargain  and  sale,  the  reservation  of  rent  being 
^ough  for  the  purpose :  2  Sanders  on  Uses,  47, 49, 4th  ed. 
The  cases  where  uncertain  interests  have  been  held  not 
to  be  chattel  interests  are  distinguishable.  If  lands  be  given 
to  a  man  so  long  as  a  tree  stands,  a  freehold  interest  is  con- 
veyed, because  a  man  may  have  afreehold  interest  in  the  tree 
itself.  S(^  where  lands  are  given  until  A.  makes  J.  S.  bailiff 
of  his  manor,  as  in  Co.  Litt.  42.  a,  note  (6),  Hargrave  and 
Butler's  edit. ;  because  A.  has  all  his  life  in  which  to  appoint. 
Bat  there  seems  no  more  reason  for  holding  the  interest  in  the 
present  case  to  be  freehold,  than  would  apply  for  holding  a 
conveyance  till  certain  debts  are  paid  to  be  a  freehold.     K 
the  mines  are  duly  worked  they  must  be  won  within  a 
limited  period     [Alderson,  B. — Has  it  not  been  held  that 
though  such  a  construction  may  be  put  on  wills,  it  will  not 
on  deeds?]     CardelTs  case  (a)  is  the  only  authority  to  that 
effect;   but  the  first  resolution  there  appears  pointed  at 
deeds  operating  at  conmion  law,  and  not  by  way  of  use,  and 
there  seems  no  reason  why  there  should  in  this  respect 
be  aoy  difference  between  deeds  operating  by  way  of  lease 
vA  wills.     [Rolfe,  B. — That  explanation  of  the  resolution 
in  CordelTs  case  certainly  receives  some  confirmation  from 
what  is  sidd  of  that  case  in  Mannings  case  (&).] 

AihertaH,  in  reply. — The  right  to  obtain  all  the  unsevered 
coil  is  a  real  and  not  a  chattel  interest  in  its  nature ;  and 
k  defendants  are  not  in  a  position  to  contend  for  the 
cpera^on  of  the  deed  as  a  bargain  and  sale  under  the 
Statute  of  Uses,  inasmuch  as  they  have  not  pleaded  an 
election  that  it  should  so  operate,  which  was  necessary,  ac- 
^Mding  to  Green  v.  Miller  (c). 

Cur.  adv.  vult. 


(a)  Cro.  £lije.  316.  {b)  8  Rep.  96  a.  (c)  8  BiDg.  92. 
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1847.  On  this  day  the  judgment  of  the  Court  was  delivered  by 

Parke,  B. — (After  stating  the  pleadings,  the  leaned 
Baron  proceeded).  The  questions  in  this  case  arise  upon 
the  special  demurrer  to  the  third,  and  the  demurrer  to  the 
replication  to  the  fourth,  plea. 

The  replication  being  bad  for  dupliSty,  the  plaintiff 
contends  that  the  fourth  plea  is  bad  on  general  demurrer. 

The  substantial  question  on  both  is  as  to  the  legal  effect 
of  the  deed  set  out  on  oyer,  and  relied  upon  as  a  defence  in 
both  pleas. 

This  deed  is  most  inartificially  drawn.  It  appears  to  lus 
however,  to  operate  as  a  lease  of  the  mines  to  the  Jaggan, 
and  their  executors,  for  twelve  yearis  firom  the  2nd  Febrouy) 
1805,  at  all  events.  Whether  the  deed,  as  to  the  subsequent 
right  to  get  coab  is  more  than  a  covenant  to  grant  for  a 
subsequent  term,  is  a  question ;  but  we  think  it  operates  as 
a  grant  of  an  casement,  after  the  expiration  of  that  lease,  to 
win  the  remainder  of  the  six  acres  paid  for  by  the  sum  (£ 
£420 ;  and  whenever  that  quantity  should  be  got,  to  win 
the  remainder,  paying  £70  an  acre.  The  lease  for  twelve 
years  is  good  at  common  law ;  the  limitation  for  the  inde- 
finite term  aft;erwards,  of  the  incorporeal  hereditament 
only,  which  is  to  continue  for  an  uncertain  period,  viz.  till 
all  the  coals  are  got,  would  in  a  common  law  conveyance 
be  either  an  estate  for  life,  in  which  case  it  terminated  on 
the  death  of  the  survivor  of  the  grantees ;  or  an  estate  for 
term  of  years,  and  if  so,  it  would  be  void  for  want  of  the 
certainty  of  years.  As  a  common  law  conveyance,  there- 
fore, it  would  afibrd  no  defence.  But  according  to  the 
authorities  cited  by  Mr.  Cawlinffy  viz.  Co.  Litt  42 ;  Hale's 
MSS.,  Rosses  case  (a),  these  words  would  convey  that 
interest  only  in  a  conveyance  to  uses  or  a  will,  and  would, 
therefore,  devolve  on  the  executor  of  the  sur\'iviiig  lessee; 

(a)  Moor,  6^, 


f 


» 
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and  80  there  would  be  a  defence  to  this  action.     But  the  de-         1847. 
fendant's  pleadings  are  open  to  the  objection,  that  there  is 
no  averment  that  the  lessees  elected  to  take  the  interest  by 
way  of  use ;  and  this  is  necessary,  on  the  authority  of  Sir 
Bmoland  Haywarts  case  (a),  and  Green  v.  Miller  (&),  other- 
wise it  must  be  taken  to  operate  at  common  law.     It  appears 
indeed  on  the  pleas,  that  the  lessees  entered  and  got  the  coals, 
and  this  would  be  an  entry  under  the  lease  for  twelve  years, 
and  if  so,  it  would  probably  be  a  conclusive  election  that 
the  whole  deed  should  operate  at  common  law.    Sheppard's 
Toachstone,  83.    . 

We  think^thereibre,  that  the  pleas  are  bad.  Mr.  Cowling 
Aould  amend  on  the  usual  terms,  and  plead  the  deed  as 
operating  by  ihe  Statute  of  Uses,  and  state  its  legal  effect, 
which  is  done  in  ndther  of  the  present  pleas ;  and  on  that 
aooount  the  third  at  least  is  bad,  the  objection  being  pointed 
out  on  special  demurrer. 

Judgment  accordingly. 

(a)  2  Rep.  526.  (^)  8  Bing.  92. 


Payne  i?.  Haine.  ^^*  ^^• 

Assumpsit.     The  declaration   stated,   that  the  de-  Defendant,  on 
leodant,  on  &c.,  became  tenant  to  the  plaintiff  of  a  certain  ant  to  plaintiff 
^,  outr-buildings,  &c,  on  the  terms,  amongst  others,  that  oa*^*^J3i^ 
*^  should  pay  all  rates  and  taxes  in  respect  of  the  said  «greed  to  Utp 

t         l>^    «*iii"it  1  •         "^  same,  and 

I       ^^,  &c,  and  should  ^'  keep  the  same,  and  at  the  expira-  at  the  ezpira- 
^       ^on  of  the  said  tenancy  should  deliver  up  the  same,  in  tcMncy  to  de- 
good  repair,  order,  and  condition.''    Breach,  that  the  de-  "^«^  «P  the 

*       '  '  '  same,  m  gaod 

repair^  order, 
'^  oonditaon.  Breach,  that  he  did  not  keep  and  deliver  up  the  farm,  &c.,  in  good  repair,  &c. : 
^^cM,  that,  on  this  contract  to  keep  the  premiaea  in  good  repair,  the  tenant  was  bound  to 
-fH'^them  in  that  condition,  and  that  the  tenant  was  not  jostified  in  keeping  them  in  bad  repair 
^^^|Qse  he  found  them  in  that  condition ;  but  the  extent  of  that  repair  was  to  be  measured  by 
^'^  age  and  dasB. 
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1847.  fendant  did  not  pay  the  taxes,  and  did  not  keep  the  iarm, 
out-buildings  &c,  and  at  the  expiration  of  the  tenancy 
deliver  up  the  same,  in  good  and  sufficient  repair,  order, 
and  condition.  Pleas,  as  to  the  sum  of  6L  6s,  Id,  paymeot 
of  that  sum  on  account  of  the  income-tax ;  2nd,  as  to  tk 
residue,  payment  of  1 16L  into  court,  and  no  damages  ultra. 
Replication,  similiter  to  first,  and  to  second  plea,  damagn 
ultra.  At  the  trial,  at  the  last  Somersetshire  assizes,  be- 
fore Flatty  B.,  the  plaintifi*  proved  bad  repair  of  the  thatck 
on  the  out-buildings,  as  also  the  gates.  The  defendant 
sought  to  prove  that  the  gates  had  fidlen  to  pieces  &m 
age  alone,  and  that  the  thatch  was  better  when  he  left 
than  when  he  entered.  The  learned  Baron  told  the  jai7 
to  consider  the  state  of  the  premises  when  the  defendant 
entered,  adding,  that  it  was  enough  if  the  defendant  left 
them  in  as  good  plight  as  he  found  them,  and  that  he 
was  not  bound,  on  quitting  the  farm,  to  replace  the  mat- 
ters demised  by  leaving  new  instead  of  old,  or  oak  in- 
stead of  apple-tree  posts.  Verdict  fo  rdefendant.  A  role 
having  been  granted  for  a  new  trial,  on  the  ground  of  mis- 
direction, 

Crowder  and  F.  Edwards  shewed  cause. — The  ruling  of 
the  learned  judge  was  correct,  and  a  tenant  who  contracts 
to  keep  premises  in  good  repair  fulfik  his  undertaking  by 
leaving  them  substantially  in  the  same  condition  in  whidi 
he  received  them.  This  is  not  only  the  popular  view  of 
this  contract,  but  is  the  conunon-sense  construction  of  the 
words,  and  is  borne  out  by  the  authorities.  It  is  quite  deaf 
that  the  words  ^^  good  repair  ^  cannot  mean  any  absolute 
and  ascertained  state  of  repair ;  because  if  they  did,  a  party 
taking  a  house  of  the  plainest  description,  if  he  contracted 
to  keep  it  in  good  repair,  would  be  obliged  to  leave  it  io> 
the  same  state  and  condition  as  the  tenant  of  the  most 
highly-finished  house,  who  had  entered  into  the  same  con- 
tract.    The  description  "  good  repair,"  therefore,  must  be  « 


^ 
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slative  description ;  and  the  onlj  question  to  be  decided  is, 
rhether  that  has  relation  to  the  state  of  the  premises  when 
emised.    [Parke,  B. — It  has  been  dedded  in  several  cases, 
hat,  80  far  as  the  defendant  is  concerned,  that  expression 
las  relation  only  to  the  age  of  the  building.     Good  repair 
I  different  in  old  and  new  premises ;  but  here  the  defendant 
B  to  *'  keep  in  good  repair ;"  that  would  apply  to  premises 
n  bad  condition  when  demised  to  tmn.]     It  would  seem 
bndly  possible  in  principle  that  this  should  be  the  case, 
■noe  it  can  make  no  difference  to  the  tenant  whether 
the  house  is  out  of  repair  by  reason  of  its  age  or  the  pre- 
wus  n^leot  of  the  landlord.    It  is  therefore  submitted, 
that  if  a  tenant  is  protected,  on  an  alleged  breach  of  his 
etmtract  to  repair,  by  shewing  the  state  of  the  premises  at 
the  time  of  the  demise  in  the  one  case,  he  ought  to  be  in 
the  other  also.     There  will  be  no  difficulty  if  it  is  held 
&tthe  term  ''good  repair''  has  reference  to  the  state  of 
the  premises  at  the  time  of  the  contract.     And  this  con- 
action  is  evidently  the  proper  one,  as  the  tenant  does  not 
oodertake  to  ''put"  the  premises  into  good  repair,  but  to 
''heep"  them  so.     Johnson  gives  the  meaning  of  the  word 
''heep"  as  "to  preserve  in  the  same  state  and  tenor."    It 
^  therefore  as  if  the  parties  had  agreed  together  that  the 
preuuBes  in  their  then  state  were  in  good  repair,  and  that 
^  tenant  should  preserve  and  keep  them  in  the  same 
^^^te.    Nor  are  the  authorities  contrary.    Stanley  v.  Taw^ 
f^(a)  shews  that  the  state  of  the  premises  at  the  time 
'  the  contract  ought  to  be  considered  by  the  jury.     Bur^ 
*^  V.  Withers  {li)  is  a  still  stronger  authority  in  favour  of 
'^  ruling  of  the  learned  judge  in  this  case,  as  the  Court 
^  Queen's  Bench  there  granted  a  new  trial  because  the 
^dge  had  told  the  jury  not  to  consider  the  state  of  the 
''^^emises  at  the  time  the  defendant  took  them.      Harris 


(a)  3  Biog.,  N.  C,  4.    See  Mants  y.  QoHng,  4  Bing.,  N.  C,  451. 

{h)  7  Add.  &  EU.  136. 
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y.  J(mes  (a)  and  Gvtteridge  v.  Munyard  (b)  are  to  th^ 
same  effect.  In  the  latter  case,  TViuio^  C.  J.,  in  suici* 
ming  up  to  the  jury,  said : — ^*  Where  a  very  old  buildii^ 
is  demised,  and  the  lessee  enters  into  a  covenant  to  re- 
pair(c),  it  is  not  meant  that  the  old  building  is  to  be 
restored  in  a  renewed  form  at  the  end  of  the  term,  or  of 
greater  value  than  it  was  at  the  commencement  of  the 
term.  What  the  natural  operation  of  time  flowing  oo 
effects,  and  all  that  the  elements  bring  about  in  diminuh- 
ing  the  value,  constitute  a  loss  which,  so  far  as  results  from 
time  and  nature,  falls  on  the  landlord.  But  the  tenant  is 
to  take  care  that  the  premises  do  not  suffer  more  than  the 
operation  of  time  and  nature  would  effect ;  he  is  bound  by 
seasonable  applications  of  labour  to  keep  the  house  as 
nearly  as  possible  in  the  same  condition  as  when  it  was 
demised.  If  it  appears  that  he  has  made  these  applicatioiu^ 
and  laid  out  money  from  time  to  time  on  the  premisesy  it 
would  not  perhaps  be  fair  to  judge  him  very  rigorously  by 
the  reports  of  a  surveyor,  who  is  sent  on  the  premises  for 
the  very  purpose  of  finding  fault  Still  there  is  only  a 
certain  latitude  to  be  allowed  in  these  cases,  and  the  jury 
are  to  say  whether  or  not  the  lessees  have,  in  the  present  in- 
stance, done  what  was  reasonably  to  be  expected  from  tbeOy 
looking  to  the  age  of  the  premises  on  the  one  hand,  and  to 
the  words  of  the  contract  which  they  have  chosen  to  enter 
into  on  the  other  "(rf).  \_Alder8on,  B. — The  criterion  of 
Tindal,  C.  J.,  as  to  results  from  time  and  nature,  is  diffi- 
cult for  a  jury.  Suppose  a  house  built  forty  years  to  hare 
old  windows,  what  is  the  rule  as  to  repairing  them?  Or 
suppose  a  new  house  demised  for  ninety-nine  years,  if  the 
test  be  the  state  in  which  it  was  when  the  first  tenant 

(a)  1  Moo.  &  R.  17dy  per  Tin-      with  all  needful  reparations. 
dal^  C.  J.  {d)   See    this    summing   np 

(b)  Id.  834, 336.  cited  in  Mantz  v.  Goring^ 4  Biog) 
{c)  The  defendant  in  that  case      N.  C,  451. 

had  also  agreed  to  ke^  in  repair 
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altered,  it  would  be  unfair  to  be  compelled  to  keep  it  in         1847. 
same  state  ever  after.] 


Pabke,  B. — If,  at  the  time  of  the  demise,  the  premises 
ireie  old  and  in  bad  repair,  the  lessee  was  bound  to  put 
them  in  good  repair  as  old  premises ;  for  he  cannot  ^^  keep  " 
them  in  good  repair  without  putting  them  into  it.  He 
might  have  contracted  to  keep  them  in  the  state  in  which 
they  were  at  the  time  of  the  demise.  This  is  a  contract 
to  keep  the  premises  in  good  repair,  as  old  premises ;  but 
that  cannot  justify  the  keeping  them  in  bad  repair  because 
they  happened  to  be  in  that  state  when  the  defendant  took 
Aem.  The  cases  all  shew  that  the  age  and  class  of  the 
premises  let,  with  thefr  general  condition  as  to  repair  (a), 
noay  be  estimated,  in  order  to  measure  the  extent  of  the 
repairs  to  be  done.  Thus,  a  house  in  Spitalfields  may  be 
iqiaired  with  materials  inferior  to  those  requisitb  for  re- 
puring  a  mansion  in  Grosvenor-^square ;  but  this  lessee 
camiot  say  he  will  do  no  repairs,  or  leave  the  premises  in 
W  repidr,  because  they  were  old  and  out  of  repair  when 
be  took  them.  He  was  to  keep  them  in  good  repair,  and 
ui  that  state,  with  reference  to  their  age  and  class,  he  was 
to  deliver  them  up  at  the  end  of  the  term. 

Aldebson,  B. — The  marginal  note  of  Burdett  v.  Wi- 
^^{h)  may  be  incorrect,  but  the  judgment  is  quite  right, 
^  shows  that  a  lessee  who  has  contracted  to  keep  demised 
^''Siiiises  in  good  repair,  is  entitled  to  prove  what  their 
l^eral  state  of  repair  was  at  the  time  of  the  demise,  so  as 
^  iDeasure  the  amount  of  damages  for  want  of  repairs  by 
'ftrence  to  that  state.     Stanley  v.  Towgood{c)  had  seemed 


(o)  6  Scott,  227.    See  Muntz  {b)  7  Ad.  &  E.  136,  T.  1837  ; 

QoTM^  ;  Btlcher  v.  Mcintosh,  MurUz  v.  Ooringy  E.  1838,4  Bing., 

O.  &.  P.  720  ;    2  M.  &  Rob.  N.  C,  461,  S.  P. 

e,  (c)  3  Bing.,  N.  C,  4,  T.  1836. 
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1847.        to  shew  that^  though  the  age  of  a  house  at  the  time  of  i\ 
demise  must  be  considered  in  estimating  the  amount  ^^ 
repair  on  which   the  lessor  can  insist,   yet  any  inquii^ 
into  its  state  of  repair  at  the  time  of  entry  would  be  nzjy- 
placed.     However,  aa  Bome  want  of  repair  then  ezistei 
and  the  case  was  left  to  the  jury  as  to  the  amount  ol 
damages,  which  they  found  imder  20iL,  the  Court  wooU 
not  interfene.    It  is  no  doubts  in  practice,  difficult  to  saj 
what  is  a  putting  premises,  so  old  as  to  be  ready  to  pedflki 
into  good  repair,  or  keeping  them  in  it ;  but  a  contract  to 
^^  put "  premises  in  good  repair  cannot  mean  to  furnish  new 
ones  where  those  demised  were  old,  but  to  put  and  keep    , 
them  in  good  tenantable  repair,  with  reference  to  the  pitt>-    j 
pose  for  which  they  are  to  be  used. 

BoLFE,  B. — By  the  contract  put  in  evidence,  the  wood 
on  the  fithn  is  not  to  be  used  except  for  new  gates.  Thit 
seems  to  have  contemplated  repairing  or  replacbg  tbem. 
The  term  ^'  good  repair  "  is  to  be  construed  with  reference 
to  the  subject-matter,  and  must  differ,  as  that  may  be  a 
palace  or  a  cottage;  but  to  '^keep  in  good  repair"  pie- 
supposes  the  putting  into  it,  and  means  that  during  the 
whole  term  the  premises  shall  be  in  good  repair. 

Platt,  B.,  concurred. 

Bule  absolute. 

Cochbum  and  Prideaux  were  to  have  supported  the  role. 
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Owen  v.  De  Beauvoir  (a). 

LEVIN  for  a  cart  distrained  in  a  certain  bam,  in  the  Replevin  for 
of  West  Hsley,  in  Berkshire.     Avowry,  that  the  ^'^L"  nth 
ant  well  avows  the  taking  of  the  said  cart,  goods,  ^*y»  ^^|^- 
attels  in  the  said  declaration  mentioned,  in  the  said  ii  6.  2,  c.  19, 
n  which  &c.,  and  justly  &c.,  because  he  saith  that  locus  in  quo 
said  time  when  &c,  the  said  bam  in  which  &c.,  tencmcnf  cdi«^ 
ircel  of  a  certain  tenement  called  Hodcott  Farm,  H.,  hoiden  of 

the  manor  of 

ise  Hodcott,  with  the  appurtenances,  situate  and  S.  M.,  by  feaU 
in  the  county  of  Berks,  and  hoiden  of  the  manor  of  98.^early,  to 
eld   Mortimer,   within  the  said  county,  by  fealty,  MiJhleima^in 
e  rent  of  nine  shillings  yearly,  to  be  paid  at  the  feast-  every  year,  of 

,  ,  which  manor 

'  St.  Mi^ael  in  every  year  (i),  according  to  the  old  defendant,  at 

«  ^A»  J*  J.*         I*  1  j»      j.i_»    1  •  the  time  when 

ind  computation  ol  time  formerly  used  m  this  king-  ^^  ^„  ^^ 
\  of  which  said  manor  the  defendant  before  and  o^^er,  and 

^  that,  because 

time  when  &c.  was  the  owner,  and  thereof  lawfully  defendant  oc- 
9ed ;  and  because  the  plaintiff  held  and  occupied  the  ciu  in  quo  at' 
«ira,  with  the  appurtenances,  in  which  &c.,  at  the  &c  **^dbef'* 

cause  2/.  14«. 

of  the  rent 
1  for  six  years,  ending  at  Old  Michaelmas,  1844,  was  in  arrear,  defendant  well  avows 
Dg  the  said  cart,  &c.  Pleas  in  bar : — first,  that  the  locus  in  quo  was  not  parcel  of  the 
if  S.  M. ;  second,  that  it  was  not  hoiden  of  that  manor ;  third,  that  defendant  was  not 
od  possessed  of  that  manor;  fourth,  that  no  rent  was  in  arrear.  Issues  thereon.  H. 
s  hoiden  of  the  manor  of  S.  M.,  at  an  ancient  freehold  rent  of  9«.  per  annum,  payable 
selmas,  yearly.  All  arrears  to  Michaelmas,  1824,  were  paid  in  January,  1825.  No 
lyment  took  place,  but,  after  repeated  applications  for  the  rent  in  several  years  before 
Imas,  1844,  the  lord  distrained  m  May,  1845,  for  six  years'  rent  due  at  Michaelmas, 
-Held,  first,  that,  by  the  operation  of  2  &  3  W.  4,  c.  27,  sections  2,  3,  and  34,  the  rent 
anguished  by  the  lapse  of  twenty  years  from  the  day  on  which  the  last  payment  was 
and,  second,  that  the  bar  thus  interposed  by  that  statute  of  limitations  need  not  be 
f  pleaded,  and  might  be  given  in  evidence  on  the  plea  in  bar  of  non  tenuit. 
plevin,  the  judge's  opinion  at  the  trial  was  in  favour  of  the  defendant,  so  that  be  had  do 
1  to  tender  a  bUl  of  exceptions ;  but  leave  was  given  to  move  to  enter  a  verdict  for  the 
r.  The  Court  afterwards  entered  a  verdict  for  the  plaintiff.  The  effect  was  to  extinguish 
t,  the  subject-matter  of  the  avovnj,  without  leaving  any  means  of  reviewing  the  judg- 
The  Court  inclined  to  grant  a  new  trial,  but  recommended  a  special  verdict,  in  order 
r  the  case  at  once  into  a  court  of  error,  which  was  afterwards  consented  to,  on  terms. 

Decided  in  Easter  Term,  (c)  See  Doe  d.  Spicer  v.  Lea, 

20).  11  East,  312 ;  Smith  v.  Walton, 

5  B-  &  Aid.  392 ;    Litt.,  1  Moore  &  Scott,  380  ;  8  Bing., 

>I3, 131,  and  225.  235. 
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1847.         time  when  &c  {a\  and  because  the  sum  of  2L  14s.  of  the 
OwBN        ^^^  aforesaid  for  six  years  next  before  and  ending  at  tlie 

^  ^  ^'  feast-day  of  St.  Michael,  which  was  in  the  year  of  our 

DbBbavtoie.  ''  ^  ,  '^ 

Lord  1844,  according  to  the  sud  old  style,  at  the  nid 
time  when  &c  was  then  due,  in  arrear,  and  unpaid,  to  tlie 
defendant,  he  the  defendant  well  avows  the  taking  of  tiie 
said  mentioned  cart,  goods,  and  chattels,  in  the  said  hun 
in  which  &c.,  so  being  parcel  of  the  aforesaid  tenement 
called  Hodcott  Farm,  otherwise  Hodcott,  with  the  appa^ 
tenances,  and  holden  of  the  said  manor  of  Stiat£eU 
Mortimer,  as  aforesaid,  and  justly  &c,  as  a  distress  for  the 
aforesaid  rent  so  then  being  due,  in  arrear,  and  unpaid  to 
the  defendant,  according  to  the  form  of  the  statute  (i)  in 
such  case  made  and  provided.  Verification,  and  prayer  of 
judgment,  and  a  return  of  the  said  cart,  goods,  and  cbatteh^ 
together  with  defendant's  damages,  costs,  ind  charges  in 
this  behalf,  according  to  the  form  of  the  statute  (c)  m  such 
case  made  and  provided,  to  be  adjudged  to  him  &c 

Pleas  in  bar: — First,  that  by  reason  of  anything  io  the 
said  avowry  alleged,  the  defendant  ought  not  to  avow  the 
taking  of  the  said  cart,  goods,  and  chattels  in  the  said 
declaration  mentioned,  in  the  said  bam  in  which  &c.,  and 
justly  &c.,  because  the  plaintiff  says,  that  the  said  barn  in 
which  &c  was  not  parcel  of  the  said  tenement  called  Hod- 
cott Farm,  otherwise  Hodcott,  in  manner  and  form  as  '^ 
the  said  avowry  alleged ;  concluding  to  the  country.  Se- 
cond, that  the  said  bam  in  which  &c  was  not  holden  of 
the  said  manor,  in  manner  and  form  as  in  the  said  avowiy 
alleged;'  concluding  to  the  country  (rf).  Third,  that  the 
defendant  was  not  tlie  owner  and  possessed  of  the  said 

(a)  See  Moor's  Rep.  883 ;  3  (c)  See  7  H.  8,  c.  4^  t.  3;  21 
Vin.  Abr.,  407  ;  Hobart,  108.  H.  8,  c.  19,  s.  3  ;  4  Geo.2,  <^-^' 

(b)  11  G.  2,  c.  19,  8.  22 ;  see  (d)  See  per  Rc<tke,  J.»  in  /^ 
Bulpit  V.  Clarke,  1  New  Rep.  66 ;  Ootta  v.  Clarke,  2  Bos.  &  P"^ 
Banks  ▼.  Angel,  7  Ad.  &  £.  843.  376. 

See  also  12  Ad.  &  £.  341. 
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lanor,  in  manner  and  form  as  in  the  said  avowry  alleged ;         1847. 
dnduding  to  the  country.     Fourth,  that  no  part  of  the        owsn 
lid  rent  was  due  or  in  arrear,  in  manner  and  form  as  in  _  ^  ^' 
he  said  avowry  alleged ;  concluding  to  the  country.    Issues 
hereon. 

At  the  trial,  at  the  last  Berkshire  assizes^  before  Mauley 
J.,  it  was  proved  for  the  defendant,  that  for  the  period 
between  Michaelmas,  1784,  and  Michaelmas,  1824,  the 
jeuiy  rent  in  question  had  been  paid  for  Hodcott  Farm 
by  its  owners,  or  their  tenants  in  possession,  to  the  de- 
ftodant  and  his  ancestors,  lords  of  the  manor  of  Stratfield 
Mortimer,  as  held  in  free  tenure  of  that  manor  (a).  On 
Iffli  January,  1825,  eight  years'  arrears,  due  at  Michaelmas, 
1824,  were  paid  by  the  then  occupier,  by  direction  of  his 
bndlord,  to  the  defendant's  agent.  Repeated  applications 
on  behalf  of  the  defendant  were  afterwards  made  for  pay- 
WdX  of  subsequent  arrears,  but  without  success ;  and  on 
^  15th  May,  1845,  the  defendant  distrained  on  the  plain- 
tiff's cart,  while  standing  in  a  bam,  shewn  to  be  parcel  of 
Hodoott  Farm,  for  six  years'  {b)  arrears,  due  at  Michael- 
BM^  1844.  The  defendant  tendered  evidence  to  prove  the 
^nstence  of  the  manor,  and  its  having  been  in  his  possession 
ttid  that  of  his  ancestors  for  more  than  sixty  years,  when 
die  plaintiff's  counsel  interposed,  contending  that  the 
"i^t  and  title"  of  the  defendant  to  the  rent  was  ex- 
tinguiahed  by  lapse  of  time,  under  the  operation  of  3  &  4 
WD.  4,  c  27,  ss.  2,  3,  and  34,  which  transferred  the  estate 
i&  the  rent  to  the  plaintiff.  For  the  defendant  it  was 
^i^ered,  first,  that  the  twenty  years  mentioned  in  sections  2 
^  3  Ix^an  to  run,  not  from  the  time  the  last  payment  of 
>^t  was  made,  but  from  Michaelmas,  1825,  till  which  time 
^  rent  was  due,  so  that  the  right  to  distrain  or  sue  for  any 

(«)  See  Doe    d.   WhiUuck  v.  (5)  See  Pa^««  v. /b/ey,  2  Bing. 

^**«tw,  Gow's  Rep.  173 ;  cor.      N.  C.  679,  as  re-stated  per  Cur., 
^^d,  J.  3  Bing.  N.  C.  649. 

'^OL.  XVI.  CO  M.  W. 


&Tour  c^  the  defendant  on  the  first  point,  and  i 
to  think  thftt,  if  the  sUtute  ^  in  fact  (^wrate  i 
should  have  been  pLeaded.  He  also  nodced,  that 
not  provide  anything  aa  to  arrears  of  the  cent  e: 
hj  it-.  And  he  Elected  a  verdict  for  the  defiai 
leave  to  move  to  enter  a  veidict  for  the  [rfuntid 
(the  costs  of  the  replevin  bond).  Ven£ct  fi>r  the 
for  2L  lis.,  the  amount  of  the  six  years'  arreai 
being  found  to  be  of  the  same  value. 

In  Michaelmas  term  last,  WhateUy  moved  acca 
leave  reserved. — Sections  2  and  3  shew  that  the 
tion  is,  when  the  laet  paymeut  was  made.  Thi 
is  raised  by  the  last  plea  in  bar,  viz.  of  rieni 
[Parie,  B. — No ;  that  plea  admits  the  rent  to  I 
but  Bays  it  bae  been  satisfied  by  payment  or 
whereas  the  effect  of  sect.  34  is  to  extinguish  t 
the  rent  altogether ;  bo  that,  at  the  time  of  the  i 
tenement  would  not  be  held  subject  to  such  rent 
B. — The  plea  admits  there  ia  a  rent,  but  aays 
arrear ;  whereas  the  plaintiff's  point  is,  that  tber 
reat,  not  that  he  did  not  hold.  JRoife,  B.— The 
that  the  plaint  hcJds  at  a  reat  of  9$.,  payable 
mas.]  ThepluntiffcontendsthatBorentisinarr 
it  has  been  extinguished  by  the  (^ratitMi  of  the  i 
B. — According  to  that  argument  non  tenuit  woui 


V. 

Db  Bbauyoir. 
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atisfied  by  pajrment,  by  accord  and  satisfactioiiy  or  other-  1B47. 
1^  oonsisteiit  with  its  admissicm  that  the  rent  is  payable  owkn 
select  of  the  tenement  mentioned  in  the  avowry.]  At 
rents,  Ae  seeond  plea  in  bar  amounts  to  non  tencdt. 
^ersoHf  B. — Suppose  tiie  rent  was  payable  once  in  twenty 

nile  having  been  granted^  at  the  present  nttio^s, 

fnohitt  shewed  cause  for  the  avowant. — It  is  dear 
this  was  a  "rent"  within  sect  2  of  3  &  4  Will  4, 
9  being  an  ancient  rentrservice  chained  on  the  land, 
rhich  an  assise  would  lie :  Paget  v.  Foley  (a).  Grant 
!&(&].  There  are,  then,  two  points:  first,  whether 
$tat.  3  &  4  Will.  4,  c  27,  operated  as  a  bar  to  the 
idant's  distress ;  secondly,  if  it  did,  whether  it  should 
been  pleaded  specially.  On  the  first  point ;  the  statute 
ot  operate  as  a  bar.  It  will  be  contended  that,  as  the 
ayment  of  rent  took  place  on  15th  January,  1825,  when 
rrear  due  at  Michaelmas,  1824,  was  paid  off,  the  dis- 
made  on  13th  May,  1845,  for  six  years*  rent  due  at 
aelmas,  1844,  was  made  more  than  twenty  years  after 
jght  to  make  a  distress  accrued,  viz.  after  the  '^  last 
'  at  which  the  rent  was  "  received,"  those  being  the 
s  of  sect.  3.  It  will  thus  be  sought,  not  to  read  sect  3 
ciliary  to  sect.  2^  in  cases  not  absolutely  provided  for 
iy  but  to  make  sect  3  override  the  second  section, 
at  is  so,  the  defendant's  "  right  to  make  a  distress*'  for 
reehold  rent  must  have  accrued  at  some  time  before 
rent  due  at  Michaelmas,  1825^  had  become  due,  though 
first  right  to  distrain  could  have  only  then  arisen, 
t  argument  would  enure  to  the  disinherison  of  the 
ler  of  the  rent,  and  to  a  parliamentary  conveyance 
t  to  the  tenant,  under  sect.  34.     But,  unless  such  an 

(a)  2  Bing.  N.  C.  679.  (h)  9  M.  &  W.  113. 

oo2 
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absurdity  in  terms  is  inevitable  from  the  wording  of  the 
act,  those  consequences  will  not  be  permitted  to  follow. 
DbBbauyoik.  "^^^  ^^  question  is,  when  did  the  right  to  make  a  distresB 

for  any  arrear  of  rent  "  first  accrue  "  to  the  avowant?  Hie 
answer  is,  at  Michaelmas,  1825,  and  not  before;  fortius 
being  an  ancient  rent  service,  payable  at  the  end  of  eadi 
year  (a),  no  rent  whatever  was  due  till  that  day.  To 
make  the  distress  of  13th  May,  1845,  out  of  time  for  more 
than  twenty  years  after  the  right  to  make  distress  '^  fint 
accrued,"  the  plaintiff  must  say  that  that  right  "fint 
accrued"  before  13th  May,  1825 ;  but  the  rent  then  in 
course  of  accruing  due,  for  the  first  of  the  twenty  yeare, 
reckoned  from  Michaelmas,  1824,  could  not  be  distrained 
for  till  the  Michaehnas  of  1825.  On  sect.  2  (b)  stand- 
ing alone,  this  case  is  dear  in  favour  of  the  avowant;  the 
difficulty  is  set  up  on  sect.  3  (c),  which  is  read  as  oon- 


(a)  See  Latch.  264;  Bac.  Ab., 
Rents,  (£.) 

(b)  By  3  &  4  W.  4,  c.  27,  8. 2, 
no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  within 
twenty  years  next  after  the  time 
at  which  (see  ss.  14, 16)  the  right 
to  make  such  entry  or  distress  or 
to  bring  snch  action  shall  have 
first  accrued  to  some  person 
through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued 
to  any  person  through  whom  he 
claims,  then  within  twenty  years 
next  after  the  time  at  which  (see 
ss.  14, 16)  the  right  to  mate  such 
entty  or  distress^  or  to  bring  such 
action,  shall  h&ye  first  accrued  to 
the  person  making  or  bringing 
the  same. 

(c)  By  sect. 3  it  is  enacted,  that 
in  the  construction  of  this  act,  the 
right  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  re- 


cover any  land  or  rent,  diaH  be 
deemed  to  have  fint  accmd  it 
such  time  as  hereinafter  is  men- 
tioned ;  that  is  to  say,  when  the 
person  claiming  such  land  orient, 
or  some  person  through  whom  be 
claims,  shall  in  respect  of  theeetate 
or  interest  claimed,  have  been  is 
possession  or  in  receipt  of  tbe 
profits  of  such  land,  or  in  reedpt 
of  such  rent,  and  shall  wkik  9r 
titled  thereto  have  been  diip9t 
sessed  or  have  discontinued  n^ 
possession  or  receipty  then  9^ 
right  shaU  be  deew^  to  haee  pi 
accrued  at  the  time  ofsu^di^ 
session  or  diseontinManee  <ifp^ 
session^  or  at  the  last  time  at  vkd 

any  such  profits  or  rent  were  * 
was  so  received,  [The  rest  of  the 
section  is  inapplicable  to  ii^ 
case.] 

By  s.  34  it  U  enacted,  that  •t 
the  determination  of  the  peHo<> 
limited  by  this  act  [vis.  bjss.^. 
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trolling  the  plidn  enactment  of  sect.  2.  On  the  relation 
of  theee  two  sections  to  each  other,  J^ndal^  C.  J.,  makes 
the  following  observations,  in  delivering  the  judgment  of  ^ 
the  Court  of  Common  Pleas  in  James  v.  Salter  (a).  '^  That 
this  case  must  have  been  governed  by  the  2nd  section, 
had  that  section  stood  alone,  cannot  be  doubted ;  and  on 
a  more  dose  examination  of  the  3rd  section,  the  object 
and  intent  of  it  seem  to  us  to  be  no  more  than  this — ^to 
explain  and  give  a  construction  to  the  enactment  con- 
tained in  the  second  clause,  as  to  *  the  time  at  which  the 
lici^t  to  make  a  distress  for  any  rent  shall  be  deemed  to 
h^  first  accrued'  in  those  cJs  only  in  which  doubt  or 
££Bcalty  might  occur,  leaving  every  case  which  plainly 
Mis  within  the  general  words  of  the  2nd  section,  but  is 
not  included  among  the  instances  given  by  the  3rd,  to 
be  governed  by  the  operation  of  the  2nd.''  He  adds, 
**  Many  reasons  concur  to  shew  that  such  must  be  the  just 
eonstraction  of  the  act.  In  the  first  place,  if  it  had  been 
intended  that  the  3rd  section  should  limit  the  application 
of  the  second  to  those  cases,  and  those  only,  which  are  enu- 
memted  in  the  third,  it  might  justly  have  been  expected 
tbat  words  would  have  been  employed  to  express  clearly 


Z,  ante,  and  s.  16,  infra,  p.  658, 
iioto^3  ^  ^^7  person  for  making 
m  entry  or  distress,  or  bringing 
aiy  writ  of  quare  impedit  or 
alk«r  action  or  suit,  the  right 
ad  title  of  such  person  to  the 
Wad,  lent,  or  advowson,  for  the 
iwoTttiy  whereof  such  entry,  dis- 
tal^ action,  or  suit,  respectively, 
ttig^  hare  been  made  or  brought 
wittdn  sach  period,  shall  be  ex- 
^Dgnlabed, 

(«)  3  Bing.  N.  C.  544,  553, 
^  Dlstrefls  in  1835,  for  £870, 
W  of  and  arrears  of  the  annuity 
^  £80  (for  above  twenty -five 
yens),  beginning  to  accrue  at 


testator's  death,  April,  1805.  No 
distress  was  made  for  twenty- 
nine  years  after  the  right  to  dis- 
train first  accrued,  and  that  face 
appeared  on  the  record  (see  per 
Tindalf  C.J.,  p.  551)  ;  and  there 
was  a  plea  in  bar,  that  it  was  not 
made  within  six  years  after  the 
said  arrears  in  respect  of  said 
annuity  became  due ;  but  the 
defendant  was  held  entitled  to 
judgment,  because  the  question 
only  respected  the  amount  of 
arrears,  and  not  the  title  to  the 
annuity,  and  the  distress  was  in 
time  for  the  last  six  years.  (Per 
Cur.,  3  Bing.  N.  C.  555). 
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1847.         and  distinctly  such  an  intention.      But  in  thb  sectioa 

Ow«N        there  are  no  words  that  can  be  said  directly  to  exclude  tfl 

^  ^  ^'  instances,  except  those  enumerated  in  the  3rd  section*"  Ib 

a  later  part  of  the  judgment  the  Chief  Justice  distinctly 
says,  "  the  claim  and  title  of  the  defendant  to  the  annid^ 
is  barred  by  the  lapse  of  twenty  years  since  his  r^t  to 
distrain  ^  fii*8t  accrued.' "  In  GratU  v.  ElUs  (a),  this  Coort 
says :  ''  In  the  3rd  and  some  other  sections,  the  act  pio- 
ceeds  to  define  the  time  in  masty  though  (as  is  noticed  bj 
Tindaly  C.  J.,  in  James  y.  Salter),  not  in  all,  poe^e  ciseB 
at  which  the  right  to  make  a  distress  for  the  purpose  of 
recovering  any  rent  shall  be  deemed  to  have  '  first  accrued' 
to  the  party  making  the  same.^ 

It  is  contended,  that  where  the  meaning  of  a  section  is 
clear,  a  court  is  not  at  liberty  to  create  doubts  by  referring 
to  other  sections.      Now  sect.  2  contemplates  the  caae 
where  the  right  or  title  to  the  rent  itself  is  disputed  (ft); 
but  if  sect.  3  has  operation  in  this  case,  the  defendant  oonU 
not  have  '^  cHscontmued^  receipt  of  this  rent  before  his  rigU 
to  its  possession  accrued  at  Michaelmas,  1825,  yis.  before^ 
in  the  words  of  sect.  3,  he  was  ^^  entitled  thereto.^    [Puri^ 
B. — Those  words  only  apply  to  the  estate  in  the  r^] 
The  avowant  did  not  "discontinue"  its  receipt  till  it  fell 
first  in  arrear  at  that  date.    If  the  defendant  **  discontinuei^ 
its  receipt  at  the  last  payment  of  it  in  January,  1825, 
then,  though  no  one  else  has  received  it  since  adversely  to 
him,  the  not  distraining  for  it  before  it  was  due,  vi*.  134 
May,  1825,  will,  imder  sect.  34,  extinguish  the  avowanA 
estate  in  it,  and  transfer  it  to  the  tenant.     To  be  '^  dis- 
possessed" of  a  rent,   some  one  miist  have  suooessfolly 
disputed  your  title,  and  the  rent  must  have  been  receim 
by  another  by  paramount  title,  or  withheld  by  hostile  re- 
solution of  the  rent-payer.      The  word  "  dispossession 


(a)  9  M.  &  W.  113  and  12i. 
(b)  Per  Cur.,  3Bing.  N.  C.  552 ;  Sugd.,  Vend.  &  P.,  11th  edit., 617- 
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i  iect.  S  may  more  properly  apply  to  "  land/'  but  is  the 
ey  to  the  meaning  of  ^  dificontinuanoe "  of  receipt  of 
ent;  for  it  means  hostile  dic^oseession^  and  is  quite  dif-  j),bbauyoir 
Brent  from  mere  omission  to  receive.  To  bring  this 
aae  within  sect  3^  the  defendant  must  have  yoluntarily 
Bsoontinued  the  receipt  of  the  rent^  or,  as  observed  by 
4Ukrsony  B.,  in  Doe  d.  Davy  v.  Oxenham  (a),  "a  party 
mght  lose  his  estate  by  having  an  insolvent  tenant,"  or» 
n  might  be  added,  by  indulgence,  or  reluctance  to  en- 
foroe  a  small  right  by  distress,  though  constantly,  as  in  this 
^Me,  apidied  for  during  the  twenty  years.  Another  ab- 
mdity  results  from  the  argument  on  the  other  side.  If 
ieet  3  ov^rides  sect  2  in  this  particular,  so  as  to  make 
11^  statute  b^n  to  run  fVom  Michaelmas,  1824,  the  rent 
Vttlost  and  barred  at  Michaelmas,  1844,  viz.  in  nineteen 
youn  after  the  first  payment  of  it  which  fell  in  arrear,  viz. 
al^chaelmas,  1825,  could  be  enforced  by  distress  or  action. 
But  if  ilie  fdaintiff  only  contends  that  the  twenty  years 
ttimt  from  the  *'  hut  time  "  the  rent  was  in  fact  *'  received," 
An,  if  it  was  not  paid  till  a  year  or  ten  years  after  due,  it 
imid  follow  that  the  twenty  years  would  begin  to  run 
ftom  the  time,  whatever  it  might  be,  of  the  rent  being 
'^xeoeived"  in  point  of  fact,  which  would  make  the  opera- 
fca  of  the  rule  depend  in  every  case  on  an  uncertain  event, 
>&d  the  time  of  limitation,  instead  of  depending  on  the  day 
^Iieii  the  rent  which  was  paid  became  due,  might  be  indefi- 
iiitdy  extended.  Nothing  is  provided  by  sect.  34  as  to  ex- 
tinguishing any  arrear  of  a  freehold  rent(i).  Then  what  is 
te  become  of  the  twentieth  year's  rent,  where  the  last  pre- 
1*^  payment  of  rent  was  at  a  date  more  than  twenty 
r^M  before  the  end  of  the  twentieth  year,  before  which 


(«)  7  M.  &  W.  131.  demise  ;  see  9  M.  &  W.  118,  ar- 

(^)  Beet.  42  seems  to  provide      guendo. 
^  arrears  of  rent  reserved  by 
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time  the  rent  of  that  year  was  not  due?  For  if  the  arga- 
ment  on  the  other  side  is  to  prevail,  as  no  payment  had  been 
made  within  those  twenty  years,  the  twentieth  yeai^s  rent 
would  no  sooner  be  due  than  it  would  be  extinguished  by 
sect  34.  But  an  adherence  to  the  clear  words  of  sect  2 
prevents  that  absurdity.  Copses  of  underwood,  grown  for 
hop-poles,  might  well  be  held  at  an  ancient  freehold  lent, 
payable  in  the  year  of  cutting  thenv  be  that  the  tenth  or 
twentieth  year  of  their  growth.  Again,  supposing  nineteen 
years'  rent  not  paid  till  five  years  after  the  lapse  of  the 
twentieth  year  from  the  previous  payment — ^is  the  statute  to 
run  from  the  end  of  the  five  years,  that  being  '^  the  last 
time  at  which  the  rent  was  received"  in&ct?  If  it  is, the 
time  of  limitation  will  be  indefinitely  extended,  instead  (£ 
remaining  capable  of  being  accurately  fixed  by  the  day  on 
which  the  right  to  the  rent  and  the  remedy  for  recovering  it 
first  accrued. 

Secondly,  if  the  Statute  of  Limitations,  3  &  4  Will  4^ 
c.  27,  constitutes  a  defence  in  this  case,  it  should  havebe^i 
pleaded  specially  in  bar,  and  cannot  be  taken  advantage  <yf 
on  non  tenuit.  The  course  of  pleading  on  the  and^t 
statutes  of  limitation  has  always  been  to  plead  them  in 
bar  to  avowries  for  freehold  rents,  whether  they  were  known 
to  commence  by  deed,  or  were  ancient  and  did  not.  ThxiB, 
in  Couper  v.  Fisher  (a),  the  avowry  was  on  32  EL  8,  c.  3, 
s.  4,  for  a  rent  founded  on  a  deed,  not  alleging  seisin  thereof 
within  time  of  limitation.  The  plea  in  bar  was,  that  neither 
the  intestate  nor  his  ancestors,  nor  any  other  whose  estate 


(a)  1  Brownlow,  169;  6  Jac. 
1 ;  S.  C.  as  FotUr^s  case^  8  Rep. 
64,  (vouching  Warrinfs  ctue^ 
in  C.  P.),  cited  2  Saund.  6Sb, 
n.  See  Bennet  v.  King^  3  Lev. 
21  ;  8  Went.  137.  In  Collins  v. 
Goodally  2  Veni.  235,  the  Lords 


Commissioners  of  the  Great  Seil 
say  that  Foster's  oase^  in  8  Rem 
concerns  only  customaiy  i^^ 
between  lord  and  tenant,  snd  not 
rents  that  commence  by  grtf^ 
or  whereof  the  commencem^^ 
can  be  shewn. 


HILARY   VACATION,   10  VICT. 


567 


the  avowant  hath  in  the  rent,  were  ever  seised  of  the  same 
rent  within  forty  (a)  years  then  last  past  before  the  taking ; 
'^and  demurrer,  pretending  that  avowry  ought  to  allege 
seisin  in  the  avowant  within  forty  years ;"  but  the  avowry 
was  held  good.     For  as  the  rent  was  avowed  for  under  a 
deed,  the  avowant  was  not  boimd  to  shew  seisin  within  forty 
years,  ''but  same  shall  come  on  the  other  part;  sciL  not 
fldaed  of  the  services  after  (b)  the  limitation  (c)."    Again, 
tt  to  ancient  freehold  rents   not    commencing  by  deed, 
(before  11  Greo.  2,  c  19,  s.  22,)  seisin  of  them  was  alleged 
in  the  avowry ;  and  the  rule  of  pleading  was  that  ''  seisin 
OQ^t  to  be  confessed  and  avoided,  as  by  coercion  of  distress, 
or  traversed,  (viz.  by  plaintiff),  and  traverse  shall  never  be 
of  seisin  generally,  but  ever  of  seisin  within  time  of  limita- 
turn  {(fy  as  the  books  are.  Dyer,  315,  pi.  101  and  330  b; 
8  Co.  64,  Foster^s  case^^     Diet  'per  Harvey  and  Croke, 
3^i  in  Pawheners  v.  BelUngham  (e).     This  shews  that,  an- 
ciently, non  tenuit  did  not  raise  the  defence  of  the  Statute 
oi  Limitations. 

This  avowry,  being  by  the  owner  of  a  manor  for  an 
^ent  freehold  rent  belonging  to  it,  does  not,  since 
11  Geo.  2,  c.  19,  s.  22,  set  forth  the  avowant's  title,  as 
^onld  have    formerly  been    necessary.       See  Bulpit  v. 


OWBN 

V, 

Da  BiAUYOiR. 


(a)  Fifty  yean  is  the  term  in 
^f%  print  of  sUt.  32  H.  8,  c.  2, 
■.4. 

(h)  ^Puit;  Dyer,  315,  330. 
(e)  And  see  Harwood  y.  Para- 
•our,  (12  Jac.),  1  Roll.  R.  60, 
^  P. ;  also  Moore's  Rep.  31,  pi. 
*®1 ;  Freeman  v.  Starkiey  Hut- 
'^•i  Rep.  109. 

(«J)  Viz.  fifty  years ;  Cay's 
Statutes,  32  H.  8,  c.  2,  s.  4. 

(«)  Cro.  Car.  81,  82,  214. 
^«  C.  HeUey,  45 ;  W.  Jo.  238. 
*^^levin-  Cognizance  for  rent 
^^^ear  of  eighteen  shillings  and 


four  arrows  annually,  at  Mi- 
chaelmas, paid  for  a  meadow 
held  as  of  a  manor.  Pleas  in  bar : 
1.  Non  tenuit ;  2.  Possession  of 
the  rent  by  avowant  within  forty 
years.  Demurrer  by  avowant 
(confessing  no  seisin  being  liad 
within  forty  years),  on  the  ground 
that  such  a  rent  was  not  within 
stat.  32  H.  8,  c.  2,  but  a  new 
rent,  and  a  rent  seek  only ;  and 
so  held  by  three  justices,  against 
Harvey  and  Oroie,  justices,  but 
reversed  in  error,  Cro.  Car.  214, 
and  judgment  for  the  plaintiff. 


558 


CASKS  IN  THB  BXCHKQUBB, 


1847. 
Ow«K 

V. 

Dc  BBAirrt>ni. 


Clark  (a).  It  must  be  said,  that,  though  8  &  4  Will  i, 
c.  27,  s.  34  (ft),  extinguishes  the  ripki  as  well  as  Ae 
remafy,  so  that  after  twenty  yean  it  transfera  the  estate 
in  the  rent  to  the  occupier,  as  it  were  by  parliamentey 
conveyance,  that  enactment  nay  be  relied  on  on  lion  teniirt> 
whereas  on  the  old  Statutes  of  Limitation,  which  only  took 
away  the  remedy,  it  was  necessary  to  plead  it  in  bar.  Bat 
nothing  in  sect  34  expressly  makes  any  difference  in  Ai 
rule  of  pleadings  and  it  is  subject  to  sect.  16  (c),  the 
clause  of  saving  for  disabilities^  which  resembles  that  m 
2lJac.  1,  c.  16.  And  the  real  ground  for  pleading  that  sta- 
tute of  limitations  specially  was,  that  the  exceptiom  in 
sect  2,  in  favour  of  persons  disabled  by  infancy,  coverton^ 
idiocy,  &c.  might  not  be  rendered  usdess,  and  they  taken  by 
Burprise  at  the  trial,  by  finding  the  statute  of  limitatioBi 
there  first  relied  on  (d).  Not  only  is  there  in  the  presoit 
case  a  like,  but  a  stronger  reason  for  compelling  the  paitiei 
to  put  the  new  statute  of  limitations  on  record,  when  the 
right  as  well  as  the  remedy  is  taken  away  for  the  first  liiM 


(a)  1  N.  R.  56.  Silfy  v.  Dal- 
ly, Easter  Term,  10  W.  3,  Car- 
thew,  445,  semb.  oont ;  See  2 
Mod.  70,  71 ;  16  Vin.  450 ;  3 
Salk.  220  ;  1  Saund.  284  n.  (d) ; 
3  Salk.  307  ;  cited  1  Bos.  &  P. 
361  D. ;  Com.  Dig.,  Pleader,  (C. 
36) ;  Scans  y.  Irekmdy  10  East, 
259. 

(5)  See  this  section,  ante,  p. 
552,  note  (e), 

(c)  3  &  4  W.  4,  c.  27,  8» 
16,  is  as  follows: — "Provided 
always,  and  be  it  further  en- 
acted, that  if,  at  the  time  at 
which  the  right  of  any  per- 
son to  make  an  entiy  or  dis- 
tress, or  bring  an  action  to  re- 
cover any  land  or  rent,  shall  have 
first  accrued  as  aforesaid  [ss.  2, 
14],  sQch  penon  shall  have  been 


under  any  of    the    disabilities 
hereinafter  mentioned,  that  is  to 
say,  infancy,  coverture,  idiocy^ 
lunacy,   unsoundness  of  ftiad^ 
or  absence  beyond   seas,  then 
such  person,  or  the  person  claim- 
ing through  him,  may,  iwtwith- 
standing  the  period  of  twenty 
years  hereinbefore  limited  shill 
have  expired,  make  an  entiy  or 
distress,  or  bring  an  action  toI^ 
cover  such  land  or  rent,  at  asf 
time  within  ten  years  next  afttf 
the  time  at  which  the  penoo  t» 
whom  such  right  shall  have  M 
accrued  as  aforesaid  shall  ba^e 
ceased  to  be  under  any  such  ^• 
ability,  or  shall  have  died,  irti^ 
shall  have  first  happened." 
(d)  1  Saund.  283,  note  2. 
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by  its  positiye  enactment  in  sect  34.   In  a  case  on  21  Jac.  1, 

0.  I69  where  the  declaration  disclosed  that  the  cause  of 

action  aocniedmoie  than  six  years  before,  the  Court  still  held  d^bbIutouu 

that  die  statute  must  be  pleaded ;  moreover,  that  the  plaintiff 

Blight  have  ai  opportunity  to  reply  an  original  sued  out 

witliin  six  years  afier  the  cause  of  action  accrued.     Crtmld 

Y.  Johnson  (a).    Even  before  Chappie  v.  Duraton  {h\  the 

praotioe  was  to  plead  and  re{dy  the  statute  of  limitations 

qwrifllly  in  debt  as  well  as  assumpsit     So,  in  equity,  the 

statute  of  limitations  must  be  put  on  the  pleadings,  either 

by  way  of  plea  or  answer.     Prince  y.  Htylin  {c).      So  far 

as  Ihe  course  of  pleading  since  3  &  4  Will.  4,  a  27,  has 

▼eighty  it  has  been  always  considered  right  to  plead  that 

itatote  in  bar  in  repleyin,  by  analogy  to  the  old  law.  James 

T.  SaUer  (df) ;  Grant  v.  JElUs  (e).     So,  it  has  been  replied 

ipecially  in  trespass,  to  a  plea  of  entry  by  the  defendant 

Bsbnes  ▼.  Newland  (/).     [Parkey  B. — In  James  v.  Salter  it 

liad  become  necessary  to  plead  specially  in  bar,  as  the  avowry 

lot  oat  a  will  and  relied  on  it     The  plaintiff's  coimsel  need 

aoi  answer  this  point] 

WhaUley  and  Carrington,  contr^ — "No  case  has  yet  00- 

OBFied  which  is  exactly  in  point;   but  it  is  clear  that 

aaotionB  2  and  8  are  to  be  read  together.     [Alderson,  B. — 

Their  terms  differ  in  some  d^ree.     There  is  no  difficulty 

ia  oonstniing  sect  2  adversely  to  you ;  but  there  certainly  is 

a  dfficulty  arising  on  sect  3,  though  it  is  not  easy  to  see 

tint  the  defendant,  by  having  omitted  to  bring  an  action, 

cr  make  a  distress,  for  more  than  twenty  years,  has  been 

fiqpossesaed,  or  discontinued  his  receipt  of  the  rent]     The 

phhitiff  contends,  upon  sect  3,  that  the  defendant  discon- 

(•)  2  Ld.  Raym.  8S8.  (d)  3  N.  C.  645,  560 ;   S.  C. 

(6)  1  C.  &  J.  19;  1  Saund.  2Dd  edit,  605,  607. 

^  note  (2).  (e)  9  M.  &  W.  113. 

(e)  1  Atk.  493;  see  Collins  v.  (/)  11  Ad.  &  £.  44. 
^oodidl,  2  Vern.  236. 
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1847.        tinued  the  receipt  of  this  rent  from  the  time  at  which  it 
'^  OwB2f        ^^  ^^  received,  yiz.  13th  January,  1826,  ao  as  to  make 
^-  the  distress  in  May,  1846,  too  late.     That  section  is  not  a 

mere  mterpretation  clause,  but  governs  sect  2,  and  decides 
this  case.     The  case  of  Lessee^  Mannan  v.  Bingham  (a)  is 
strongly  in  point  for  the  plaintiff     It  is  thus  stated  in  Mr. 
Shelford's  "  Eeal  Property  Statutes,"  4th  edit.,  p.  140: 
"  In  a  recent  case  in  Ireland,  of  a  lease  for  lives,  at  a 
rent  above  20^.,  (see  sect.    9),  with  the  conmion  condi- 
tion of  re-entry,  it  was  held,  that  the  landlord  could  not 
maintain  ejectment  for  non-payment   of  rent  after  the 
tenant  had  been  more  than  twenty  years  in  posaeflsioa 
without  paying  rent  to  the  landlord  or  any  other  peiGOD,  a 
right  of  entry  having  accrued  more  than  twenty  yean 
before.    The  case  otDoe  d.  Davy  v.  Oxenkam  {b)  was  cited, 
and  the  Court  was  strongly  pressed  with  the  anomaly  of 
the  landlord's  being  entitled  to  recover  the  possession  at  the 
end  of  the  term,  or  within  twenty  years  after,  and  yet  being 
unable  to  avail  himself  of  the  condition  of  re-entiy  in  the 
subsisting  lease.     The  Court,  however,  aft;er  much  delibe 
ration,  while  they  recognised  the  propriety  of  the  above 
decision  of  the  English  Exchequer,  and  admitted  the  exist- 
ence of  the  anomaly,  yet  stated  that  they  felt  bound  by 
the  language  of  the  enactments,  which  they  thought  dear 
on  the  subject."     As  to  rents  payable  every  twentietli 
year,  no  such  cases  are  known  in  practice.     [Aldersan^  E— 
An  old  forfeiture  of  twenty  years'  standing  would  be  within 
the  act.     The  forfeiture  in  question  sprung,  originally,  oat 
of  the  non-payment  of  rent ;   but  whether  it  had  arisefl 
more  than  twenty  years  before  does  not  i^pear.]     ^ 
case  cited  shews  that  the  Irish  court  of  Conunon  Pleas  most 
have  held  the  rent  to  be  extinguished.     [AldenonjB.-^ 
They   in    fact   controverted    Doe  d.  Daty   v.    Oxenhanh 

(a)  Trin.  1841,  C.  B.,  Ireland;  (b)  7  M.  &  W.  131. 

Smythe's  Law  of  Landlord  and 
Tenant  in  Ireland^  676. 
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«igh  they  are  reported  to  have  stated  otherwise.     What         1847. 

iomes  of  the  last,  or  twentieth,  year's  rent?]     Grant  v.        ow*n 

Vs  and  Doe  v.  Oxenham  both  turned  on  the  meaninsr  of  *- 

Db  Bbauvoir. 

t  word  "rent."  [Parkcy  B. — You  say  that  the  defend- 
',  ^^discontinued"  the  receipt,  and,  if  so,  that  the  statute 
x>  run  from  the  last  time  of  any  actual  payment  That 
istruction,  if  it  clears  the  question  of  grammatical  em- 
Tassments,  introduces  all  those  of  another  kind.  Rolfe, 
— Had  the  owner  of  the  rent  died  between  Michael- 
a,  1824,  and  Michaelmas,  1825,  you  would  have  stated 
D,  in  pleading,  as  having  been  in  receipt  of  the  rent 
ten  he  died ;  for  he  had  received  the  rent  due  at  Michael- 
ifl^  1824.  Suppose  he  died  after  Michaelmas,  1825,  no 
ler  person  but  his  heir  could  have  the  rent.  Your  ar- 
ment  excludes  all  the  savings  for  disabilities;  so  that, 
ipoeing  the  owner  to  have  been  a  feme  sole  on  the  day 
)  last  payment  was  made,  and  to  have  married,  or  be- 
ne lunatic,  the  rent  would  be  equally  extinguished, 
her  at  Michaelmas,  1844,  or  on  the  15th  of  January, 
16,  whether  she  was  guilty  of  any  laches  or  not. 
arkCf  B. — If  the  Statute  of  Limitations  once  began  to 
0,  it  would  continue  to  do  so,  notwithstanding  an  inter- 
ning disability  (a),  which  may  be  an  answer  to  that 
ficolty.  Bolfe^  B. — Your  calculation  of  the  period  at 
lich  the  statute  begins  to  run,  from  Michaelmas  1825, 
lows  out  of  the  case  all  the  enactments  in  sect.  16, 
meeting  disabilities,  an  inconvenience  which  does  not 
Jae  if  the  statute  is  held  to  begin  to  run  from  Michael- 
iSB  1824.  Aldersoriy  B. — If  we  take  the  literal  and  plain 
instruction  of  sect.  2,  we  shall  escape  from  the  difficulties 
'  which  sect.  3  would  plunge  the  case  with  reference  to 
le  savings  for  disabilities.  By  sect.  8,  the  right  of  the 
i^Bon  entitled  to  make  entry  or  distress  is  to  be  deemed 
have  first  accrued  at  the  determination  of  the  first  of 
ich  years,  or  other  periods,  or  at  the  last  time  when  any 

:«)  See  2X)e  d.  Duroure  v.  JoneSy  4  T.  R.  311 ;  1st  Sel.  N.  P.  145; 

2nd  Tol.  7d3,  lOth  edit. 
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1847.         rent  payable  in  respect  of  saok  tensncy  afaall  hove  been 

OwBK        received^  tohich  ahaUJirst  happenJ]    That  b  in  the  pkuKtifiTB 

-,  _  **  fiiYour,  for  no  such  words  are  found  m  sect.  3.    Tberokof 

acting  on  modem  statutes  is,  to  adhere  to  their  words  ai 
far  as  possible.  As  to  the  meaning  of  dtscanihuumce  to 
receive  rent,  it  is  the  reverse  of  oofttiniiing^  to  do  sa  If 
the  owner  does  discontinue  receipt  of  ren^  the  last  tmie  k 
receives  it  is  the  time  of  discootinuaiiee  from  which  the 
statute  runs.  [Alderson^  B. — The  right  to  distrain,  bj  seet 
3,  first  accrues  at  the  time  of  dispossession,  (as  it  seeBi% 
of  the  land),  or  at  the  last  time  at  which  any  snch  rent  was 
received.  We  must  try  to  make  sense  of  these  enactmentfl^ 
and  to  give  efiect  to  the  spirit  of  them,  as  far  as  their  wofdi 
will  admit] — Banks  v.  Anj^l  (a)  was  also  mentioned. 

Cur.  adv.  vult 

In  Easter  Term  (April  20)  the  judgment  of  the  Court 
was  delivered  by 

Parke,  B The  question  in   this  case  turns  entirelj 

on  the  construction  to  be  put  on  the  2nd  and  3rd  sectioDfl 
of  the  Real  Property  Limitation  Act,  3  &  4  Will.  4,  c.  27. 

The  facts  of  the  case  are  very  short.  The  defendant 
was  entitled  to  an  ancient  quit  rent,  payable  annually  at 
Michaelmas,  out  of  certain  land  held  of  his  manor.  AD 
the  rent  which  accrued  due  up  to  Michaelmas,  1824,  wsb 
duly  paid,  the  last  payment  having  been  made  on  the  I5di 
of  January,  1825.  No  rent  was  paid  after  that  date,  and 
on  the  15th  of  May,  1845,  the  defendant  d^rained  for  sx 
years'  arrears  of  rent  accrued  due  up  to  Michaefanas,  1844; 
and  the  question  is,  whether,  at  the  time  of  the  distress,  U^ 
titie  to  this  rent  had  been  extinguished  by  lapse  of  time. 

The  Court  has  already  given  its  opinion,  that,  if  it  wafi, 
the  pleadings  are  proper. 

The  second  section  of  the  act,  so  far  as  it  appHes  to  the 

(a)  7  Ad.  &  £.  84a    See  12  Ad.  &  £.  341. 
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■eaent  oiee,  ^lacts,  that  no  person  shall  make  an  entry  or        1847. 
or  bring  any  action  to  recover  any  land  or  rent,      ^owwT 


it  within  twenty  years  next  after  the  time  at  which  the  «. 

B(tit  to  make  such  entry  or  distress,  or  to  bring  such  action, 
'Bt  accrued  to  the  person  making  or  bringing  the  same. 
X  this  case^  as  all  rent  was  paid  up  to  Michaelmas,  1824, 
>  distress  could  have  been  made  prior  to  Michaelmas, 
i25.  Therefore,  if  the  question  depended  entirely  on  this 
ad  section,  the  distress  made  in  May,  184S,  i.e.,  within 
■efoty  yeairs  from  Michaelmas,  1825,  would  seem  to  have 
eenmade  in  due  time.  But  the  question  does  not  turn  ex- 
bsTely  on  this  section ;  for,  in  the  3rd  section,  the  Legis- 
Itiire,  apparently  considering  that  difficulties  might  exist 
18  to  the  exact  point  of  time  from  whence  the  twenty  years 
kDnid  b^gin  to  date,  has  proceeded  to  fix  that  point  in 
Bany,if  notinall,  possiUe  cases.  The  language  of  the  third 
shuse,  so  &r  as  it  is  applicable  to  this  case,  is  as  follows : — 
''  And  be  it  iurther  enacted,  that,  in  the  construction  of 
^  act,  the  right  to  make  an  entry  or  distress,  or  to  bring 
tti  aedon  to  recover  any  land  or  rent,  shall  be  deemed  to 
^ve  first  accrued  at  such  time  as  hereinafler  mentioned, 
ilii  is  to  say,  when  the  person  claiming  such  land  or  rent 
dudi  have  been  in  possession  or  in  receipt  of  the  profits  of 
nxji  land,  or  in  receipt  of  such  rent,  and  shall,  while  en- 
titled thereto,  have  been  dispossessed  or  have  discontinued 
>Bdi  possession  or  receipt,  then  such  right  shall  be  deemed 
^  kive  first  accrued  at  the  time  of  such  dispossession,  or 
lueoutinuance  of  possession,  or  at  the  last  time  at  which 
^  such  profits  or  rent  were  or  was  so  received."  Here 
k  defisndant  was»  up  to  1826,  in  receipt  of  the  rent  in 
|Q«ttion,  and  afterwards  discontinued  such  receipt ;  so  that 
li  comes  precisely  within  the  description  of  the  persons 
^^nred  to  in  the  first  branch  of  the  statute ;  and  the  ques- 
^  is,  whether,  in  such  a  case,  the  statute  meant  abso-  ' 
^tfly  to  fix  the  point  from  which  the  twenty  years  are  to 
^  at  the  day  on  which  the  last  payment  of  r^it  was 
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1847.         made,  or  to  eoable  the  party  daiming  to  calculate  from 
'     '  that  date,  or.  at  his  option,  from  the  time  when  he  discontbued 

9.  the  receipt  of  the  rents.     We  think  the  former  is  the  true 

construction,  and  that,  in  the  case  of  rent,  the  calcukticm 
must  always  be  made  from  the  last  actual  receipt  Al* 
though  the  clause  in  this  branch  of  it  seems  to  present  an 
alternative^  viz.  either  the  discontinuance  of  possessioD  or 
the  last  actual  receipt;  yet  we  think  that,  in  truth,  no 
alternative  is  contemplated. 

The  statute,  it  will  be  observed,  provides,  in  the  same 
sentence,  both  for  the  case  of  land  of  which  a  party  has  been 
dispossessed,  and  for  that  of  rent  which  he  has  ceased  to 
receive ;  and  the  sentence  must  be  read,  not  as  giving  in 
either  case  a  choice,  but  reddendo  singula  singulis,  le^ 
fixing  the  actual  moment  of  dispossession,  or  discontinuance 
of  possession,  as  the  point  from  which  the  twenty  years  are 
to  run,  in  the  case  of  land  of  which  a  party  has,  at  some 
moment  of  time,  ceased  to  be  in  actual  possession,  and  die 
last  actual  payment  of  rent,  as  the  point  from  which  tbe 
twenty  years  are  to  run  in  the  case  of  a  party  ceasing  to 
receive  rent.  The  object  of  the  legislature  seems  to  ha^ 
been  to  fix  a  point,  the  exact  position  of  which  should 
be  perfectly  clear,  rather  than  one  which  should,  abstract" 
edly  considered,  be  the  most  just 

The  last  payment,  in  the  case  of  rent,  is  a  point  of  taste 
which  could  admit  of  no  doubt;  whereas  the  time  at  whid 
a  party  has  discontinued  the  receipt  of  rent  is  obviously  a 
point  of  time  very  difficult  to  ascertain.  When  doee  a 
party  entitled  to  rent  "  discontinue  "  its  receipt  ?  Does  he  do 
so  by  not  receiving  it  on  the  day  on  which  it  is  due  ?  Or^ 
if  not,  how  soon  afterwards  ?  There  would  be  very  great 
difficulty  in  fixing  any  such  point  Add  to  which,  tlie 
expression,  in  this  part  of  the  clause,  is  not  discontinuance 
of  receipt,  but  discontinuance  o{  possession  ;  language  which 
appears  to  us  to  apply  to  the  case  not  of  rent  but  of  land. 

It  must  not,  however,  be  overlooked,  that  there  are  diffi- 
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cultiefl  in  thia  construction.    In  the  first  place,  the  twenty         1847.  * 

years  are  thus  made  to  comprise  a  space  of  time  diving        qwbn 

which  the  party  could  not  have  instituted  any  proceedings,  -^  «  •• 

and  during  which,  therefore,  he  is  guilty  of  no  laches  in 

not  instituting  legal  proceedings.     The  general  principle 

of  the  Statutes  of  Limitations  has  been  to  fix  the  period 

during  which  a  party  having  a  right  to  institute  legal 

proceedings  may  exercise  that  right,  and  that  principle, 

in  the  clause  now  under  consideration,  is  fully  adhered 

to  in  the  case  of  land.     A  person  dispossessed  of  land 

IB  allowed  twenty  years  from  the  time  of  his  being  dis- 

poeaeesed,  and  during  aU  that  period  he  may   bring  his 

ejectment.    But  a  person  disseised  of  rent  has  (according  to 

the  construction  we  adopt)  only  twenty  years  fi*om  the  last 

payment;  and  so  if  an  annual  rent  has  been  paid  on  the 

day  on  which  it  is  due,  and  afterwards  unjustly  withheld, 

the  party  aggrieved  has  only  nineteen  years  instead  of 

twenty,  during  which  he  can  bring  his  action  or  distrain ; 

for  during  the  first  year  of  the  twenty  it  is  plain  that  he 

lu8  no  right  of  distress  or  action  at  all.  This  is  undoubtedly 

an  anomaly,  but  it  must  still  exist  in  many  cases,  whatever 

construction  we  put  on  the  branch  of  the  third  section  now 

under  consideration;   for  the  second  branch  of  the  same 

section  provides  for  the  case  of  a  party  dying  seised  of  a 

rent,  and  enacts  that  in  such  case  ^^  the  right  of  the  heir  or 

devisee  to  make  a  distress,  or  bring  an  action,  shall  be  deemed 

to  have  first  occurred  at  the  time  of  the  death  of  the  party 

dying ;  and  it  is  plain  that  the  period  of  twenty  years  may 

thus  include  time  during  which  no  right  of  action  or  disr- 

tiess  will  have  existed ;  and  the  same  objection  applies  to 

the  other  branches  of  the  third  section,  which  provide  for 

the  cases  of  parties  claiming  by  purchase,  parties  claiming 

xeversionary  interests,  and  persons  claiming  under  breaches 

of  condition.      It  applies  also  to  the  very  common  case  of 

tenandes  from  year  to  year,  provided  for  by  the  eighth  section, 

where  the  end  of  the  first  year  of  the  tenancy,  or  the  last 

VOL.  XVI.  P  P  M.  w. 
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1847.        payment  of  rent^  is  declared  to  be  the  time  when  the  right 

""q^^^      first  accrues ;  and  yet  there  is  not  necessarily  any  right  to 

^  ^  »•  enter  at  either  period. 

DbBkavtoie. 

Another  difficulty  was  pointed  out  and  much  innsted  on 
at  the  bar,  namely^  that^  on  the  construction  which  we  ad(^ 
great  injustice  would  necesaarily  result  in  the  ordinary  cue 
of  heriots  and  other  similar  rights^  which  become  due  it 
uncertain  intervals ;  and  also  the  possible,  though  not  nxj 
probable  case  of  a  rent  reserved  payable  every  twenty 
years,  or  at  a  longer  interval.  In  such  casesi,  if  the  twenty 
years  are  to  be  calculated  fix>m  the  last  payment,  a  psrtjyit 
was  argued,  will  lose  his  right  without  any  default  or  ladwB 
whatever,  when  the  rent  is  payable  at  intervals  greater  than 
twenty  years,  and  it  is  shortened  to  less  than  a  year  whan 
it  is  payable  every  twenty  years ;  and  no  doubt  great  diffi- 
culty may  exist  in  dealing  with  such  cases.  But  as  to 
heriots,  probably  the  answer  to  this  objection  may  be,  thti 
in  a  case  similar  to  that  now  before  usi,  the  word  ^rent" 
would  not  include  heriots — ^for  though  by  the  interpretatioD 
clause  the  word  ''rent"  is  made  to  include  heriots,  yet 
that  is  only  where  the  nature  of  the  provision  or  the  con- 
text does  not  exclude  such  a  construction ;  and  it  may  be 
that  the  injustice  pointed  out  would  afford  grounds  &r 
holding  that  in  the  clause  now  under  consideiution  the  word 
''rent''  does  not  include  heriots.  A  similar  observation 
may  be  made  upon  the  case  of  rents  payable  at  greater  in- 
tervals than  twenty  years,  and  this  may  be  conadered 
either  as  falling  under  the  general  enactment  in  the  second 
section,  so  that  each  particular  heriot  or  amount  of  rent  dae 
may  be  recovered  within  twenty  years,  or  is  not  provided 
ibr  by  the  statute  at  all,  and  is  lefl  in  the  same  condition  a^ 
if  the  act  had  not  passed. 

The  same  answer  certainly  cannot  be  given  to  the  ca^^ 
of  rents  reserved  payable  at  intervals  of  twenty  years,  o^ 
less,  in  which  the  time,  upon  our  construction,  must  be  muo^ 
shortened.    It  may,  however,  be  very  doubtful,  whether  i^ 
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ct  any  rents  payable  at  such  lai^e  intervals  do  exist,  and        1847. 
rea  if  there  are  any  such,  we  do  not  think  the  argument        qwen" 
srived  from  their  existence  can  affect  the  question,  con-  v. 

Henng  that,  whatever  interpretation  we  put  on  the  first 
ranch  of  the  section,  it  is  quite  certain  that,  in  all  the  other 
tranches  of  it,  the  anomalies  and  difficulties  pointed  out 
Dust  exist. 

The  last  objection  insisted  on  was  founded  on  the  16th 
section,  which  saves  the  rights  of  infants,  femes  covert, 
lunatics,  and  other  persons  under  disabilities.  Tlie  clause, 
it  will  be  observed,  is  made  to  operate  only  where  the  party 
intended  to  be  protected  is  under  disability  at  the  time 
wlien  the  right  to  make  the  distress  or  bring  the  action 
^Bt  accrued ;  and  if  this  be  held  to  be  the  time  when 
the  last  payment  was  made,  the  protection  will,  in  many 
CMes,  be  wholly  illusory.  Put  the  case,  for  instance,  of  a 
party  regularly  receiving  his  rent  up  to  a  given  day,  and 
heeoming  lunatic  before  the  next  day  of  payment  arrives ; 
if  lie  should,  by  reason  of  his  lunacy,  omit  to  enforce  pay- 
ment of  his  rent  for  twenty  years,  it  would  seem,  on  all 
principle,  that  he  must  have  been  intended  to  be  protected ; 
but,  certainly,  as  he  was  not  imder  disability  at  the  last 
time  of  payment,  he  would  not  come  within  the  protection 
of  the  16th  section.  Many  other  similar  cases  may  be 
pwnted  out  This  is,  no  doubt,  a  very  serious  defect,  and 
wonM  afford  strong  grounds  for  adopting  any  reasonable 
^ionatmction  of  the  third  section  by  which  it  might  be  re- 
medied. But  no  construction  would  have  that  result; 
for,  even  if  by  a  forced  and  difficult  construction  of  the 
^th  branch  of  the  section,  we  were  to  hold  that  the 
point  of  time  there  designated  was  not  the  last  actual 
Payment,  but  the  time  when  the  rent  first  fell  into  ar- 
'^;  yet  the  very  same  difficulty  would  exist  in  all 
^^  other  cases  pointed  out  by  the  statute,  namely,  the 
^^  of  a  person  dying  seised  and  leaving  an  heir  not  under 

pp2 
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1817.        disabilities,  but  who  should  become  disabled  before  any  rent 
has  aocnied  due,  and  the  case  of  a  person  daiming  under  a 


*•  settlement,  who  may  be  a  feme  sole  when  her  title  aocnie^ 

but  maj  be  under  coverture  before  she  has  any  tide  to 
distndn  or  sue  for  rent ;  and  so  as  to  the  other  cases  pro- 
vided for  by  the  tlurd  section.  The  same  thing  may  be 
said  of  the  eighth  section.  For  these  reasons,  though  we  ars 
fuUy  sensible  of  the  incongruities  of  the  case,  yet  we  fed 
bound  to  act  on  the  plain  and  natural  construction  of  tlie 
language  of  the  third  section,  and  to  hold  that  the  right  of 
the  defendant  in  this  case  to  distrain  must  be  taken  to  haye 
first  accrued  on  the  15th  day  of  January,  1825,  when  tlie 
last  payment  was  made,  and  so  that  the  distress  made  in 
May,  1845,  was  unlawful,  all  right  to  the  rent  having  been 
extinguished  before  that  time.  The  rule  must  therefore  be 
made  absolute  (a). 

[It  being  stated  for  the  defendant,  that,  as  the  learned 
Judge  at  the  trial  was  of  opinion  in  favour  of  the  defendant^ 
he  had  had  no  opportunity  of  tendering  a  bill  of  ezceptioni^ 
so  that,  as  he  could  not  distrain  again,  he  would  be  alt(h 
gether  concluded  by  the  above  judgment  from  carrying  the 
question  into  a  court  of  error,  the  Court  inclined  to  grant  a 
new  trial  on  payment  of  costs,  but  intimated  that  the  best 
course  would  be  for  both  parties  to  consent  to  a  specuil 
verdict,  which  was  afterwards  agreed  to  on  terms.] 

(a)  See  Sanders  v.  Coward^  16  M.  &  W.  48. 
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1847. 

The  Attorney-General  v.  Hallett.  ^^^  9- 

HIS  was  an  information  in  the  nature  of  a  bill,  filed  hj  An  information 
e  Attomej-Ueneral  on  the  part  of  the  Crown,  lor  an  in-  torney-General 
Jiction  to  restrain  the  defendant  from  cutting  down  trees  an^^Tormation 
id  nnderwood  growing  in  Kington  Wood,  in  Essex.     It  ^f ^  ^i^^fiiST* 
ated,  that,  in  Hilary  Term  1846,  the  Attorney-General  had  against  the  de- 
ed an  information  against  the  defendant,  stating,  in  sub-  encroachment 
ince,  that  Her  Majesty,  in  right  of  her  Crown,  was  seised  of  ^y^  ^J^t  ^f 
i  forest  of  Waltham,  in  the  county  of  Essex,  and  that  she  Waitham,  by 

_  ,  inclosing  land 

1  all  her  ancestors,  kings  and  queens  of  England,  had  therein  (aboat 

itinually  held  and  enjoyed  the  said  forest,  and  the  game  ^^i^a  dlt^ 

"wild  beasts  and  fowls  of  forest,  chase,  and   warren,  SjA^***^'  ^^ 

ning  and  arising  of  and  from  the  said  forest,  and  all  the  judgment  of 

t  /.         1  .  o  .    .  ,  •  1       X  '^c  Court  on  a 

;htB,  franchises,  &c.  appertammg  thereto,  without  any  demurrer  in 
iturbanoe,  title,  or  claim  made  thereto,  until  the  commit-  defc^^  had^ 
Iff  of  the  oflfences  after  mentioned,  and  still  of  right  veryhiteiycom- 

**  ^  °        menced  cuttmg 

^^t  to  have  and  enjoy  the  same,  &c. :  yet  that  the  de-  down  and  ciear- 
sidant  had,  in  1844,  encroached  on  the  soil  of  the  holly  trees  and 
Meit,  by  unlawfully  erecting  a  fenc«  and  digging  a  ditch  ^^j^^  ^. 
ipon  the  soil  thereof,  and  thereby  had  inclosed  for  his  own  closed  by  him ; 

such  trees,  6cc. 

ite,  and  divided  from  the  residue  of  the  forest,  a  consi-  being  part  of 
lerable  extent  of  the  soil  thereof.  The  defendant  pleaded  co^/rt  of*Uie 
0  this  information,  and  the  Attorney-General  demurred  to  ^°'^*-  .'^® 

•^  present  infor- 

^  pleas ;  and,  in  last  Hilary  Term,  the  demurrer  was  ar-  mation  prayed 
[0^  upon  which  the  Court  had  postponed  its  judgment,  ant  might  be 
nie    present    information    then    stated,    that    the    said  ^^'^il'''"' 
"<4ard  Hallett  had  very  lately  commenced  cuttins^  down  more  trees  or 

,  'I  ^  <=»  underwood 

^  clearing  away  all  the  holly  trees  and  underwood  growing  within 
'  that  part  of  the  forest  called  Kington  Wood,  which  answer  stated 

.  that  the  defend- 

1^^  teiwd  in  fee  of  the  locuf  in  quo  by  having  bought  it  three  years  before ;  that  it  was  not 
?  of  or  within  the  forest,  and  that  he  cut  the  holly-trees  and  underwood  at  the  proper  season, 
^  ^  the  course  of  the  proper  management  of  the  estate,  as  it  had  been  cut  for  the  last  twenty 
^  i-^Heldt  that  the  vert  of  a  forest  is  a  necessary  part  of  it ;  still  as  no  irreparable  injury  to 
^^^rt  was  shewn  in  this  case,  the  act  of  the  defendant,  assuming  the  locus  in  quo  to  be  within 
^  ^^>THt,  was  a  trespass  in  the  nature  of  waste,  which  might  be  compensated  in  damages,  and 
^*^ore  that  no  injunction  could  be  granted. 
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1847.        were  and  are  growing  on  that  part  of  the  forest  which 
^  .Gen.     ^^  been  encroached  upon  and  inclosed  by  the  defendant, 
^*  and  sold  and  disposed  of  the  said  trees  and  underwood 

for  his  own  profit^  and  that  he  had  threatened  and  in- 
tended to  cut  down  all  the  other  trees  and  underwood 
standing  within  that  part  of  the  said  forest  which  he  had  so 
encroached  upon  and  inclosed ;  that  the  trees  and  unde^ 
wood  cut  down  and  threatened  to  be  cut  down  form  part 
of  the  vert  and  covert  of  the  said  forest,  and  that  the  pro- 
perty of  the  trees  within  the  said  forest,  that  form  part  of 
the  vert  and  covert  thereof,  is  vested  in  her  Majesty.  The 
prayer  of  the  information  was,  that  the  defendant  might  be 
restrained  from  cutting  or  clearing  away  any  more  treee  or 
underwood  growing  within  the  forest.  Affidavits  sworn  on 
the  29th  January,  and  filed  on  the  2nd  February,  and  used 
in  support  of  the  information,  alleged,  that  on  and  before  the 
19th  January,  1847,  the  defendant  had  b^un  to  cut  down 
holly  trees  and  underwood,  bushes,  wiUow  and  other  treei^ 
in  Kington  Wood,  and  had  threatened  to  cut  down  everj 
thing  standing  within  a  space  of  about  60  yards  wide,  and 
more  than  a  quarter  of  a  mile  long.  On  the  3rd  February 
a  notice  of  this  motion,  intitled  as  "  Between  her  Majesty's 
Attorney-General,"  informant,  and  the  defendant,  by  Eng- 
lish information,  was  given  to  the  defendant  by  the  solici- 
tor of  the  Board  of  Woods  and  Forests. 

By  his  answer,  filed  6th  of  February,  1847,  ihe  de- 
fendant first  denied  the  encroachment  charged,  and  stated 
that  the  information  of  Hilary  Term,  1846,  was  filed 
against  him  by  reason  of  his  having  repaired  a  fence 
and  ditch  belonging  to,  and  situated  on,  an  estate  called 
Kington  Wood,  of  which  he  was  seised  in  fee,  and  which 
was  not  part  of  the  forest  or  within  it ;  that  that  info^ 
mation  alleged  that  the  place  where  the  fence  and  ditch 
were  was  parcel  of  the  forest,  and  that  the  pleas  de- 
murred to  denied  that  allegation;  that  the  defendant,  at  the 
proper  season,  commenced  cutting  the  said  holly  trees  and 
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mderwood,  and  had  frequentlj  cut  them  without  hin- 
lerance  during  the  three  years  for  which  time  the  estate  had 


Att.-Gien. 


Hallitt. 


leen  his  property ;  that  they  had  been  cut  in  like  maimer  _  v. 
vy  former  owners,  during  twenty  years  and  upwards,  and 
liat  he  had  been  informed,  and  verily  believed,  that  they  had 
leen  cut  in  like  manner  by  the  owners  of  the  estate  called 
Kington  Wood,  during  a  much  longer  period  back,  and 
dmt  the  cutting  of  the  holly  trees  and  underwood  was 
proper  and  seasonable,  and  in  the  course  of  the  proper 
naoagement  of  the  estate  (a). 

The  SoKcUoT'General  and  G.  B,  Mauky  in  support  of 
tlie  motioiL — The  question  now  pending  for  the  judgment 
of  the  Court,  on  the  information  of  Hilary  Term,  1846, 
IB,  whether  the  estate  of  the  defendant  is  parcel  of  the 
foneit;  and  the  further  waste  complained  of  in  this  in- 
fimnation  has  been  committed  during  the  time  taken  by 
the  Court  to  deliberate  on  that  question.  [^Rolfey  B. — 
The  defendant  denies  that  Kington  Wood  is  ^art  of  the 
fiwest,  and  therefore  denies  that  it  is  in  the  Crown.  Then 
fhe  ordinary,  if  not  the  invariable  rule  in  equity  is,  that 
where  title  is  bon&  fide  in  dispute,  there  cannot  be  an  in- 
jmietion  pending  the  suit]  The  forest  law  here  applies. 
The  defendant  admits  that  he  is  cutting  down  the  wood  on 
his  estate ;  now,  if  that  estate  is  not  in  the  forest,  the  de- 
ftudant's  inconvenience,  in  being  enjoined  from  cutting  it 
down  in  the  interval  pending  the  judgment  of  this  Court,  is 
BQttU  compared  with  the  injury  sustained  by  the  Crown,  if 
Ae  defendant's  estate  proves  to  be  within  the  forest,  and 
Jet  the  defendant  is  permitted  to  cut  it  down.  An  injunc- 
^otk  pendente  lite  is  all  that  is  asked ;  the  defendant  can 
*^y  suffer  a  little  delay.  The  injury  to  the  Crown  is  irre- 
'i^eifiable ;  it  will  lose  ail  the  vert,  for  the  trees  and  under- 
wood are  vert.    A  royal  forest  ^*  est  tuta  ferarum  mansio, 

(a)  See  Hampton  v.  Hodges,  8  Ves.  105. 
VOL.  XVL  Q  Q  M.  W. 
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non  quarumlibet,  sed  Bilyestriuro,  non  quibualibet  in  lodi» 
Att  -Gbn      ^  certis  et  ad  hoc  idoneis ;  unde  forests  E  matata  in  0 
V'  quasi  foresta,  hoc  est,  ferarum  statio."     Ockam,  cap.  '^Quid 

regis  forests,''  cited  Co.  Litt.  233.  a.     A  forest  consists  of 
soil,  covert,  kws,  courts,  judges,  officers,  game,  and  certun 
bounds.    4  Inst.  289.  ^^Yertoryiridis,  verd,  greenhucy^ftlb 
under  the  term  '^  covert"  Manwood  (a),  3rd  edit.,  chapters 6 
and  8,  pL  1,  in  speaking  ''of  the  woods  and  coverts  of  a  forest^ 
and  of  their  differences,"  says,  "  it  hath  been  abready  declared 
before  that  every  forest  must,  of  necessity,  be  replenished 
with  wood  great  and  coverts,  for  the  succour  of  the  wild 
beasts,  both  of  the  forest  and  chase,  and  therefore  the  laws  of 
the  forest  specially  provide  for  the  preservation  of  their  woods 
and  coverts,  whether  they  be  the  woods  of  the  king  or  of  any 
other  person;  so  that  if  any  man  out  wood  within  the  forestj 
although  that  the  soil  whereon  those  woods  do  grow  behii 
own  freehold,  yet  he  may  not  cut  down  or  fell  his  woodi 
and  coverts  there."  Lord  Cohy  in  4  Inst.  289,  thusdeecribei 
it:   ''Yiridis,  greenhue,  a  viriditate;  the  French  caM 
it  vcrd,  and  we  vert ;  whatsoever  beareth  green  leaf,  but 
specially  of  great  and  thick  coverts.     And  vert  is  of  diren 
kinds,  some  that  may  serve  as  well  for  food  of  men  as  of 
beasts,  as  pear,  chestnut,  apple,  service,  nut  and  crab-tree^ 
&c,  and  for  the  shelter  and  defence  of  the  game:  some 
called  hautboys,  serving  for  food  and  browse  of  and  for  the 
game,  and  for  the  defence  of  them,  as  oaks,  beeches,  to 
Some  hautboys  for  browse  and  shelter  and  defence  onljt » 
ashes,  poplars,  &c."     He  then  mentions  other  trees  sd1> 
bushes  as  being  also  vert,  including  brakes,  gorse  andhcath* 
as  fit  food,  shelter,  or  hiding  of  the  beasts  of  forest,  and. 
adds,  that  herbs  and  weeds,  though  green,  ore  not  vcrt- 
Manwood  treats  holly  trees  as  "over  vert,"  or  haut-bois(^^ 
and  shews  that  every  tree  which  grows  within  a  forest,  eTcn 
on  arable  land  there,  whether  haut-bois  or  sub-bois,  is  vert, 

(a)  Chap.  8,  pi.  1,  p.  134.  (6)  Srd  edit  121,  chap.  ^ 


HILABy   VACATION,   10  VICT.  673 

mng  in  the  kiog's  poseeseion  (a).     [JParke,  B. — There  is  no        1847. 
loubt  that  woods  are  a  necessary  part  of  a  forest,  for  there     att.^Gek. 
8  no  shelter  for  the  beasts  of  forest  without  it.     If  all      ,,  ^^ 

-  ,  Hallxtt. 

the  vert  were  destroyed  over  the  whole  forest,  there  might 
M  an  end  of  the  forest  so  far,  for  without  wood  there  would 
be  no  shelter  for  the  beasts  of  forest.    The  question  is, 
whether,  in  this  case,  such  an  irreparable  injury,  in  the 
nature  not  of  mere  waste  but  of  destruction,  has  been  com- 
nutted  or  threatened,  as  will  induce  this  Court  to  interfere, 
apposing  there  is  a  fair  question  of  title.    The  defendant 
does  not  say  that  the  Crown  has  a  forest  there,  or  that 
if  the  particular  spot  were  part  of  the  forest,  the  trees  cut 
down  would  be  vert.]      By  the  forest  law,  a  man  who  is 
owner  of  freehold  land  within  a  forest,  may  not  cut  down 
trees  there.    Injunctions  to  restrain  parties  holding  lands  in 
die  forest,  but  not  owning  the  fee,  from  cutting  wood 
growing  on  their  lands,  have  often  been  granted  at  the  suit 
of  tbe  Attorney-General.      The  defendant  was  about  to 
mike  a  clearance  of  the  whole  land.     [Aldersan^  B. — The 
tot  by  which  an  injunction  will  be  granted  or  refused  is, 
whether  the  act  complained  of  is  an  irreparable  injury  (ft), 
or  a  trespass  only.     Now  grubbing  up  the  underwood  is  not 
^^Ittrged,  and  on  cutting  it  to  the  germins,  the  defendant  lefl 
die  stumps  to  grow  again  (c) ;   the  taking  the  crop  of 
^erwood  would  not  be  an  irremediable  injury  to  the  sub- 
J«ct*inatter,  for  it  would  grow  up  again.     This  is  an  appli- 
cation in  equity.    Now,  in  equity,  if  a  wood  is  claimed  in 
^tment  against  a  party  in  possession,  no  injunction  lies  in 
Sterol  against  him  for  cutting  it.]     The  locus  in  quo  is 
^  the  simple  wood  of  an  individual,  it  is  a  royal  forest. 
^y  the  mere  act  of  cutting  the  wood  the  covert  is  lost  to 
^  deer,  so  that  as  to  them  the  injury  is  for  several  years 

(^)  3rd  edit.  121,  chap.  0.  found  in  the  sea. 

l^)  See  Cowper  v.  Bakery  17  (c)  See  Man  wood,  3rd  edit., 

^^  128 :  case  of  nodules  of  clay     147, 148. 

qq2 
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1847,  irreparable.  [Parke,  B. — ^Were  the  whole  forest  cut  down, 
the  injury  would  be  irreparable  (a),  but  is  this  injuiytoa 
part  more  than  a  trespass  ?]  Though  this  pieoe  of  land 
may  be  small,  other  parties  in  the  defendant's  situation  nny 
each  cut  down  the  trees  on  his  land,  so  as  to  destroy  the 
whole  forest  gradually.  Manwood,  in  chapter  8,  pL  4,  '^y 
to  what  shall  be  said  to  be  waste  by  the  laws  of  the  forest," 
says,  "to  fell  or  cut  down  any  covert  or  coverts  of  woods 
in  the  forest,  without  license,  although  that  the  same  be 
growing  in  a  man's  own  lands  of  inheritance,  is  so  great  an 
offence  to  the  forest,  that  the  same  not  unworthily  taketh  the 
name  of  a  waste  of  the  forest."  [Parke,  B. — Still  the 
question  is,  whether  the  locus  in  quo  is  part  of  the  forest 
Suppose  ejectment  to  be  brought  for  meadow  land,  no  in- 
junction would  lie  to  prevent  a  party  from  converting  it 
into  arable  land  pending  the  cause.  Aldersan,  B. — Hufl 
act  on  land  within  a  forest  would,  without  doubt,  be  waste. 
The  question  is,  whether,  pending  a  trial  of  a  fact  as  to  titl^ 
we  should  grant  an  injunction.  We  restrain  a  tenant  who 
has  covenanted  not  to  convert  meadow  into  arable,  became 
there  is  no  question  of  title.  If  the  Coiut  should  decide 
that  this  land  is  part  of  the  forest,  an  injunction  would  be 
immediately  granted.  If  an  ejectment  were  brought  for  a 
house,  the  Court  would  probably  grant  an  injunction  to 
prevent  it  from  being  pulled  down,  or  its  character  from 
being  entirely  changed.  If  the  defendant  admitted  his  lands 
to  be  within  the  forest,  but  claimed  a  right  to  cut  down  flie 
timber,  the  case  would  be  different;  here  he  denies  that 
the  land  is  parcel  of  the  forest.  Parke,  B. — We  are  aB 
(Ogreed  that  cutting  down  the  vert  is  waste,  and  a  destiQO- 
tion,  pro  tempore,  of  the  forest,  though  it  may  be  repaired 
when  the  germins  grow  again.]     The  forest  law  is  qnosd 

(a)  See  Thomas  v.  OakUy,  18  ance ;  and  Bourne  v.  Tayhrt  ^^ 
Ves.  180,  as  to  taking  away  coal,  East,  189.  See  S^.  John's  0^ 
the  substance    of  the    inlierit-     v.  Ciwter,  4  Mylne  &  Craig,  ^* 


k 
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royal  forests  part  of  the  common  law.     The  word  "waste"        1847. 
b  diflferently  interpreted  by  the  forest  law.     Again^  Man-      ArT.-GEir. 
wood  draws  a  distinction  between  waste  and  destruction  in      „   ^' 

T»  1  .  t  1  HALI.ETT. 

a  ibrest  (a).  lAldersan,  B. — All  that  admits  the  land  held 
by  a  subject  in  severalty  to  be  within  the  ambit  of  the  fo- 
rest] Suppose  the  Crown  to  succeed  in  obtaining  judgment, 
it  has  in  the  meantime,  and  for  many  years,  lost  the  covert 
and  food  for  its  deer.  Manwood  says  (5),  "And  if  a  man 
do  fell  his  woods,  which  are  coverts  within  a  forest,  without 
Hoense,  and  yet  doth  so  enclose  and  fence  those  woods  round 
about,  that  they  are  well  preserved  to  grow  again,  and  that 


i  in  a  short  time,  then  that  shall  be  a  waste  of  the  forest,  for- 
aanmch  as  the  covert  of  the  forest  is  thereby  lessened  and 
wasted.  For,  as  it  is  held  at  the  common  law,  that  if  a 
tenant  for  term  of  life  do  cut  down  woods  and  fell  them, 
that  is  a  waste,  although  that  the  same  woods  do  grow 
agam;  even  so  it  is  by  the  forest  law,  that  if  a  man  do  cut 
down  a  covert  of  a  forest  without  license,  the  same  is  a 
waste  of  the  forest,  although  that  the  covert  doth  grow 
agam,  forasmuch  as  the  same  felling  of  the  covert  shall,  for 

*  time,  cause  the  exile  and  banishment  of  the  wild  beasts 
from  that  place.'*  [^AUerson,  B. — Lord  JEldon  says,  in  Han- 
*wt  V.  Gardiner  (c),  "I  remember  when  in  a  case  of  trespass, 
^essit  grew  to  a  nuisance,  an  injunction  would  have  been 
'rfbsed,  and  even  in  the  case  of  waste,  if  by  temporary 
•cts  fix)m  time  to  time,  merely  the  subject  of  an  action,  and 
Jiot  bringing  along  with  it  irreparable  mischief.  Lord  Hard- 
^ie  thought  it  was  granted  only  as  following  the  relief. 
I^id  Tkurlaw  had  great  difficulty  as  to  trespass.  I  have  a 
'^te  of  a  remarkable  case,  in  which  the  name  of  one  of  the 
P^es  was  Flamang.     There  was  a  demise  of  close  A  to 

*  tenant  for  life,  the  lessor  being  landlord  of  an  adjoining 
dose,  B.    The  tenant  dug  a  mine  in  the  former  close.    That 

.  (•)  Manwood,  ch.  8,  «  Waste  (b)  Chap.  8,  pi.  4,  p.  148. 

^^  Forests/'  pi. 4, 3rd  edit.  p.  147.  (c)  7  Ves.  305,  307. 
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1847. 
Att.-Gbv, 
Hallbtt. 


was  waste  from  the  privity.  But  when  we  asked  for  tn 
injunction  against  his  digging  in  the  other  dose^  though  % 
continuation  of  the  working  in  the  former^  Lord  T^urbv 
hesitated  much^  but  did  at  last  grant  the  injunction;  fint, 
from  the  irreparable  ruin  of  the  property  as  a  mine ;  se- 
condly, as  it  was  a  species  of  trade;  and  thirdly,  upoa  the 
principle  of  this  Court  enjoining  on  matter  of  treepasBk 
where  irreparable  damage  is  the  oonsequence  (a).  This  led 
to  Robinson  v.  Lord  Byron  (b),  and  the  other  cases  in  which 
also  this  principle  operated,  that,  unless  there  was  some 
jurisdiction  to  prevent  it,  there  would  be  great  failure  of 
justice  in  the  country.  The  ground  of  that  case  was  im- 
parable  mischief,  and  irreparable  mischief  that  would  hxn 
been  done  before  there  could  have  been  any  trial  at  law,  as  to 
the  right  claimed  to  let  off  the  water.  Isaac  v.  Hunipage{i) 
is  a  case  on  its  own  particular  circumstances,  certainly 
not  standing  upon  the  notion  of  irreparable  waste."  Ac- 
cording to  that,  unless  sometUng  in  the  nature  of  irrepi- 
rable  waste  is  likely  to  occur  during  the  time  which  may 
be  occupied  in  trying  the  cause,  the  Crown  ought  to  wiit 
for  its  injunction.  The  cutting  holly  trees  cannot,  in 
this  case,  be  made  out  to  be  irreparable  damage  by  forest 
law,  because  the  question  of  title,  whether  it  is  part  of  ths 


(a)  In  Th<imas  v.  Oakley  18 
Yes.  186,  Lord  Eldon  says:  "I 
have  frequently  alluded  to  the 
case  upon  which  Lord  TAurlow 
first  hesitated:*'  then,  after  re- 
stating the  facts  of  the  case  of 
Flamangy  adds,  that  in  the  result 
Lord  7%urlow  held  "  that,  if  the 
defendant  was  taking  the  sub- 
stance of  the  inheritance,  the  li- 
berty of  bringing  an  action  was 
not  all  the  relief  to  which  in 
equity  he  was  entitled.  The  in- 
terference of  the  Court  is  to  pre- 
vent your  having  that  which  is 


his  estate.  Upon  that  prindpk 
Lord  7%tir/Soto  granted  theiigoiK- 
tion  as  to  both  f  closes,  viz.  thit 
demised,  as  well  as  that  notd^ 
mlsed  to  the  defendant].  Tkit 
has  been  sinoe  repeatedly  fol- 
lowed [see  MUehell  v.  Ihrt^  6 
Ves.  147] ;  and  whether  it  "^ 
trespass  under  the  colour  of  an- 
other's right  actually  existiq?or 
not." 

(3)  1  Bro.  C.  C.  58a 
(c)  3  Bro.  C.  C.  463;  m  *« 
which  see  note  in  1  Yes.  i^ 
431. 
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rest,  Ib  not  yet  decided.    If  it  should  follow  from  the        1847. 

dgment  of  the  Court  that  it  is,  doubtless  an  injunction     xtt  -Gen 

uflt  be  granted.]     Suppose  a  man  to  sue  in  ejectment  for  ^' 

hoase,  claiming  absolute  title  to  a  fine  ancient  room  in  it, 

ould  not  an  injunction  be  granted,  if  the  person  in  posses- 

on  threatened  or  began  to  alter  its  antique  character, 

hich  was  incapable  of  restoration  ?     [Piatt,  B. — There 

ne  subject  case  of  controversy  would  bo  agreed  on,  as 

long  a  room.     Here  it  is  doubted  whether  this  land  is 

tut  of  the  forest     Alderson,  B. — Had  the  defendant  ad- 

mtted  the  land  to  be  within  the  ambit  of  the  forest,  and 

dsmed  a  right  nevertheless  to  cut  down  timber  or  vert 

lime,  that  destruction  would  be  an  irreparable  injury  to  the 

rights  of  the  Crown  over  that  land.]     Manwood  proceeds, 

p>  150,  ''And  as  at  the  common  law,  if  a  tenant  for  term  of 

JfKB  do  willingly  suffer  a  meadow  to  be  drowned  with 

witer,  whereby  the  same  doth  become  full  of  rushes  and 

bnren,  or  if  he  do  plough  up  his  meadow  land  and  make 

ttieaune  arable  land,  that  is  said  to  be  a  waste,  so  likewise, 

if  i  man  have  a  meadow  ground  or  pasture  lying  within 

the  King's  forest,  without  the  covert  of  the  forest,  and  the 

owner  of  the  same  doth  plough  up  his  meadow  or  pasture 

gnmnd,  which  hath  not  been  usually  ploughed  nor  sown 

befixre,  and  so  convert  the  same  into  tillage,  it  shall  be 

ind  to  be  a  waste  of  the  forest"    Again,  in  chapter  9, 

feakbg  of  ''Assarts  of  a  forest,"  he  says,  "Even  as  a  waste 

bj  the  laws  of  the  forest  is  accounted  one  of  the  greatest 

oftnoes  or  trespasses  that  can  be  done  to  the  vert  of  tho 

GmI,  because  the  same  is  a  felling  down  and  destroying  of 

the  thickets  and  coverts  of  a  forest,  that  is  to  say,  the  vert 

or  greenhue,  be  it  great  wood  or  underwood,  bushes,  thorns, 

or  tny  covert  that  beareth  green  leaf,  so  likewise  an  assart 

of  the  forest  is  the  greatest  offence  or  trespass  of  all  others, 

^  there  is  none  like  unto  it  that  can  be  done  unto  the  vert 

^f  the  forest,  for  every  assart  of  a  forest  doth  contain  in  it 
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1847.         &  waste  and  destruction  of  the  vert  and  covert  of  the  iciest, 
!^     '  and  more,  for  whereas  a  waste  of  a  forest  is  but  the  felling 

V.  or  cutting  down  of  the  coverts,  which  may  grow  agun  and 

become  covert  in  time,  an  assart  is  the  plucking  up  by  tk 
roots  of  those  woods  which  are  thickets  or  coverts  of  the 
forest,  to  make  the  same  pasture  or  arable  land."    Bidiope 
and  incumbents,  having  qualified  fees  in  their  sees  and 
glebes,  have  been  restrained  by  injunction  at  suit  of  the 
patrons,  for  cutting  trees  or  digging  stones  there  :  KmgU 
V.  Moseley  (a).     Suppose  such  defendants  set  up  a  title  ia 
themselves  to  the  trees  or  quarries,  in  a  right  independent 
of  their  sees  or  benefices,  would  the  injunction  have  been  le- 
fused  ?    [Rolfey  B. — As  the  defendant,  in  the  case  cited,  did 
not  answer,  but  demurred,  he  admitted  a  part  of  the  waste 
committed,  so  that  the  point  now  put  is  not  there  dedded.] 
The  setting  up  title  to  stock  would  equally  prevent  an 
injunction  against   selling   it  out.     In  Lowther  v.  Sbm- 
per  (ft),  Lord  Hardwicke  refused  an   injunction  to  stay 
waste  in  digging  a  coal  mine,  till  the  answer  was  come  iO) 
or  the  defendant  had  made  default  in  not  putting  in  his 
answer,  because  it  appeared  that  the  defendant  set  up  aright 
to  the  inheritance  of  the  estate  in  which  the  mines  vere 
dug.     Here  the  answer  is  put  in.    [^Aldersany  B. — In  Lord 
Hardwicke^ s  time  injunctions  were  not  granted  as  they  have 
subsequently  been.     The  whole  of  that  practice  seems  to 
have  arisen  out  of  the  common  law  writ  of  estrepement,  to 
prevent  injury  pendente  lite,  in  an  action  of  waste  (r)  by 
a  tenant,  where  there  was  privity  of  title.     It  has  been 
only   extended  to  cases  of  trespass  in  which  irrepaiable 
injury  would  otherwise  have  been  done.]     In  Kinder  y* 
Jones  (rf),  an  injunction  was  granted  to  prevent  trees  from 
being  cut  down,  though  the  title  was  in  dispute.    [B^f^^ 

(a)  Amb.  176.  Comm.  507. 

(*)  3  Atk.  4%.  {d)  17  Vcs.  110. 

(c)  3  Bla.  C.  225  ;  3  Stephen's 
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B. — There  the  timber  was  ornamental,  so  that  the  injury        1847. 
would  have  been  irreparable.     Here  there  is  no  timber,     atT^'g'^ 
but  holly  trees  only.     There  may,  however,  be  no  dis-  «'• 

tinction  between  the  cases  in  principle.  The  acts  of  waste 
stated  in  the  affidavit  are  the  same  alleged  generally  in 
the  bill  (a).]  In  the  4th  edition  of  Mitford  on  Pleading,  p. 
135,  there  is  this  passage :  ^'Pending  litigation  the  property 
in  dispute  is  often  in  danger  of  being  lost  or  injured,  and  in 
BDch  cases  a  court  of  equity  will  interpose  to  preserve  it,  if 
the  powers  of  the  court  in  which  the  litigation  is  pending 
are  insufficient  to  the  purpose.  Thus,  during  a  suit  in  an 
ecclesiastical  court,  for  an  administration  of  the  effects  of 
a  person  dead,  a  court  of  equity  will  entertain  a  suit  for  the 
mere  preservation  of  the  property  of  the  deceased,  till  the 
Ktigation  is  determined,  although  the  ecclesiastical  court,  by 
granting  administration  pendente  lite,  will  provide  for  the 
eollection  of  the  effects.  And  pending  an  ejectment  in  a 
court  of  common  law,  a  court  of  equity  will  restrain  the 
tenant  in  possession  from  committing  waste,  by  felling  tim- 
ber, ploughing  ancient  meadow,  or  otherwise.  Against  this 
inconvenience  a  remedy  at  the  common  law  was  in  many 
cases  provided,  during  the  pendency  of  a  real  action,  by  the 
writof  estrepement;  and  when  the  proceeding  by  ejectment 
became  the  usual  mode  of  trying  a  title  to  land,  as  the 
writ  of  estrepement  did  not  apply  to  the  case,  the  courts  of 
equity,  proceeding  on  the  same  principles,  supplied  the  de- 
fect And,  in  page  137,  '^Doubts  have  been  suggested 
how  far  a  court  of  equity  ought  to  interfere  to  prevent 
injury  arising  to  property  pending  a  suit  founded  on  tres- 
pass. This  doubt,  it  should  seem,  ought  to  be  confined  to 
cases  of  mere  trespass,  and  where  the  injury  done  is  not  pro- 
bably irreparable.  But  where  a  doubtful  right  has  been 
averted  in  a  manner  productive  of  irreparable  injury,  the 

(a)  See  Daniers  Chancery  Practice,  289,  Q6Cu 
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1847.        courts  have  interfered."  The  case  of  Hanson  t.  Cfardmer  (a), 
Att.Igbic.     ^^^  cases  of  cutting  timber  and  digging  mines,  are  then 
^'  stated.     Here  the  answer,  though  it  denies  the  title  of  the 

Crown,  admits  the  title  is  in  dispute.  [Parke,  B. — ^It  does 
not  say  the  claim  of  the  Crown  is  mere  pretence,  and 
without  weight  or  yalue.  The  Crown  is  never  out  of 
possession,  but  to  what  period  would  damages  be  reeoTe^ 
able  if  the  information  succeeded  ?  Aldersan,  B. — Here 
the  Crown  has  no  estrepement,  but  damages  in  lieu  of  it, 
which  may  not  be  equivalent  to  the  injury.]  InjunctioiiB 
to  prevent  dealing  with  property,  during  suit  affecting  it,  an 
common,  e.  g.  with  regard  to  money  in  the  funds  or  bills  of 
exchange.  [Aldersan,  B. — If  a  bill  of  exchange  is  handed 
over  to  a  third  party  for  value,  he  would  have  a  title  to  it, 
therefore  the  injury  would  be  irreparable,  for,  as  far  as  the 
contending  parties  are  concerned,  the  bill  would  be  de- 
stroyed.] The  principle  is  the  same  here;  no  damages  cia 
compensate  for  the  injury.  In  one  case  the  injunction  went 
against  carrying  away  manure  from  a  farm,  which  would 
injure  it  for  a  considerable  time.  In  Janes  v.  Jones  (i),  Sir 
JV,  Grant,  M.  B.,  said,  ^^  I  do  not  see  a  very  good  reaeoD 
why  this  Court,  which  interferes  for  the  preservation  of 
personal  property  pending  a  suit  in  the  ecclesiastical  court, 
should  not  interpose  to  preserve  real  property  pending  t 
suit  concerning  the  validity  of  the  devise." — WhitechwrA 
v.  Holworthy  (c)  was  also  mentioned. 


Willes,  contrd. — Nothing  appears  on  the  face  of 
information  upon  which  the  Court  will  grant  the  injunctkm 
prayed.  The  defendant's  answer  shews  that  what  is  charged 
as  making  a  fence  and  ditch  is  only  a  repdr  of  old  oneSi 
[Alderson^  B. — The  making  the  fence  and  ditch  is  not  aa 

(a)  7  Ves.  350.  (c)  4  M.  &  Sel.  340;  16  Ves. 

(6)  3  Mer.  173.  212,  S.  C. 
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irable  injury.   They  might  be  easily  destroyed.]   Then 
itting  the  hollies  was  at  the  usual  season  and  in  the      ^^  ^^ 
r  manner.    [Alderson,  B. — ^Nothing  is  said  about  tim-  ^^ 

iroughout.] — He  was  then  stopped  by  the  Court. 

jiKE,  B. — ^We  are  all  agreed  that  this  is  not  a  case  in 
1  the  Court  can  interfere  by  injunction  before  trial 
principle  upon  which  our  refusal  proceeds  is,  that  an 
otion  is  not  granted  in  the  case  of  an  ordinary  trespass; 
{h  in  instances  where,  looking  at  all  the  circumstances, 
pears  that  the  act  complained  of  or  threatened  falls 
r  the  description  of  irreparable  injury,  it  wilL  The 
idant's  act  of  cutting  the  vert  will  amount  to  waste,  if 
lands  on  which  it  grew  are  within  the  forest;  but» 
ig  the  information  and  answer  together,  it  has  not  been 
n  that  the  cutting  it  at  the  particular  spot,  in  the  man- 
nd  to  the  extent  alleged,  nor  in  the  ordinary  course  in 
k  it  has  been  cut  for  twenty  years  past  by  the  defend- 
j)d  his  predecessors,  without  interruption  by  the  Crown, 
d  be  irreparable  injury  to  the  forest,  viz.  such  an  in- 
as  could  not  be  compensated  in  damages.  No  authority 
)een  cited  to  satisfy  us  that  the  Court  should  interfere 
ich  a  case  as  this ;  and  in  the  absence  of  express  autho- 
I  think  we  ought  not  to  grant  the  injunction  prayed. 

LDEBSON,  B. — I  am  of  the  same  opinion.  I  take  the 
ling  of  irreparable  injury  to  be  that  which,  if  not  pre- 
ed  by  injunction,  cannot  be  afterwards  compensated 
yay  decree  which  the  Court  can  pronounce  in  the  re- 
ef the  cause.  The  case  of  the  wrongful  exhaustion 
mine  in  the  course  of  a  suit,  is  such  an  instance  (a), 
10  decree  can  restore  it  in  its  original  primary  state  to 
)vmer.     But  there  are  no  such  circumstances  here.     It 

(a)  See  ante,  p.  575. 
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1847.        was  not,  nor  could  it  be  contended,  that  the  party  in  poeses- 

Att'g  k      ^^^^  ^^  ^^^  within  a  forest  may  not  cuItiTate  it,  take  the 

V-  crrass  or  com,  or  cut  underwood  in  the  ordinaiy  coune^ 

wM  AWT  W*4*  ^*^ 

though  his  title  may  be  disputed  by  the  Crown.  If  extn- 
ordinary  damage  was  to  be  apprehended,  the  C!ourt  wooM 
prevent  it  by  its  interposition.  Here,  however,  the  defend- 
ant has  done  no  more  than  has  been  done  by  his  predeoesson 
during  the  last  twenty  years,  and  in  his  answer  states  tbt 
he  bought  the  trees  and  underwood  upon  the  locos  m  quo 
separately,  at  a  valuation,  for  £500. 

RoLFE,  B. — ^I  am  of  the  same  opinion,  as  to  the  result  of 
the  waste  alleged.  Originally  the  practice  of  granting  in- 
junctions was  confined  to  cases  where  there  was  privity  be- 
tween the  parties,  though,  as  pointed  out  by  Lord  Eldm  in 
Hanson  v.  Gardiner  (a),  it  has  been  gradually,  in  the  coofn 
of  ages,  extended  to  cases  of  mere  trespass,  and,  in  some  in- 
stances, even  to  those  of  disputed  titles.  But  I  do  noti^ 
prehend  that  Lord  Redesdaky  in  that  passage  of  his  work(i) 
cited  by  Mr.  Mauky  meant  to  say  that  Courts  will  illtc^ 
fere  in  cases  where  the  title  set  up  by  the  plaintiff  is  dis- 
puted by  the  defendant,  unless  there  is  a  bon&  fide  subject 
of  litigation,  and  the  reasonable  apprehension  of  great  da- 
mage, amounting  to  irreparable  injury,  being  done  to  the 
property  in  question  in  the  meantime,  if  the  Court,  does  not 
so  interfere.  But,  in  this  case,  taking  the  pleadings  on  both 
sides  together,  it  is  not  even  suggested  that  irreparable  in- 
jury would  result  from  the  defendant's  acts.  It  is  merelf 
suggested  that  he  is  cutting  down  "  all  the  holly  trees  and 
underwood,"  and  is  proceeding  to  sell  them.  The  defend- 
ant's account  of  that  is,  that  he  has  done  the  same  thing 
every  year  for  three  years,  and  that  his  predecessors  hare 
done  it  every  year  for  the  last  twenty  years,  and  as  he 

( a)  7  Ves.  207.  (b)  Mitford  on  Pleading,  4th  cd.,  p.  135. 
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erily  believes,  for  many  years  before.     Of  course,  if  these         1847. 
cts  have  been  done  without  right,  and  by  encroachment  on      Arr.rGEN. 
he  Crown,  it  may  assert  its  title  by  information.     But      „   ^* 

,  .  ,  Haxlett. 

fithout  going  so  far  as  to  say  that  there  may  not  be  cases 
Q  which  the  Court  would  interfere  by  injunction,  where  no 
mnpensation  in  damages  could  be  given,  or  even  where  it 
sould,  it  is  enough  to  say  that  I  do  not  think  this  is  such  a 
case.  It  should  be  recollected  that  irreparable  injury  may, 
in  many  instances,  be  occasioned  as  easily  by  granting  as 
by  refusing  an  injunction. 

Platt,  B. — The  bill  does  not  suggest  that  any  wilful 
^liation  of  this  property  has  been  committed  or  threat- 
ened by  the  defendant ;  and  taking  the  bill  and  answer  to- 
gether, it  is  clear  that  what  the  defendant  has  done,  has 
been  merely  in  the  ordinary  mode  of  enjoyment  of  the  par- 
ticular subject-matter  during  the  last  twenty  years.  By 
puity  of  reasoning,  the  cultivation  of  land  within  a  forest, 
which  had  been  usually  cultivated  as  arable,  might  be  in- 
terfered with  during  all  the  pendency  of  the  suit.  Again, 
if  that  cultivation,  or  the  acts  of  the  defendant  here  com- 
{ihdned  of,  should  turn  out  to  amount  to  legal  waste,  the 
Crown  would  have  its  remedy  in  damages. 

Injunction  refused. 
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FA.  16.  BoiJLcoTT  and  Another  r.  George  Woolcott. 

Assumpsit.—  A  SSUMPSIT.  The  declaration  stated,  that  ocrtwn  pe^ 
S^rtharcer.  ^^^  iising  the  name  and  style  of  Joseph  Boulcott  &  Cc, 
tainpersoDB       by  that  name  and  designation,  on  4th  February,  1846, 

using  the  name  ,,  , 

and  style  of  J.  made  their  bill  of  exchange  in  writhig,  and  directed  the 
by  tb!^  name  '  ^ixixsi'^  to  Certain  pcrsons  usmg  the  name  and  style  of  Measn. 
dreVrbin*of°'^  G.  &  E.  Woolcott,  by  that  name  and  designation,  and 
exchange  on       thereby  required  the  said  Messrs.  G.  &  E.  Woolcott  to  pay 

Messrs.  G.  &  , 

£.  Woolcott,  to  the  order  of  them,  the  said  J.  Boulcott  &  Co.,  1012. 2i.  l(Ml, 
/L  Mi-rf^biU  to  *^  ^^^  month  after  the  date  thereof,  which  period  had 
defendant,  who   elapsed  before  the  commencement  of  the  suit;  and  the  aud 

indorsed  it  to  "^  ... 

plaintiffs.  J.  Boulcott  &  Co.,  by  that  name  and  designation,  then  in- 

the  drawees  did  dorscd  tlve  said  bill  to  the  defendant,  who  then  indorsed  tkt 

IhenVtn^,  5ame  to  the  plaintiffs,  and  the  said  Messrs.  G.  &  E.  Woolcott 

that  the  plain-  (ji^  not  pay  the  Said  bill,  thoucrh  the  same  was  presented  to 

tiffs  were  and  ^^-^  °  T     , .  ,    ^l 

are  the  persons    them  on  the  day  when  the  same  became  due,  of  which  the 

mentioned  in         i   r>     't      ,  ±^^        i.jj  <• 

the  count  as       ueiendant  then  had  due  notice. 

using  the  name        Fiftj^  pjea,  to  the  first  count,  that  the  plaintiflfe  were  and 

anQ  style  oi  «i  • 

Boulcott  &  Co.,  are  the  said  persons  in  the  said  count  mentioned,  as  using  the 
ing  the  bill  by'    name  and  style  of  J.  Boulcott  &  Co.,  and  as  so  making  the 

indo^m^enl  of^    ^^^  ^^^'^  ^^  ^^®   ^^^^  "^^  ^^^  ®*7^^>  ^^  *^^*  *^®  ^^  "*' 

it  to  defendant     dorscmcut  of  the  said  bill  to  him  the  defendant,  was  in 

was  in  fact  an  i    •      /»  .     i  i         i         i   ••/**•    a 

indorsement  by  truth  and  m  fact  an  indorsement  by  the  plamtms  in  tne 
8a?d**name°  nd^  ^^^^  name  and  style  of  J.  Boulcott  &  Co.,  and  that  in  truth 
style  of  J.  Boui.  j^^d  in  fact  the  plaintiffs  did  so  indorse  the  said  bill  to  him 

cott  !k  Co. ,  and  '■ 

that  they  so  in-  the  defendant,  before  he  indorsed  the  same  to  them,  in  man- 
6<?/bre  he  indors-  ncr  and  fonn  as  in  the  said  count  is  in  that  behalf  all^*' 
themf  av^'e^ng     ^^^^  ^^^^  defendant  further  saith,  that  the  plaintiffs  were,  »t 

that  at  the  time  of 

his  so  indorsing  the  bill  to  plaintiffs  they  were  liable  to  pay  the  amount  to  him  according  to  tbor 
previous  indorsement.  Replication,  after  setting  out  an  agreement  between  the  plaintiiB  ^ 
defendant  and  G.  &  E.  Woolcott,  to  forbear  and  give  time  to  them  respectively  to  pay  inot^ 
bill  accepted  by  E.  W.,  and  afterwards  indorsed  to  defendant,  and  by  defendant  to  pUintii»i 
till  the  time  for  payment  of  the  bill  declared  on  bad  elapsed,  averred  that  plaintifTs  bad  fbrborM 
to  sue  accordingly : — Held  bad,  on  special  demarrer,  for  departure  from  the  declaration. 


■^ 
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he  time  when  he  eo  indorsed  the  said  bill  to  them  as  in  the  1347. 
Eud  first  count  alleged,  liable  to  pay  the  amount  thereof  to 
im  the  defendant,  according  to  the  tenor  and  effect  of  the  _  v. 
line,  and  of  their  said  previous  indorsement  thereof  to  him ; 
nd  that  they,  by  reason  of  their  said  indorsement  of  the  said 
ill  to  him,  would  be  liable  to  pay  him  the  amount  thereof, 
pen  his  paying  the  same  to  them  according  to  the  tenor 
nd  effect  thereo£ — Verification. 

Seplication. — That  before  the  plaintiffs  indorsed  the  said 
m  to  the  defendant,  or  the  defendant  indorsed  the  same  to 
lie  plaintiffs,  as  in  the  plea  mentioned,  and  before  the  same 
mB  made,  and  before  the  date  thereof,  and  before  the  time 
>r  the  payment  thereof  had  elapsed,  to  wit,  on  4th  Feb- 
cuuy,  1846,  G-  Woolcott  the  younger  and  E.  Woolcott, 
>  whom  the  said  bill  of  exchange  was  directed  by  the  names 
f  Messrs.  G.  &  E.  Woolcott,  and  the  defendant,  were  re- 
pectively  indebted  to  the  plaintiffs  in  £100,  upon  a  certain 
ill  of  exchange  in  writing,  dated  1st  August,  1845,  made 
y  the  said  E.  Woolcott,  and  directed  to  and  accepted  by 
lie  said  G.  Woolcott  the  younger,  for  the  payment  to  the 
rder  of  the  said  E.  Woolcott  of  146/.  3^.  2d.  at  six  months 
fter  the  date  thereof,  and  indorsed  by  the  said  E.  Woolcott 
I  the  defendant,  and  by  tlie  defendant  to  the  plaintiffs,  and 
lereupon  it  was  then  agreed  between  the  plaintiffs,  the 
efendant,  and  the  said  G.  Woolcott  the  younger  and  E. 
Toolcott,  respectively,  that  the  plaintiffs  should  forbear 
od  give  time  for  the  payment  of  the  said  sum  of  £100 
nr  a  certain  time,  to  wit,  until  the  time  for  the  payment 
f  the  bill  of  exchange  in  the  first  count  mentioned  had 
lapsed,  and  that  in  consideration  thereof  the  said  G. 
Voolcott  the  younger  and  E.  Woolcott  should  accept,  and 
be  defendant  should  indorse,  the  bill  of  exchange  in  the 
nt  count  mentioned ;  and  the  pbuntiffs  further  say,  that  in 
pursuance  of  the  said  agreement  they  made  the  said  bill  of 
ixchange  in  the  first  count  mentioned,  and  then  indorsed 
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184/.        the  same  to  the  defendant  as  in  the  first  count  mentioned, 
"     "     "      for  the  mere  purpose  of  the  defendant  indorsing  the  same  to 
V-  the  plaintiffs  in  pursuance  of  the  said  agreement,  and  there 

never  was  any  value  or  consideration  for  the  indorsement  of 
the  said  bill  by  the  plaintiffs  to  the  defendant,  or  for  the 
payment  by  the  plaintiffs,  or  any  or  either  of  them,  to  the 
defendant  of  the  amount  thereof,  or  of  any  part  thereof, 
and  the  defendant  then  indorsed  the  said  bill  to  the  phdntiffi 
in  pursuance  of  the  said  agreement,  and  upon  and  for  valne 
and  consideration  to  the  amount  of  the  said  bill,  to  wif»  tte 
money  so  due  from  the  said  G.  Woolcott  the  younger  sod 
E.  Woolcott,  and  the  defendant  respectively,  upon  theasid 
bill,  and  the  forbearance  of  the  plaintiffs  as  aforesaid;  and 
the  plaintiffs  further  say,  that  they  did  forbear  and  gare 
time  for  the  payment  of  the  said  sum  of  £100  to  the  said 
G,  Woolcott  the  younger  and  E.  Woolcott,  and  the  de- 
fendant respectively,  until  the  period  for  the  payment  of 
the  bill  of  exchange  in  the  first  count  mentioned  bad 
elapsed. — Verification. 

Special  demurrer,  assigning  for  causes,  that,  although  in 
the  first  count  the  plaintiffs  allege  the  defendant  to  hate 
become  liable  to  them  solely  by  reason  of  hb  having  in- 
dorsed to  them  the  said  bill  therein  mentioned,  and  by 
virtue  of  the  custom  of  merchants,  and  according  to  tbe 
tenor  and  effect  of  his  supposed  indorsement  thereof  and 
not  otherwise,  the  replication  discloses  that  the  defendant's 
liability  upon  his  said  supposed  indorsement  is  wholly  d^ 
])cndent  on  a  certain  supposed  agreement  in  the  said  repli- 
cation stated  and  set  forth  as  precedent  to  the  making  and 
indorsing  of  the  said  bill  in  the  said  first  count  mentioned, 
and  that  in  so  stating  and  setting  forth  the  said  agreement 
as  the  ground  of  the  defendant's  liability,  the  replication 
altogether  waives  and  varies  the  cause  of  action  discloeed 
in  the  said  first  count,  and  is  a  departure  therefrom ;  and 
for  that  the  said  agreement  should  have  been  declared  apon 
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D  the  first  instanoe,  instead  of  being  shevm  by  way 
don  in  an  action  on  the  said  bill  of  exchange  (a). 
•  in  demurrer. 

9  in  support  of  the  demurrer. — The  declaration 


BOULCOTT 

V, 
WOOLCOTT, 


re  were  other  causes 
r :  vie.  that  unless  a 
iyed  in  satisfaction, 
rment  of  it  rather  re- 
1  right  than  creates  a 
founded  on  Kearalake 
6  T.R.  613,  and  cases 
Mercer  y.  Cheesty  4  M. 
Maillard  y.  Duke  of 
[.  &Gr.40;  TFri^hi 
Q.  B.  89  ;  Lumley  y. 
Bing.  N.  C.  9;  Brit- 
^,  2  B.  &  Cr.  483. 
he  replication  should 
I  a  distinct  considera- 
I  prior  hill,  especially 
lot  in  the  common 
circulation :  see  per 
J.,  Fancaurt  y.  BtUlf 
B.,  645 ;  1  Bing.,  N. 
0,  that  the  replication 
I  shewn  that  at  some 
suit  the  first  hill  he- 
rwas  not  paid  hefore 
ore  the  hill  in  the 
ae  due ;  see  Noel  y. 
M.,  &  R.  360 ;  4 
Jtker  y.  Rich,  10  Ad. 
Also,  that  the  gene- 
»n  of  want  of  consi- 
r  the  plaintiff's  in- 
onld  not  carry  the  re- 
yond  the  particular 
aid ;  Aikkuon  y.  Dch- 
&  W.  236.  Sixth 
at  the  agreement 
stated  to  haye  heen 
CoH  y.  Barbery  Sir 


T.  Ray.  450 ;  Adams  y.  Word- 
/<y,  1  M.  &  W.  374;  T.  &  Gr. 
820.  Also,  that  the  replication 
was  an  aigumentatiye  trayerse 
of  the  allegation  that  plaintifis 
indorsed  to  defendant,  and 
should  haye  ended  with  a  spe- 
cial trayerse  of  the  allegation 
that  plaintiffs  were  liahle  on 
their  indorsement  to  defendant ; 
see  Marstan  y.  Allen,  8  M.  &  W. 
494;  which  is  not  inconsistent 
with  Ht^ee  y.  Cautfield,  5  Q.  B. 
81 ;  see  Bishop  y.  Hayward,  4  T. 
R.  470.  Also,  that  if  the  repli- 
cation was  good  in  form,  it  af- 
forded no  answer  to  the  plea; 
Britten  y.  Webb,  2  B.  &  C.  483; 
for  that  it  neutralized  one  right 
of  action,  and  did  not  set  up  an- 
other, at  least  on  the  hill.  In 
Penny  y.  Innes,  1  C,  M.,  &  R. 
439;  5  Tyr.  107,  the  declara- 
tion was  hy  plaintiff  as  drawer ; 
BurmeOerY.HogarihyW  M.&  W. 
97»  shews  that  it  must  he  taken 
on  the  face  of  the  declaration, 
that  the  hill  and  indorsements 
haye  heen  pleaded  only  to  the 
legal  effect,  Halited  y.  SleUon,  5 
Q.  B.  86 ;  and  if  so,  it  appears 
that  the  plaintiffs  in  legal  effect 
never  indorsed  at  all ;  Churchill 
y.  Gardner,  7  T.  R.  96  ;  Pretfot 
y.  Abbott,  5  Taunt.  786  ;  Cunlife 
y.  Whitehead,  3  Bmg.  N.  C. 
828,830. 
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BOULCOTT 

V, 
WOOLCOTT. 


does  not  state^  as  it  did  in  Penny  v.  Innes  {a),  that  the 
plaintiffs  drew  the  bill,  but  that  J.  Boulcott  &  Ca  drew  it 
and  indorsed  it  to  the  defendant,  who  indorsed  it  to  the  plain- 
tiifs.  Thus  the  declaration  does  not  disclose  that  the  plain- 
tiffs were  drawers  and  indorsers.  The  plea  is»  that  J.  Boul- 
cott &  Co.,  the  plaintiffs  in  the  action,  drew  the  bill,  sod 
indorsed  it  to  the  defendant  before  any  indorsement  hj  him. 
The  replication  goes  into  a  new  statement,  to  shew  that 
the  plaintiffs,  under  some  other  agreement,  are  entitled  to 
sue  the  defendant  on  this  bill,  notwithstanding  thej  hii  00 
indorsed  it  to  him.  Now  this  declaration  upon  it  can  onlj 
be  supported  by  the  custom  of  merchants ;  therefore  it  was 
a  departure  to  set  up,  in  the  replication,  a  right  to  sue  (m 
any  other  ground.  See  Com.  Dig.,  tit.  Pleader  (F.  8, 9) 
Again,  by  the  custom  of  merchants,  a  prior  cannot  sue  a 
subsequent  indorser  (b).  That  prevents  the  inconvenienoe 
of  circuity  of  action  in  such  cases. 

The  agreement  set  up  in  the  replication  shews  a  different 
ground  of  action  from  that  on  the  bill  sued  on,  for  it  goes 
to  destroy  the  plaintiff^s  indorsement  of  it  to  the  defendant, 
and  to  set  up  a  new  drawing  of  it  by  the  defendant  (c).  It 
must  be  taken  that  the  bill  and  its  indorsements  are  de- 
clared on  according  to  their  legal  effect  (rf).  [^Parkey  B.— 
You  say  the  replication  goes  to  shew  that  the  pluntifi 
have  no  right  to  recover  on  the  bill,  or  otherwise  than  on 
the  agreement.  But,  by  the  indorsement,  the  phundfi 
made  a  new  bill  (e) ;  so  that  if  the  objection  of  circuity  of 


(a)  1  C,  M.,  &  R.  439;  6  Tyr. 
107. 

(6)  See  Britten  v.  TFM,  2  B. 
&  Cr.  483. 

(c)  See  per  Lord  Kenyofiy  in 
Bishop  V.  Hayward^  4  T.  R.  470. 

{d)  Gibson  v.  Minety  3  T.  R. 
481 ;  1  H.  Bla.  669 ;  Burmes- 
ter  V.  Hogarthy  11  M.&  W.  97  ; 
Halsted  v.  SkeUon,  5  Q.  B.  86. 


(c)  See  Burmester  v.  Hcparthj 
11   M.  &  W.  97 ;   Gwinneil  ^. 
fferberty  6  Ad.  &  El.  439.   h 
Penny  v.  Innes,  6  Tyr.  107, 1  C, 
M.,  &  R.  439,  the  Court  say  ex- 
pressly, that  that  case  is  "nottf 
if  plaintiff  having  indorsed  tode 
fendanty  defendant  had  indorsed 
it  hack  to  him ;"  which  ifl  ^ 
principal  case. 
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D  were  put  an  end  to,  as  it  was  in  Wilder s  v.  Stevens  (a),         1847. 
mor  indorser  might  sue  the  subsequent  one.]     Sup-      boulcott 
that  a  party  who  had  accepted  a  bill  was  also  the     ^    *'• 
indorser,  he  never  could  sue  a  subsequent  indorsee. 
kCf  B. — He  might  sue  every  indorser,  for  each  draws  a 
bilL     Flatty  B. — Is  not  circuity  of  action  got  rid  of 
Q     The  declaration  treats  the  drawers  as  persons  alto- 
T  different  from  the  plaintiffs.    If  it  means  that  Boul- 
k  Co.  are  the  same  as  the  plaintiffs,  it  is  bad  on  the 
»f  it.     \Platty  B. — If  one  man  composed  the  firm  of 
sott  &  Co.,  might  he  not  be  described  as  ^^  certain 
OS?"]     Here  the  declaration~suggests  a  drawing  and 
sement  by  persons  other  than  the  plaintiffs. 

B  Curiam. — The  declaration  can  only  be  supported  on 
SBomption  that  the  plaintiffs  are  different  persons  from 
xytt  &  Co.,  for  it  would  be  bad  if  they  were  the  same. 
plea  alleges  that  they  are  the  same ;  and  this  is  said  to 
Imitted  by  the  replication,  which,  however,  sets  up 

ground  for  suing  the    defendant   notwithstanding. 

raises  the  objection  of  departure,  which  is  taken  by 
y&casl  demurrer. 

dgment  for  the  defendant,  if  the  plaintiff  does  not 
d  the  declaration  or  replication,  and  pay  the  costs,  be- 
15th  April  next 

iOet  for  the  plaintiffs. 

(a)  16  M.  &  W.  208. 


R  R  2 
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1847. 
FA.  10.  Bellamy  v.  Busch. 

An  action  of      C  ASK— The  declaration  stated,  that  the  plaintiff,  htsreto- 

uander  cinnot    ^,,^,  r  ^ 

be  maintuned  fore  and  before  the  commenoement  of  the  suit»  and  before 
raiteroTtoUj,  ^^^  ^^  ^^^  ^°^^  of  the  Committing  of  the  grievances  by  the 
•pokCT^him  <lefendant  as  thereinafler  mentioned,  was  the  lessee  and 
in  his  character  renter  of  certain  turnpike  tolls,  and,  amongst  others,  of  off- 

of  contractor  ,  ,  ,  , 

for  toUa,  after  tain  tolls  arising  and  payable  upon  and  in  respect  of  a  certain 

to  contract  for  ^^^^>  ^  ^^  **  Tewkcsbury,  in  &c. ;  and  he  the  phdntaff  bad 

renting  the  always  well  and  truly  and  punctually  pwd  the  rent  of  sock 

which  the  tolls,  and  had  never  been  a  defaulter  in  payment  of  any 

ipoken.  3uch  tolls,  at  Tewkesbury  or  elsewhere ;  and  whereas  also, 

ren^'oftolis  **'  ^^  *^®  ^^  ^^  conunitting  of  the  grievances  by  the de- 
ii  not  a  profes-  fendant,  &c.,  to  wit,  on  &c.,  a  public  meeting  was  held  by 

sion  or  trade.  •  .i  .      * 

the  trustees  of  certain  turnpike  roads,  to  wit,  in  the  dtj  of 
Worcester,  for  the  purpose  of  letting  by  public  aacti<my 
among  others,  the  tolls  arising  and  payable  in  and  upon 
certain  turnpike  roads,  called,  to  wit,  the  Powick  and  Mal- 
vern districts,  at  which  said  meeting  the  plaintiff  then  at- 
tended for  the  purpose  of  bidding  at  the  said  auction,  in  o^ 
der  that  he,  the  plaintiff,  might  become  the  lessee  and  renter 
from  the  said  trustees  of  the  said  last-mentioned  tolls;  yet 
the  defendant,  well  knowing  &c,  but  contriving  &c.  to 
injure   the   plaintiff  in  his  credit  and  reputation,  and  to 
cause  it  to  be  suspected  and  believed  by  all  his  neighbonn 
&c.,  that  the  pliuntiff  had  been  and  was  a  defaulter  as  soch 
lessee  and  renter  of  tolls  as  aforesaid,  and  to  prevent  the 
plaintiff  from  being  received  by  such  trustees  as  the  renter 
or  lessee  of  any  of  the  said  tolls  so  put  up  to  auction  tf 
aforesaid,  and  thereby  and  otherwise  to  injure  the  plaintiff 
in  his  said  business  of   renter  and  lessee   of  tollsy  &C) 
heretofore,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  at  the  said  meeting  so  holden  as  aforesaid,  be 
the  defendant,  in  a  certain  discourse  which  he  the  defendant 
then  had  of  and  concerning  the  plwitiff,  and  of  and  cod- 
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oeming  him  as  such  lessee  and  renter  of  tolls  as  aforesaid,  1847. 
fiilsely  and  maliciously  spoke  and  published  at  such  meeting, 
in  the  presence  and  hearing  of  divers  and  many  persons,  of 
ind  concerning  the  plaintiff,  and  of  and  concerning  him  as 
Boch  lessee  and  renter  of  tolls  as  aforesaid,  the  false,  scan- 
dalonsi,  &c.  words  following,  that  is  to  say,  '^  He  (meaning 
the  plaintiff)  was  wanted  at  Tewkesbury;  he  (meaning 
the  plaintiff)  was  a  defaulter  there;"  whereby  and  by 
Deans  of  the  committing  of  which  said  several  grievances, 
lie  plaintiff  was  not  only  greatly  injured  in  his  credit  and 
iqyatation,  but  also  thereby,  and  on  no  other  account  what- 
loever,  the  said  trustees  wholly  refused  to  receive  any  bid- 
Bugs  from  the  phdntiff  at  the  said  auction,  for  any  of  the 
wad  tolls  so  put  up  to  auction  as  aforesaid,  or  to  suffer 
vr  permit  the  plaintiff  to  bid  at  the  said  auction  for  the 
Mine,  or  to  become  or  be  the  renter  or  lessee  of  any  such 
^oUb,  as  they  otherwise  might  and  would  have  done ;  and  he 
Jie  plaintiff  was  thereby  hindered  and  prevented  from  be- 
90imng  and  being  the  renter  and  lessee  of  the  said  tolls 
irifling  and  payable  on  the  said  roads  so  called,  to  wit,  the 
Powick  and  Malvern  districts,  as  he  otherwise  might  and 
troold  have  been ;  whereby  he  the  plaintiff  hath  lost  and 
been  deprived  of  great  gains  and  profits,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  £200,  which  might 
and  would  have  arisen  and  accrued  to  him  therefrom ;  and 
the  plaintiff,  by  means  of  the  premises,  hath  been  and  is, 
is  such  renter  and  lessee  of  tolls  as  aforesaid,  and  otherwise, 
greatly  injured  and  damnified,  to  the  plaintiff's  damage  of 
£200. 

Pleas,  1st,  not  guilty ;  2nd,  that  the  plaintiff  was  not  the  les- 
aee  or  renter  of  the  said  turnpike  tolls  in  the  said  declaration 
first  mentioned,  or  any  or  either  of  them,  or  any  part  there- 
of respectively,  in  manner  and  form,  &c. ;  3rd,  as  to  so  much 
of  the  causes  of  action  mentioned  in  the  declaration  as  relate 
to  or  are  connected  with  the  plaintiff's  attending  the  allied 
public  meeting  alleged  to  have  been  held  by  the  trustees  of 
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1847.         certain  turnpike  roads,  to  wit,  in  the  city  of  Worcester,  for 

the  alleged  purpose  of  letting  by  public  auction,  amongst 

others,  the  tolls  arising  and  payable  in  and  upon  certain 

turnpike  roads  called  the  Powick  and  Malvern  dis^cts,  for 

the  purpose  of  bidding  at  the  alleged  auction,  in  order  that 

he  might  become  and  be  the  lessee  and  renter  fix>m  the  said 

trustees  of  the  said  last-mentioned  tolls,  as  above  in  that 

behalf  mentioned,  the  defendant  saith,   that  the  plamtiff 

never  attended  that  meeting  for  that  or  any  other  purpose 

in  manner  and  form,  &c ;  4th,  as  to  so  much  of  the  camei 

of  action  as  relate  to  or  are  connected  with  the  public 

meeting  therein  mentioned,  the  defendant  saith  that  socii 

public  meeting  never  was  held,  in  manner  and  fiKin,  &&; 

5th,  as  to  so  much  of  the  causes  of  action  in  the  dedaia- 

tion  mentioned  as  relate  to  or  are  connected  with  the  aa^ 

tion  therein  mentioned,  defendant  saith  that  there  never 

was  such  auction  as  therein  allied,  in  manner  and  fonn, 

&c. — Issues  thereon. 

At  the  trial,  before  Gaselee^  Serjt.,  at  the  last  assizes  for 
Worcestershire,  the  chairman  of  the  meeting  of  trustees  for 
the  Powick  and  Malvern  district  of  turnpike  roads  prored 
that  the  plaintiff  bid  for  the  tolls  there,  and  that  the  wit- 
ness did  not  reject  or  prevent  his  bidding,  but  said  he 
would  take  care  he  should,  by  his  sureties,  be  a  responsible 
person.  Neither  the  plaintiff  nor  the  defendant  was  the 
highest  bidder,  or  became  the  renter  of  the  tolls.  The 
words  were  proved  as  laid.  The  learned  seijeant  told  the 
jury  they  must  be  satisfied  that  the  words  were  spoken  of 
the  plaintiff  as  a  renter  of  tolls  arising  on  roads  at  Tewkes- 
bury. Verdict  for  the  plaintiff,  damages,  40«. ;  leave  being 
given  to  move  to  enter  a  verdict  for  the  defendant  on  the 
first  and  second  issues. 

A  rule  having  been  obtained  accordingly. 

Gray  (Allen^  Seijt.,  with  him)  shewed  cause. — The  only 
question  in  this  case  i^  whether  the  introductory  avenne&t 
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in  the  deckration  was  material.  The  plaintiff  contends  that  1847. 
it  was  not  The  declaration  certainly  begins  by  stating 
that>  at  the  time  of  committing  the  grievances,  the  plaintiff 
was  lessee  and  renter  of  certain  turnpike  tolls,  &c. ;  but  the 
words  spoken  by  the  defendant  imputed  to  the  plaintiff 
that,  when  on  a  former  occasion  he  was  a  renter  of  tolls  on 
the  Tewkesbury  road,  he  was  a  defaulter,  viz.  had  not 
paid  his  Tewkesbury  rent.  As  the  plaintiff  here  had  pre- 
viously procured  his  living  by  renting  of  tolls,  the  words 
must  be  taken  as  used  with  respect  to  that  renting,  as  they 
would  in  case  of  a  profession  or  trade ;  and  though  at  the 
time  when  the  slander  was  uttered  he  was  not  a  lessee  of 
tolls,  still,  as  he  was  about  to  become  a  renter  of  others, 
and  was  accustomed  to  do  so,  and  procured  a  livelihood 
thereby,  the  cases  respecting  slander  of  a  man  in  his  profes* 
oon  or  trade  apply :  Vin.  Abr.,  tit,  "  Actions  for  Words," 
(U.  a)  pL  16,  p.  474,  Tuthill  v.  Milton  (a>  [Parke,  B.— 
How  does  it  appear  that  the  plaintiff  was  going  to  become 
a  renter  of  other  tolls?  Tuthill  v.  Milton  goes  on  the  pre- 
sumption of  the  plaintiff's  continuance  in  trade  as  a  linen- 
draper.  A  profession  is  a  continuing  thing,  but  contracting 
to  become  a  lessee  of  tolls  is  not  a  profession,  and  the  habit 
of  taking  tolls  is  nothing.  Nor  is  a  taking  of  tolls  as  lessee 
an  oflSce.] 

Whitmorey  in  support  of  the  rule. — These  words  were 
not  actionable  per  se,  without  proof  of  special  damage. 
The  cases  for  slander  of  a  man  in  his  calling  shew  that  that 
calling,  whatever  it  might  be,  had  continued,  either  actually 
or  by  intendment,  to  the  time  of  the  speaking  of  the  words ; 
Moore  v.  Synneib),  Collis  v.  Malin(c)*  The  latter  case  is 
as  follows : — *'  Action  for  words.  Whereas  the  plaintiff 
had  used,  per  magnum  tempus,  the  trade  of  buying  and 

(a)  Yelv.  158.  now  elapsed,  and  that  defendant 

(6)  2  Roll.  Rep.  84.    Plain-  called  him  a  forging  knave. 

tiff  declared  that  he  had  been  (c)  Cro.  Car.  282. 

•a    attorney   for   divers    years 
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selling  cattle^  and  divers  times  bought  upon  his  cre£t,  that 
defendant  said  of  him,  '  Thou  art  a  bankrupt.'  Defendant 
pleaded  not  guilty,  and  found  against  him ;  and  because  he 
did  not  say  that  he  used  the  trade  at  the  time  of  the  speak- 
ing the  words,  but  per  magnum  tempus  usus  fuit,  whidi 
may  be  divers  years  before,  and  the  action  lies  not  nnlea 
at  the  time  of  speaking,  therefore  it  was  adjudged  for  the 
defendant."  Here  any  person  might  bid  at  the  auctiOD, 
and  if  he  bid  highest,  and  found  good  security,  would  ha?e 
become  the  lessee  of  the  tolls. 

Parke,  B. — I  am  of  opinion  that  this  case  does  not  M 
within  that  class  of  decisions  referred  to  on  behalf  of  the 
plaintiff,  which  relate  to  trades  or  professions  within  the 
legal  acceptation  of  those  terms,  viz.  as  conditions  whidi 
by  law  are  presumed  to  continue  and  not  to  be  altered.  A 
farmer^s  occupation  may  be  a  business,  in  respect  of  his 
skill  in  cultivating  land.  In  the  case  cited  from  YelvertOD, 
it  did  not  appear  that  the  plaintiff  had  ceased  to  be  of  the 
trade  of  a  linendraper,  and  the  Court  said  they  would  in- 
tend that  he  continued  to  be  so.  Here  the  plaintiff  was 
bound  to  prove  that  he  exercised  the  so-called  profesekm 
both  before  and  at  the  lime  the  words  were  spoken.  Bat 
the  jury  have  found  that  the  plaintiff's  profession,  so  called, 
did  not  continue  at  the  time  the  words  were  spoken ;  that 
excludes  all  presumption  on  the  subject;  the  defendant's 
act  was  nothing  more  than  speaking  of  the  plaintiff  tf 
a  former  contractor.  If  these  words  had  been  spd^en  of 
the  plaintiff  at  the  time  when  his  contract  for  hiring  die 
tolls  existed,  it  is  doubtfid  whether  the  action  could  ha?e 
been  maintained ;  I  incline  to  think  that  it  could  not  The 
verdict  must  be  entered  on  the  second  issue  for  the  de- 
fendant ;  and  as  the  plea  of  not  guilty  denies  that  the  words 
were  spoken  in  the  sense  hdd  in  the  declaration,  of  and  con- 
cerning the  plaintiff  as  lessee,  and  it  is  found  that  they  were 
not  spoken  of  him  as  an  existing  or  continuing  lessee,  of 
tolls,  the  defendant  is  entitied  to  a  verdict  on  that  issue  abo. 
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Alderson,  B. — The  effect  of  slanderous  words  spoken         1847. 
of  a  man  in  a  trade  is  to  render  him  less  able  to  carry  on 
that  trade ;  but  words  spoken  of  a  man's  conduct  as  to  a 
past  contract  do  not  affect  or  injure  his  future  conduct  of 
another. 

RoLFE,  B.5  and  Platt^  B.^  concurred. 

Rule  absolute. 


Moore  t?.  Guardner.  '^^^  10« 

OASE. — The  declaration  stated,  that  before  the  commit-  The  plaintiff 

ting  of  the  grievances  thereinafter  mentioned,  to  wit,  on  under imat.  ^ 

30th  May,  1844,  in  a  certain  cause  then  pending  in  the  Sf^^St^^" 

Court  of  Chancery,  before  &c.,  wherein  the  now  defendant  Chancery,  for 

non-payment 

was  plaintiff,  and  the  now  plaintiff  and  Sarah  his  wife,  and  of  cosu  to  the 

W.  H.  C-,  H.  F.,  and  F.  S.,  were  defendants,  by  a  certain  \^^  ^  equity, 

decree  then  duly  made  according  to  the  course  and  practice  tJ^  defendant 

•'  °  ^  '^  in  thia  action. 

of  the  said  Court,  by  the  Vice-Chancellor  Ejiight  Bruce,  in  After  the  costs 

the  said  cause,  it  was  ordered  and  decreed  that  the  bill  of  the  aolidtor  of  the 

now  defendant  (the  plaintiff  in  the  said  suit)  should  be  and  L^ity  (the  now 

the  same  thereby  was  dismissed,  with  costs,  as  against  the  defendant)  re- 

said  H.  F.  and  F.  S.,  defendants  in  the  said  suit ;  and  it  an  order  to  the 

was  thereby  referred  to  the  taxing-master  of  the  said  Court  char^  the 

in  rotation,  to  tax  such  costs ;  and  the  said  now  plaintiff,  S}**^"  ict'w " 

by  hia  counsel,  consenting  thereto,  it  was  thereby  further  go  to  the  court 

ordered,  that  the  now  defendant  should  pay  to  the  said  tempt."    The' 

W.  H.  C,  as  defendant  in  the  said  suit,  £17,  for  his  agreed  i^^^fi 

coats  of  such  suit;  and  it  was  thereby  also  referred  to  the  ©;  motion:— 

•'  Htld^  that  no 

said  taxing-master  to  tax  the  costs  of  the  now  defendant  action  was 
of  the  said  suit  up  to  that  time,  and  that  the  now  plaintiff  for  refusing  to 

should  pay  such  costs  when  taxed,  and  should  also  pay  to  to^Sie^ihcriff*^ 

the  now  defendant  what  he  the  now  defendant  should  pay  *nd  thereby 

,  prolonging  the 

for  the  said  costs  of  the  said  H.  F.  and  F.  S.,  and  the  said  piaintira  im- 

■ 

sum  of  £17,  when  paid  by  the  now  defendant  to  the  said  SJ^on  proof*" 

W.   H.    C-   as  aforeswd-     The  declaration  then  stated,  ofcxprew 

'  malice. 
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1847«        that  the  costs  of  the  now  defendant  were  taxed  by  the 
'moom"      Master  at  86/.  I5s.  64L9  and  the  costs  of  H.  F,  and  F.  S., 
V-  as  defendants  in  the  said  suit»  at  27 L  0».  lOd,  which  said 

two  last-mentioned  sums,  together  with  the  said  sum  of 
£17,  so  as  aforesaid  decreed  to  be  paid  by  the  said  now  de- 
fendant to  the  said  W.  H.  C,  and  by  the  sidd  now  phun- 
tiff  to  the  said  now  defendant,  amounted  to  1302.  16«.  4dL ; 
and  whereas  also  aflerwards,   and  after  the  said  seTcral 
taxations  of  the  said  costs,  to  wit,  on  12th  April,  1845,  the 
said   now   defendant,   for  obtaining  and  compelling  pay- 
ment to  him  by  the  now  plidntiff  of  the  said  three  seyeral 
sums  of  86/.  I5s.  6d.y  27/.  Os.  l(k/.,  and  £17,  so  amoundDg 
together  to  the  said  sum  of  130/.  16«.  4</.,  as  aforesaid, 
caused  and  procured  to  be  issued  out  of  the  said  Court 
of  Chancery  a  certain  writ  of  attachment,   directed  to 
the  sheriff  of  W.,  whereby  the  said  sheriff  was  commanded 
to  attach  the  now  plaintiff,  so  as  to  have  him  before 
our  said  lady  the  Queen,  in  her  said  Court  of  Chan- 
cery, on  the  9th  May,  1845,  wheresoever  the  said  Court 
should  then  be,  to  answer  to  our  said  lady  the  QueeOj 
as  well  touching  a  certain  contempt  which  the  now  plaia- 
tiff,  as  it  was  alleged,  had  committed  against  our  said  lady 
the  Queen,  as  also  such  other  matters  as  should  be  thea 
and  there  laid  to  his  charge,  and  further  to  perform  and 
abide  such  order  as  the  said  Court  of  Chancery  should 
make  in  that  behalf;   and  the  said  now  defendant  th^ 
caused  the  said  writ  to  be  indorsed  according  to  the  practice 
of  the  said  Court,  in  manner  following ;  that  is  to  say,  for 
not  paying  the  sum  of  ISOL  I6s.  4dl  costs  to  H.  &  & 
(meaning  the  now  defendant),  in  a  cause  wherein  the  said 
H.  S.  G.  is  complainant,  and  the  within-named  D.  Moore 
(meaning  the  now  plaintiff)  and  others  are  defendants 
(meaning  the  said  cause  hereinbefore  mentioned),  and  wbicb 
said  sum  of  130L  16«.  Ad.,  mentioned  in  the  said  indorse- 
ment, was  and  is  the  same  sum  of  130/.  I6s.  4dL  berein* 
before  mentioned,   being  the  amount  of  the  said  three 


^ 
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several  sums  hereinbefore  in  that  behalf  mentioned ;  and  1847. 
the  said  now  defendant  afterwards,  to  wit,  on  the  said  12th  Moorb 
April,  caused  the  said  writ,  so  indorsed  as  aforesaid,  to  be  de-  ^  ^* 
livered  to  T.  S.  L.,  Esq.,  then  being  sheriff  of  and  for  the 
said  county  of  W.,  to  be  executed  in  due  form  of  law  ;  and 
the  said  sheriff  afterwards,  to  wit,  on  4th  May,  1845,  in  obe- 
dience to  and  by  virtue  of  the  said  writ,  in  his  bailiwick, 
took  and  arrested  the  said  now  plaintiff  by  his  body,  and 
conveyed  him  to  the  common  gaol  of  and  for  the  county  of 
W.,  and  there  detained  him  in  prison  under  the  said  writ ; 
and  the  said  now  plaintiff  in  fact  saith,  that  he  so  being 
in  custody  of  the  said  sheriff,  in  the  said  prison,  afterwards, 
to  wit»  on  4th  May,  1846,  caused  to  be  pud  to  the  now 
defendant  the  sum  of  £1491,  in  full  satisfaction  and  dis- 
ehmrge  o^  among  other  monies,  the  said  sum  of  130/.  1 6«.  4d.y 
Hbe  amount  of  the  said  three  several  sums  of  86/.  I5s.  6d.y 
27/.  0».  l(kLy  and  £17,  hereinbefore  mentioned,  and  being 
tiie  said  sum  so  indorsed  upon  the  said  writ,  and  the  costs 
and  diarges  payable  according  to  the  course  and  practice  of 
the  sud  last-mentioned  Court,  of  the  said  attachment,  which 
sakl  pajrment  the  said  now  defendant  then  accepted  and 
received  in  such  full  satisfaction  and  discharge  as  aforesaid, 
and  whereby  the  said  sum  so  indorsed  upon  the  said  writ, 
and  the  said  costs,  charg^,  and  expenses,  were  fully  paid 
and  satisfied ;  and  the  now  plaintiff,  by  the  said  W.  H.  C,  as 
his  then  attorney  and  agent,  thereupon  then  and  after  such 
payment  and  acceptance  as  aforesaid,  requested  and  de- 
manded of  the  now  defendant  to  instruct  and  inform  the 
sud  sheriff  that  the  said  sum  so  indorsed  upon  the  said  writ, 
sod  the  co6t«,  charges,  and  expenses  of  the  said  attachment, 
were  paid  and  satisfied,  and  to  give  the  said  sheriff  authority 
to  discharge  the  now  plaintiff  from  his  custody  under  the 
sud  writ,  as  it  was  then  the  duty  of  the  said  now  defend- 
ant to  do,  and  as  the  sidd  now  defendant  by  the  course 
tnd  practice  of  the  said  Court  of  Chancery  then  could  and 
ought  to  have  done;  yet  the  now  defendant  wrongfully. 
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1847.         wilfully,  and  maliciously  contriving  and  intending  to  op- 
MooRB        press  the  now  plaintiff,  and  to  cause  and  procure  him  to  be 
^'  longer  imprisoned  and  detained  in  the  sidd  gaol  under  the 

said  writ,  then  wilfully,  injuriously,  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  re- 
fused to,  and  did  not  nor  would  instruct  or  inform  the  said 
sheriff  that  the  said  sum  so  indorsed  on  the  said  writ,  and 
the  said  costs,  charges,  and  expenses,  were  paid  and  satisfied, 
and  wilfully  and  maliciously  refused  to  and  did  not  nor 
would  give  authority  to  the  said  sheriff  to  release  or  du- 
charge  the  said  now  plaintiff  out  of  his  custody,  under  the 
said  writ ;  whereby  and  by  reason  of  the  said  premises,  and 
of  the  wrongful  and  malicious  conduct  of  the  defendant  in 
that  behalf,  the  now  plaintiff  was  detained  in  custody,  to 
wit,  in  the  said  gaol  of  W.,  under  the  said  writ,  by  the 
said  sheriff,  for  a  long  space  of  time,  to  wit,  for  the  spsce 
of  six  days  afler  the  said  payment,  acceptance,  and  dis- 
charge of  the  said  sum  so  indorsed  on  the  said  writ,  and 
the  said  costs,  charges,  and  expenses  of  the  said  attach- 
ment, and  thereby  suffered  and  was  put  to  great  trouble, 
inconvenience,  and  expense,  and  his  health  was  greatly  in- 
jured, and  the  plaintiff  also  was  thereby  greatly  aggrieved 
in  his  credit,  reputation,  and  circumstances,  and  was  abo, 
by  means  of  the  premises,  forced  and  obliged  to  incur  and 
become  liable  to  pay  divers  monies,  costs  and  charges,  and 
expenses,  amounting  in  the  whole,  to  wit,  to  £50,  in  and 
about  applying  to  the  said  Court  of  Chancery  for  his  dis- 
charge from  the  said  custody,  and  in  and  about  the  neces- 
sary retainer  and  employment  of  his  solicitor  for  that  pu^ 
pose,  and  otherwise  in  relation  thereto. 

Pleas,  Ist,  not  guilty;  2nd,  that  the  plaintiff  did  not 
cause  to  be  paid  to  the  defendant  the  said  sum  in  the  de- 
claration in  that  behalf  mentioned,  in  such  fuU  satisfaction 
and  dbcharge  as  therein  is  in  that  behalf  alleged,  in  man- 
ner and  form,  &c. ;  3rd,  that  the  plaintiff  did  not  request 
or  demand  of  him  the  defendant  to  instruct  and  inform  the 
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said  sheriff,  in  manner  and  form,  &c.;  4th,  that  it  was  not  1847. 
ihe  duty  of  the  defendant  to  instruct  and  inform  the  said  moom 
sheriff  or  give  him  authority  to  discharge  the  plaintiff,  in  v* 

manner  and  form,  &c. — Issues  thereon. 

At  the  trial,  before  Gaselee,  Seijt.,  at  the  last  assizes  for 
Worcestershire,  it  appeared  that  the  action  was  brought  for 
imprisoning  the  present  plaintiff  from  the  4th  to  the  9th  of 
May,  1846,  under  the  following  circumstances: — The  pre- 
sent plidntiff  was  imprisoned  in  Worcester  gaol  on  5th  May, 
1845,  under  an  attachment  issued  out  of  Chancery,  12th 
April,  1845,  for  not  paying  ISOL  16«.  4d!.,  costs  of  a  suit  in 
which  the  present  plaintiff  was  a  defendant;  and  on  the  4th  of 
May,  1846,  he  pud  £1491  mortgage  money,  due  to  the  pre- 
sent defendant,  with  interest  and  costs,  including  the  130^ 
16«.  4d,  The  present  defendant's  solicitors,  Messrs.  Tarleton 
&  Newton,  claimed  also  77/.  Qs.  Sd.  as  extra  costs,  which 
was  eventually  paid  by  the  present  plaintiff  on  4th  May,  1846, 
under  special  protests  in  writing  by  himself  and  his  solicitor, 
aerved  on  them  on  that  day.    At  a  subsequent  interview  on 
the  same  day,  Mr.  Capper,  the  attorney  of  the  present  plain* 
tifl^  asked  Mr.  Tarleton  for  an  order  to  the  sheriff  to  let  the 
plaintiff  out  of  custody.    The  present  defendant,  the  plain- 
tiff in  the  Chancery  suit,  was  present,  and  Tarleton  in 
his  presence  said,  '^  No,  let  him  go  to  the  Court  to  purge 
his  contempt"    A  notice  of  motion  for  the  plaintiffs  dis- 
diarge  from  prison,  without  prejudice  to  his  right  of  action 
for  fidse  imprisonment,  and  for  taxation  of  the  bill  of 
Messrs.  Tarleton  &  Newton  for  77/.  6«.  Sd.y  was  served  on 
them  on  5th  May.     At  the  hearing,  on  the  8th  May,  the 
Master  stated  the  practice  to  be  for  the  solicitor,  not  the 
party  to  a  stdt,  to  give  the  order  for  discharging  the  opposite 
party  from  custody  for  contempt      The  Vice-Chancellor 
Bruce  disregarded  the  distinction  attempted,  between  con- 
tempt for  non-payment  of  costs  and  actual  contempt,  and 
oidered  the  immediate  release  of  the  present  plaintiff,  direct- 
Uig  the  present  defendant  to  pay  the  costs  of  the  applica- 
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1847.         tion^  leaving  the  question  on  the  77/.  6s.  Sd.,  to  be  aigiied 
'^^      afterwards.     The  plaintiff  was  discharged  on  the  9th  May. 
^'  The  extra  costs  incnired  by  him  on  account  of  this  motion 

were  shewn  to  be  about  £19. 

For  the  plaintiff  it  was  argued,  that  the  attachment  wts 
in  the  nature  of  an  execution  at  law,  by  capias  ad  satis- 
faciendum, to  compel  payment  of  the  debt;  IL  v.  Siokei{a), 
Lewis  Y.  Morland  (ft),  Morris  v.  Hayward  (c).  In  re  Gcmr 
pertz  (d) ;  and  that  the  cases  in  Chancery  shewed  that  the 
acceptance  of  costs  waives  the  contempt  incurred  previously 
by  not  paying  them ;  Hmstioell  v.  Granger  (e),  Hoskins  t. 
Uoyd  (/);  and  that  the  act  of  the  defendant  was  malicioofl^ 
if  not  in  fact,  yet  in  the  sense  of  his  not  having  any  reason- 
able ground  for  doing  it. 

For  the  defendant  it  was  answered,  that  the  plaintiff  wis 
bound  to  shew  that  the  refusal  to  give  the  order  of  dischaige 
was  malicious,  and  that  there  was  no  evidence  of  any  wiliiil 
or  malicious  act  by  the  defendant,  or  of  any  refusal  by 
him  to  discharge  the  plaintiff.  Crosier  v.  PiUing  (g)  wis 
cited. 

GaseUey  Serjt,  left  it  to  the  jury  to  say,  first,  whether 
they  were  of  opinion  that  malice,  not  implied  bylaw,  bat  in 
fact,  had  been  proved  against  the  defendant,  who,  being  pf^ 
sent  at  the  time  when  his  solicitor  refused  to  give  an  order  to 
discharge  the  present  plaintiff,  sat  by  and  gave  no  authority 
on  the  subject.  Secondly,  supposing  they  should  be  of 
opinion  that  the  defendant,  by  not  having  ordered  his  eoE 
citor  to  give  the  order  for  discharge,  was  guilty  of  malice  in 
fact,  what  damages  the  plaintiff  was  entitled  to  reooyer. 
The  jury  found  that  the  defendant  was  not  guilty  of  malice 
in  fact,  and  assessed  the  damages  at  jS24,  if  he  was  liable  i& 

(a)  Cowp.  130.  («)  1  Eq.  Cs.  Abr.  361;  AMh 

{h)  2  B.  &  Aid.  6Qy  per  Bayl^  2  P.  Wms.  481. 

and  Holrcydy  Jb.  (/)  1  Sim.  &  Stu.  393. 

(c)  6  Taunt.  669.  (^)  4  B.  &  Cr.  2a 
{d)  6  Ad.  &  £.  669 


i 
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point  of  law.     Verdict  for  plaintiff  for  £24,  with  leave  to         1847. 
move  to  enter  the  verdict  for  the  defendant.  Moobb 


Whateley  having  obtained  a  rule  accordingly, 

Phipsan  {Talfourdy  Seqt.,  with  him)  now  shewed  cause. 
— The  second  and  third  pleas  are  disposed  of  by  the  evi- 
dence of  Mr.  Capper,  that  the  demand  of  the  discharge  was 
made  in  the  defendant's  presence  from  his  solicitor.  The 
learned  judge  withdrew  the  question  of  legal  malice  from  the 
consideration  of  the  jury.  It  may  be  contended,  if  necessary, 
that  the  attachment  was  a  civil  process.  It  was  shewn  to  be 
I  common  practice  of  the  Court  of  Chancery,  that  the  plain- 
iflfa  solicitor  should  sign  the  order  for  the  defendant's  dis- 
jbai^e.  [ParA^,B. — The  question  is,  whether,  without  proof 
>f  express  malice,  an  action  on  the  case  lies  for  not  conform- 
ng  to  the  practice  of  the  Court  of  Chancery.]  Whether  the 
iresent  defendant's  solicitor  was  or  was  not  bound  to  sign 
lie  order  of  discharge,  it  was  the  defendant's  duty  to  pro- 
cure the  plaintiff's  release.  Had  the  sheriff  been  sued  for 
SBcape,  no  discharge  from  the  solicitor  of  the  plaintiff  could 
>e  pleaded ;  Savory  v.  Chapman  (a).  This  case  is  in  effect 
nmilar  to  Crosier  v.  PiUing  (6),  where  it  was  held  that  a 
gilaintiff  is  bound  to  accept  from  a  defendant  in  custody 
onder  a  ca.  sa.  the  debt  and  costs,  when  tendered  in  satis- 
bction  of  his  debt,  and  to  sign  an  authority  to  the  sheriff 
fco  discharge  the  defendant  out  of  custody ;  and  that  an  ac- 
tion on  the  case  will  lie  against  a  plaintiff  for  having  mali- 
ekmaly  refused  so  to  do ;  it  being  also  there  held,  that  the 
lefbsal  to  sign  the  discharge  is  sufficient  primft  facie  proof 
of  malice,  in  the  absence  of  circumstances  to  rebut  such 
presumption.  [Parkcy  B. — That  case,  and  Hounsfield 
T.  Drury  (c),  are  much  against  your  argument.]  In  the  lat- 
ter case  the  plaintiff's  prim&  facie  evidence  of  malice  was 

(a)  U  Ad.  &  £.  829.       {h)  4  B.  &  Cr.  26.       (c)  11  Ad.  &  £.  d8. 
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1847.  answered  by  proying  that  he  was  an  insolvent  debtor,  and 
MooRB  ^^^  ^^  ^  estate  had^  by  an  order  of  the  Court,  vested  in 
the  provisional  assignee.  The  ill^ality  of  the  defendant's 
act  made  it  unnecessary  to  prove  express  malice,  or  malioe 
in  fact,  agunst  him,  and  left  it  incumbent  on  him  to  proTe 
a  lawful  excuse. 

Parke,  B. — In  Houns/ield  v.  Drury^  the  declaration  was 
for  maliciously  refusing  to  accept  payment  of  debt  and 
costs.  That  and  the  other  cases  shew  that  this  action 
could  not  be  maintwied  without  express  proof  that  the 
defendant's  refusal  to  sign  an  order  for  the  plaintiff's  dia- 
charge  proceeded  from  express  malice.  Mere  inference  of 
malice,  or  malice  in  law,  would  not  suffice,  and  the  juiy  baye 
negatived  express  malice.  Want  of  reasonable  and  probaUe 
cause  for  the  defendant's  act  is  averred ;  however,  since  the 
case  of  De  Medina  v.  Grove  (a),  it  is  doubtfid  whether,  if 
the  plaintiff  had  succeeded  on  all  the  issues,  the  declaration 
woidd  not  have  been  bad  on  motion  in  arrest  of  judgment 
A  sheriff  having  the  custody  of  a  prisoner  in  contempt  for 
disobedience  to  the  decree  of  the  Court  of  Chancery,  is 
bound  to  keep  him  till  the  contempt  is  purged,  but,  by  the 
practice  of  that  Court,  is  not  pimished  for  liberating  him,  if 
the  solicitors  on  both  sides  agree  that  after  paying  debt  and 
costs  he  shall  not  be  further  kept  in  custody.  No  knowledge 
of  that  practice  was  brought  home  to  the  defendant  or  his 
solicitor. 

Alderson,  B. — To  support  this  action,  it  was  necessary 
to  give  affirmative  proof  of  malice  in  fact.  Here  the  joiy 
negatived  such  malice. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  (i) 

(a)  15  Law  J.,  Q.  B.,  284.  8  Ad.  &  E.  449;  BmndUr.Mi, 

(b)  See  CodringUm  v.  Lkyd^      6  Q.  B.  174. 


\ 
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1847. 

Doe  rf.  Cadwalader  and  Others  v.  Price,  -^<^^'  ^5. 

JciJECTMENT  to  recover  a  messuage  and  lands  in  the  in  i839  A. 
parish  of  LlanycU,  in  the  county  of  Merioneth.     At  the  fJfofiMdsj^of 
trials  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  ^*»»c*»  l»"  eid- 

1      /»  11       •        /»  "I  •  •  ■•  est  son,  B.,  was 

that  county,  the  following  facts  appeared  lu  evidence : —       his  tenant.  On 
Thomas  Cadwalader  died  in  the  year  1829,  seised  in  fee  supposing  hiin 
of  the  property  in  question,  a  farm  called  Cefn.     It  was  !l^!?  ^*^tered 
admitted  at  the  trial  that,  on  his  death,  his  eldest  son.  Cad-  on  the  lands, 
walader  Thomas,  who  had  for  many  years  lived  upon  the  as  heir-at-law, 
&nn  as  tenant  to  his  father,  entered  into  possession  of  it  mortraled^ 
as  hiB  heir-at-law,  it  being  supposed  that  he  had  died  in-  **^«°;  "^  ^f«» 

and  levied 

testate.      In   1830,   Cadwalader  Thomas  mortgaged   the  a  fine  to  con. 
estate,  by  indentures  of  lease  and  release,  to  one  William  g^^ .  and  at " 
Williams  in  fee,  and  at  the  court  of  great  session  for  the  *^®  *V°*  ^ j™*^* 

'  o  an  outstanding 

ooonty  of  Merioneth,  holden  in  August  1830,  levied  a  fine  term  of  500 

,  years  was  by 

to  confirm  the  mortgage.     At  the  same  time,  an  outstand-  his  direction 

ing  term  of  500  years,  which  had  been  originally  created  in  troBtee  for^the 

tlie  year  1777,  was  assigned  to  a  trustee  for  the  mort-  T^J^f^' 

gagee.     In  July  1835,  the  defendant  purchased  the  farm  sold  the  estate 

fii»n  Cadwalader  Thomas,   and  paid  off  the    mortgage ;  ant,  who  paid 

«ad  by  indentures  of  lease  and  release,  dated  in  October,  ^^Zll^x 

1835.  and  executed  by  Cadwalader  Thomas  and  by  the  estate  m  fee 

•^  ,  ''     ^         and  the  eqnity 

mortgagee,  the  legal  estate  and  the  equity  of  redemption  in  redemption 

rcre  conveyed  to  the  defendant  in  fee ;  and  by  indenture  J^ thcdrfend- 
if  assifniment  of  the  same  date,  the  term  of  500  years  was  f"'»  *"**  ^® 
langned  by  the  trustee  of  the  mortgagee  to  a  trustee  named  signed  to  a 

trustee  for 
him,  to  attend 
Ike  inheritance.  In  1845  it  was  discovered  that  A.  had  executed  a  will,  whereby  he  devised 
3»  lands  in  fee  to  his  second  son,  who  thereupon  brought  ejectment  to  recover  the  estate  from 
:fcc  defendant,  and  laid  a  demise  in  the  name  of  the  trustee  to  whom  the  term  was  assigned  in  1 835. 
H§ldt  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  conusor  of  the  fine  ;  secondly, 
tlMt,  by  the  operation  of  the  8  &  9  Vict.  c.  112,  the  term  had  absolutely  determined,  and  the 
pisbtiff  could  not  recover  upon  the  demise  laid  in  the  name  of  the  trustee. 

To  prove  the  levying  of  a  fine  with  proclamations  in  a  court  of  great  session  in  Wales,  the  chiro- 
Snph  was  produced,  having  one  proclamation  indorsed,  and  the  plea-roll  of  the  same  session 
■ft  vUch  the  chirograph  stated  the  fine  to  have  been  levied,  containing  an  entry  of  a  licentia 
^V*oordandi  between  the  same  parties  and  respecting  the  same  premises  as  those  mentioned 
teths  cblrograph  i-^HM  sufficient,  by  virtue  of  the  stat.  5  Vict,  c.  32,  s.  2. 

Vol.  XVI.  s  s  m.  w. 
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1847.  by  the  defendant,  to  attend  the  inheritance.  In  1845,  it 
was  discovered  that  Thomas  Cadwalader  had,  before  hb 
death,  duly  executed  a  will,  whereby  he  devised  the  farm 
in  question  to  his  second  son,  William  Thomas,  one  of  the 
lessors  of  the  plaintiff,  in  fee. 

Shortly  before  the  trial,  the  plaintiff,  having  obtuned  i 
judge's  order  for  that  purpose,  added  a  demise  in  the  name 
of  the  defendant's  trustee,  to  whom  the  term  was  asdgned 
in  1835  (who  was  since  dead),  and  another  in  the  name  of 
his  executrix. 

The  defendant  relied  on  the  fine  as  a  bar  to  the  claim 
of  the  lessor  of  the  plaintiff,  and,  in  order  to  prove  it,  put 
in  evidence  the  chirograph,  which  was  in  the  foDowiog 
terms: — 

*^  Merioneth,  to  wit. — This  is  a  final  concord,  made  m 
the  court  of  our  sovereign  lord  the  King,  of  his  great 
session  of  the  said  county,  held  at  Dolgelly,  in  the  aud 
county,  before  Jonathan  Raine,  Esq.,  justice  of  his  Ma- 
jesty's great  sessions  for  the  said  county,  and  other  faithful 
peo])Ie  of  the  said  lord  the  King,  then  and  there  present,  on 
Thursday,  to  wit,  the  12th  day  of  August,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
now  king  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, and  so  forth,  between  William  Williams,  gentlenuo, 
plaintiff,  and  Cadwalader  Thomas,  gentleman,  and  'Uss- 
garet  his  wife,  deforciants,  of  four  messuages,  four  dwell- 
ing houses,  &c.,  with  the  appurtenances,  in  the  pariah  of 
Llanycil,  in  the  said  county;  whereupon  a  writ  of  covenant 
hath  been  sued  thereupon  between  them  in  the  same  court, 
that  is  to  say,  that  the  aforesaid  Cadwalader  and  Ma^ 
garet  have  acknowledged  the  tenements  aforesaid,  with  the 
appurtenances,  to  be  the  right  of  the  said  WiUiam  WillisinS) 
as  those  which  the  said  William  hath  of  the  gift  of  tb^ 
said  Cadwalader  and  Margaret,  and  those  they  have  re- 
mised and  quit  claimed  from  them  the  said  Cadwalader  and 
Margaret  and  their  heirs^  to  the  aforesaid  William  aud  U* 


Prick. 
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heSxB  for  ever;  and  moreover  the  Baid  Cadwalader  and  Mar-        1847. 
garet  have  granted,  for  themselves  and  tlie  heirs  of  the      ^^doT^ 
aaid  Cadwalader,  that  they  will  warrant  to  the  said  Wil-  ^       ^• 

••  J     ■  •       1      •  1  CXDWALADKm 

luun  and  his  heirs  the  tenements,  &c,  aforesaid,  against  _  t^. 
them  the  said  Cadwalader  and  Margaret,  and  the  heirs  of 
the  said  Cadwalader,  for  ever;  and  for  this  acknowledg- 
ment^  remission,  quit-claim,  warrant,  fine,  and  concord,  the 
aaid  W.  Williams  hath  given  to  the  aforesidd  Cadwalader 
Thomas  and  Margaret  his  wife  180  marks  of  silver. 

**  WvNN  Bblasyse.'* 

One  proclamation  only  was  indorsed,  as  follows : — 

"  Merioneth,  to  wit — The  first  proclamation  was  made 
on  Tuesday,  in  this  same  great  session,  and  so  forth. 

"  Wynn  Belasyse.** 

In  order  to  prove  the  proclamations,  the  defendant  then 
put  in  evidence  the  Merionethshire  plea-roU  of  fines,  headed 
•8  follows : — 

"  Merioneth,  to  wit,  2nd  session,  1830. — Pleas  at  his 
Majesty^s  great  session  of  the  said  county,  held  at  Dolgelly, 
in  the  sud  county,  before  Jonathan  Raine,  Esq.,  justice  of 
his  Majesty's  great  session  for  the  said  county,  on  Thurs- 
day, to  wit,  the  12th  day  of  August,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  of  the 
ttnited  kingdom  of  Great  Britain  and  Ireland  King,  De- 
fender of  the  Faith. 

**  Wynn  Belasyse.'* 

Hiis  roll  contained  the  following  entry : — 

"  Merioneth,  to  wit — ^William  Williams,  gentleman, 
ipveth  to  our  sovereign  lord  the  King  6s,  Sd.y  for  license  to 
agree  with  Cadwalader  Thomas,  gentleman,  and  Margaret 
Us  wife^  in  a  plea  of  covenant,  of  four  messuages,  four 
dwelling-houses,  four  cottages,  four  bams,  four  stables, 
finr  cow-bouses,  four  outbuildings,  four  gardens,  four  or* 

882 
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1847.  chards,  two  hundred  acres  of  land,  two  hundred  acr»  of 
arable  land,  two  hundred  acres  of  meadow  land^  two  hun- 
dred acres  of  pasture  land,  two  hundred  acres  of  wood  and 
underwood,  ten  acres  of  land  covered  with  water,  one  hun- 
dred acres  of  furze  and  heath,  and  common  of  pasture  for 
all  and  all  manner  of  cattle,  and  conmion  of  turbarj,  with 
the  appurtenances,  in  the  parish  of  Llanycil,  in  the  aid 
county;  and  he  hath  a  chirograph,  and  so  forth.'' 

On  behalf  of  the  plaintiff  it  was  objected,  first,  that  tbe 
conusor,  Cadwalader  Thomas,  had  not  a  sufficient  estate  in 
the  premises  to  enable  him  to  levy  a  fine ;  secondly,  that 
the  fine  was  not  well  proved ;  and  thkdly,  that  the  pbun- 
tiff  was,  at  all  events,  entitled  to  recover  on  the  demise  hud 
in  the  name  of  the  personal  representative  of  the  trustee  at 
the  outstanding  term.  The  Lord  Chief  Justice  was  of  opin- 
ion, that  the  defects  in  the  proceedings  relative  to  the  fine 
were  cured  by  the  stat.  5  Vict.  c.  32,  s.  2 ;  that  the  entij 
of  Cadwalader  Thomas  in  the  character  of  heir-at-law  was 
sufficient  to  enable  him  to  levy  a  valid  fine  of  the  prenuBes; 
and  that  the  outstanding  term,  being  a  satisfied  term 
before  3l8t  December,  1845,  determined  on  that  day  bj 
the  operation  of  the  stat  8  &  9  Vict.  c.  112,  s.  1;  and 
he  directed  the  jury  to  find  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

In  Michaelmas  term,  the  Attorney-General  accordingly 
moved  for  and  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff,  on  all  the  grounds  of  objection  taken  at  the  tiiaL 
In  the  present  sittings  (Feb.  10  and  11), 

Martin,  Townsend,  and  fV.  Yardley  shewed  esLVtse, — First, 
the  proof  of  the  fine  was  sufficient.  The  fine  itself  was  weD 
proved  by  the  chirograph ;   and  it  was  sufficiently  proved 
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to  have  been  levied  with  proclamations,  by  the  production  1847. 
of  the  plea-rolL  This  is  a  case  expressly  provided  for  by 
the  Stat.  5  Vict,  c  32,  "  for  better  recording  fines  and 
recoveries  in  Wales  and  Cheshire ;"  the  second  section  of 
which  enacts,  ''that  where  it  shall  be  needful  to  prove  that 
any  fine,  which  appears  to  have  been  duly  acknowledged, 
was  levied  with  proclamations  in  any  of  the  said  courts,  it 
shall  be  taken  to  have  been  so  levied,  and  shall  have  all  the 
fi>roe  of  a  fine  levied  with  proclamations,  although  no  chiro- 
graph or  foot  of  such  fine  be  found  indorsed  with  the  pro- 
damationsi,  nor  any  entry  of  them  or  any  of  them  appear 
on  the  record,  if  such  fine  were  duly  inroUed  or  entered  on 
die  jdea-roll  of  the  session  in  which  it  was  levied,  docketed 
in  the  docket-oroU  or  docket-book  of  such  session,  so  as  to 
set  forth  the  names  of  the  parties,  and  the  places  in  which 
the  lands  are  situated  of  which  such  fine  was  levied. '^  This 
statute  in  terms  relieved  the  defendant  from  the  necessity 
of  giving  any  further  proof  of  the  proclamations  than  was 
famished  by  the  plea-roll  of  that  session,  which  sufficiently 
spedfies  the  names  of  the  parties,  and  the  place  where  the 
lands  were  situate. 

Secondly,  Cadwalader  Thomas,  the  eldest  son  of  the  tes- 
tator, had  such  an  estate  as  enabled  him  to  levy  a  valid  fine. 
He  entered,  on  the  death  of  his  father,  as  heir-at-law,  and 
ao  as  owner  of  the  fee,  and  was  in  a  position,  by  reason 
of  that  wrongful  entry,  to  levy  a  fine:  Shep.  Touch.  29; 
DavieM,  dem.,  LaumdeSy  ten.  {a) ;  Hulm  v.  Haylock  (b).  In 
IXfe  d.  BurreU  v.  Perkins  (c),  which  may  be  referred  to  for 
the  plaintifl^  the  case  was  merely  that  of  a  tenant  wrong- 
folly  hpldiT^  over  after  the  expiration  of  his  term,  who 
uras  therefore  merely  tenant  by  sufferance,  and  had  no  suffi- 
cient estate  of  freehold  to  enable  him  to  levy  a  fine. 

Thirdly,  the  outstanding  mortgage  term,  which,  on  the 

(a)  6  Man.  &  G.  471.    (b)  Cru.  Car.  200.    (c)  3  M.  &  Selw.  271. 
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,  ^^^'  ^  purchase  of  the  estate  by  the  defendant  in  1835,  was 
Dob  assigned  to  a  trustee  to  attend  the  inheritance,  bong  » 
Caowaladbk  satisfied  term  of  years,  which  by  express  dedaralion  wa8» 
PucB.  ^^  ^^^  ^^^^  December,  1845,  attendant  on  the  inheritance 
and  reyersion  of  this  land,  absolutely  ceased  and  detenmned 
on  that  day,  by  force  of  the  stat.  8  &  9  Vict,  c  112,  and 
therefore  could  not  be  used  against  the  defendant  in  this 
action.  That  statute,  which  is  intituled  "  An  Act  to  ren- 
der the  Assignment  of  satisfied  Terms  unnecessary,"  after 
reciting  that  ^^  the  assignment  of  satisfied  terms  has  been 
found  to  be  attended  with  great  difficulty,  delay,  and  ex- 
pense, and  to  operate  in  many  cases  to  the  prejudice  of  die 
persons  justly  entitled  to  the  lands  to  which  they  relate,'' 
enacts,  in  the  first  section,  **  that  every  satisfied  term  of 
years  which  either  by  express  declaration  or  by  constmo- 
tion  of  law  shall,  upon  the  31st  day  of  December,  1845, 
be  attendant  upon  the  inheritance  or  reversion  of  anj 
lands,  shall  on  that  day  absolutely  cease  and  detemune,  ts 
to  the  land  upon  the  inheritance  or  reversion  whereof  Budi 
term  shall  be  attendant  as  aforesaid,  except  that  every  nidi 
term  of  yeara  which  shall  be  so  attendant  as  afbresidd,  by 
express  declaration,  although  hereby  made  to  cease  and  de- 
termine, shall  afibrd  to  every  person  the  same  protectioa 
against  every  incumbrance,  charge,  estate,  right,  actioDf 
suit,  claim,  and  demand,  as  it  would  have  aflPorded  to  him  if 
it  had  continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with  after  the  said  31st  day  of  December,  1845,  and 
shall  for  the  purpose  of  such  protection  be  conndered  io 
every  court  of  law  and  of  equity  to  be  a  sub^sting  tenn. 
\_Parkey  B. — One  of  the  evils  intended  to  be  remedied  wi^ 
the  necessity  of  a  double  investigation  of  the  title  of  the 
cstiite,  and  also  of  the  term.]  Here  the  plaintifi^  has  put 
upon  the  record  a  demise  in  the  name  of  the  defendant's 
own  trustee,  and  says,  that  inasmuch  as  the  legal  interest 
is  in  hiin  for  the  residue  of  the  term,  the  plaintiff  is  cntitlw 
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recover  upon  that  demise.  But  surely  the  term,  if  it  1847. 
ists  at  ail,  can  only  exist  so  far  as  it  is  available  to  pro- 
^  the  interests  of  the  party  for  whose  benefit  it  was 
agned  to  attend  the  inheritance,  and  cannot  be  set  up 
Etinst  him  by  any  person  chuming  adverse  title  to  the 
leritance.  [^Aldersan,  B. — You  say  it  may  be  used  as  a 
ield,  but  not  as  a  sword.]  Yes ;  it  has  ceased  to  exist, 
leas  the  defendant,  for  whose  benefit  it  was  kept  alive, 
luires  its  protection.  This  is  the  view  which  appears  to 
taken  of  the  act  by  Sir  Edward  Sugden  (a).  The  de- 
idant  here  has  a  good  title  without  the  aid  of  the  term ; 
therefore  does  not  require  its  protection,  and  it  has  con- 
luently  determined  altogether. 

fFebby  and  E.  Beavan,  contri. — First,  there  was  no  suf^ 
lent  evidence  of  the  fine.  It  is  clear  there  was  no  suffi- 
at  proof  of  the  proclamations,  unless  the  defendant  can 
1  in  aid  the  provisions  of  the  5  Vict.  c.  32.  But  that 
tute  applies  only  where  the  fine  '^  appears  to  have  been 
ly  aeknawkdffed,^^  which  is  not  the  case  here.  A  fine 
iS8t8  of  five  parts :  the  original  writ  of  covenant ;  the 
dntia  concordandi,  or  licence  to  agree ;  the  concord  itself 
hich  is  the  essence  of  the  fine) ;  the  note  of  the  fine ; 
1  ibe  foot  or  chirograph,  which  recites  all  the  proceed- 
p.  2  Bla.  Com.  350,  and  App.  No.  iv. ;  2  Cruise,  Dig. 
•  zxxv.  c.  2,  p.  71.  Then  the  stat.  4  Hen.  7,  c.  24^ 
poses  also  the  necessity  of  proclamations.  Blackstone 
Koibea  the  *^  concord  or  agreement  itself^  as  being  **  an 
bwwk^fment  from  the  deforciants  that  the  lands  in  ques- 
n  are  the  right  of  the  complainant ;"  which  acknow- 
^rment  or  recognition  of  right  must  be  made  openly 
courts  or  before  commissioners  authorised  for  that  pur- 
se. And  the  stat.  5  Vict.  c.  32,  s.  1,  requires  all  writs, 
neoird^  and  proceedings  to  be  lodged  at  the  proper  offices^ 

(a)  Vend.  &  T.,  6th  ed.,  Vol.  2, 061. 
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1847-  Now  here  neither  the  original  writ  of  covenant,  nor  the 
concord  or  acknowledgment,  was  produced,  but  onlytibe 
licentia  concordandi,  given  on  payment  of  the  king's  silver. 
That  is  a  proceeding  antecedent  to  the  concord  or  acknow- 
ledgment itself^  and  therefore  cannot  prove  the  fine  to 
have  been  ^^  duly  acknowledged,''  in  the  terms  of  the  5  Vict 
c.  32,  s.  2.  And  when  the  statute  proceeds  to  saj  that  it 
shall  have  all  the  force  of  a  fine  levied  with  proclamatioDS, 
though  no  chirograph  be  found  indorsed  with  the  procla- 
mations, nor  any  entry  of  them  appear  on  record,  ^^if  soeh 
fine  were  duly  enrolled  or  entered  on  the  plea-roU  of  the 
sessions  in  which  it  was  levied,"  &c.,  the  words  ^*  such  fine,' 
being  read  with  the  preceding  part  of  the  clause,  must  be 
taken  to  mean  a  fine  *^  which  appears  to  have  been  duly 
acknowledged."  Further,  the  plea-roU  is  also  insufficient, 
because  it  does  not  appear  thereby  that  it  is  the  plefr-ioll 
of  the  same  sessions  at  which  the  fine  was  levied  or  acknow- 
ledged, which  is  expressly  required  by  the  statute. 

Secondly,  Cadwalader  Thomas  had  not  such  a  possession 
of  the  estate  as  owner,  as  to  make  him  a  good  conus(Nr  of 
this  fine.  It  appeared  that  he  had  lived  on  the  farm  for 
many  years  as  his  father's  tenant ;  and  for  aught  that  was 
shewn,  he  might  have  been  tenant  when  he  levied  the  fine, 
for  his  tenancy  might  have  continued  after  his  father's 
death.  If  so,  there  was  no  such  wrongful  entry  as  to  make 
liim  a  disseisor:  Doe  d.  Burrell  v.  Perkins.  [ZWwiWii— 
It  was  admitted  that  on  his  father's  death  he  «nlerMf  as  hdr.] 
Sup{)08ing,  then,  that  his  tenancy  ceased  on  his  fiither^s 
death,  a  mere  wrongful  continuance  in  possession,  although 
claiming  as  heir,  would  not  enable  him  to  levy  a  fine: 
Doe  d.  Davis  v.  Davis  (a);  Doe  v.  Perkins.  [Parkiy  B. 
— The  authority  of  Doe  v.  Perkins  is  much  shaken  by  the 
opinions  of  conveyancers,  and  the  observations  made  on 
it  in  Daviesy  dem.,  Lowndes^  ten.]     It  has  been  repeatedly 

(o)  12  Price,  766. 


^ 
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recognized  and  confirmed:  Doe  d.  Souter  v.  Hull  {a) ;  Doe 

d.  Parker  v.  Gregory  (i) ;    Doe  d.  Leeming  v.  Skirrow  (c). 

WilKams  v.  Thomas  (d)  is  an  authority  to  the  same  effect.  -,       *'• 

^  -^  "^  ^  Cadwalader 

All  these  cases,  and  others,  are  fully  discussed  in  the  note  «• 

to  Clerke  v.  Pyvoell,  in  the  last  edition  of  Williams's 
Saunders  («),  and  the  conclusion  from  them  all  is,  that  for 
this  purpose  there  must  be  a  wrongful  entry^  and  that  a 
wrongful  continuance  in  possession  is  not  sufficient.  Culley  v. 
Doe  d*  Taylerson  {/)  states  the  same  doctrine.  \Parkey  B. 
— There  must  be  an  estate  of  freehold,  by  right  or  by  wrong. 
But  these  parties  did  not  go  down  to  trial  to  dispute  the 
estate  of  Cadwalader  Thomas.  Looking  at  the  notes  of  the 
learned  judge,  we  think  the  fact  of  the  wrongful  entry  was 
admitted.  The  admission  is  not  of  a  continuing  possession, 
but  of  an  entry  as  heir.  We  must  take  it  that  the  conusor 
had  a  sufficient  estate.] 

Liastly,  as  to  the  outstanding  term.  If  it  is  merged  in 
the  inheritance  by  the  operation  of  the  8  &  9  "Vict,  c  112, 
H  can  affi^rd  the  defendant  no  protection  at  law ;  if  it  is  not, 
the  plaintiflT  is  entitled  at  law  to  recover  on  the  demise  in 
the  name  of  the  termor.  If  it  still  subsists  at  all,  as  it  was 
assigned  by  express  declaration  to  attend  the  inheritance, 
the  statute  must  be  construed  to  mean  that  it  is  to  sub- 
sist to  protect  the  party  entitled  to  the  inheritance,  in 
whomsoever  the  right  may  be  shewn  to  be.  [Parke,  B. — 
No ;  it  must  surely  mean  that  it  is  to  subsibt  to  protect  the 
estate  of  the  defendant,  who  was  a  purchaser  for  value 
without  notice,  and  for  whose  benefit  it  was  assigned.]  No 
doab^  if  the  defendant  could  have  set  up  the  term,  and 
there  had  been  no  demise  in  the  termor's  name,  he  might 
bave  had  a  good  defence  by  means  of  the  term.  [The 
learned  counsel  here  read  some  comments  on  this  statute. 


(a)  2  D.  &  R.  38.  (d)  12  East,  141. 

lb)  2  Ad.  &  £.  U.  (0)  1  Saund.  319  c. 

(c)  7  Ad.  &  E.  167.  (/)  11  Ad.  &  E.  1008. 
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from  a  pamphlet  by  Joshua  Williams,  Eaq.«  entitled 
^^  Remarks  on  the  Acts  of  the  Session  8  &  9  Vict"  &c.] 
In  the  Lands  Clauses  Consolidation  Act»  8  &  9  Vict  c.  18, 
there  is  a  somewhat  similar  provision,  but  there  the  dame 
is  more  accurately  worded,  and  the  term  is  expreaAj  made 
to  Bubsbt  as  a  protection  in  equity  only.  Here,  by  the  a- 
press  terms  of  the  proviso,  it  is  to  afford  to  every  perm 
the  same  protection  agiunst  (inter  alia)  **  any  action,''  that 
it  would  have  afforded  him  if  it  had  continued  to  subost^ 
but  had  not  been  assigned  or  dealt  with  after  Slst  Deoon- 
ber,  1845,  and  is,  for  the  purpose  of  such  protection,  to  be 
considered  in  every  court  of  law  and  of  equity  to  be  a  sob- 
sisting  term. 

Parke,  B. — Wiik  respect  to  the  first  point,  as  to  the 
evidence  of  the  fine,  we  think  there  was  sufiicient  proof  of 
a  valid  fine.  The  chirograph  was  the  legal  and  indeed  the 
best  evidence  of  the  fine,  although  it  did  not  also  prove  it 
to  have  been  levied  with  proclamations,  which  ordinarily 
ought  to  be  proved  by  an  examined  copy  of  th«  roll.  But 
as  the  officers  of  the  Welsh  Courts  were  in  the  habit  of 
keeping  the  rolls  very  imperfectly,  the  stat.  5  Vict.  c.  32  wis 
passed  to  dispense  with  the  necessity  of  strict  proof  of  the 
proclamations,  if  the  plea  roll  contain  sufficient  to  identify 
the  parties,  and  the  premises  mentioned  in  it,  with  those  de- 
scribed in  the  chirograph.  Here  the  chirograph  proved  that 
the  fine  was  duly  acknowledged,  and  shewed  at  what  great 
session  it  was  levied.  Then  the  entry  on  the  plea  nA 
which  was  of  that  same  great  session,  sufficiently  seta  forth 
the  parties  and  premises  to  identify  the  chirograph  as 
referring  to  the  same  subject  matter.  We  have  already 
disposed  of  the  point  respecting  the  sufficiency  of  the 
conusor's  estate.  With  respect  to  the  only  remaining  poin^ 
relating  to  the  operation  of  the  Satisfied  Terms  Act,  as 
there  16  another  case  standing  for  argument  (a),  in  which 

(a)  Doe  d.  Hall  v.  Moulsdale,  ai^gued  the  same  day ;  post. 
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a  similar  point  arisets  we  will  hear  that  before  we  finally        1847. 
decide.  Do, 

d. 
Cadwaladib 

Aldbbson,  B.,  Bolfe»  B.,  and  Platt,  B.,  concurred.  v. 


Pbicb. 


Cur.  adv.  vult. 

The  judgment,  as  to  the  last  point,  was  now  delivered  by 

Fabkk,  B. — At  the  time  this  case  was  argued,  we  gave 
oar  opinion  on  two  of  the  points  made,  and  took  time  to 
eooaider  the  third.    The  defendant  was  purchaser  of  this 
property  for  valuable  consideration,  and  took  an  assignment 
of  an  old  satisfied  mortgage  term,  from  the  trustee  of  a  per- 
■on  who  had  taken  a  conveyance  from  an  heir-at-law,  who 
entered  on  the  death  of  his  ancestor,  and  levied  a  fine.  We 
held  that  the  fine  was  good,  under  the  recent  statute,  5  Vict 
e.  32,  8.  2,  which  was  passed  to  remedy  the  negligence  of 
the  officers  of  the  late  Welsh  Courts ;  and  the  heir-at-law 
having  sufficient  title  to  enable  him  to  levy  a  fine,  the  pre- 
•ant  defendant  is  in  by  good  title,  and  does  not  require  the 
•atiafied  term  to  protect  him  in  his  possession.     The  ques- 
tion which  remains  to  be  decided  is,  what  has  become  of  the 
Mtiafied  term  under  the  8  &  9  Vict  c  112,  which  provides, 
that  **  every  satisfied  term  of  years  which  either  by  express 
dedaration  or  by  construction  of  law  shall,  upon  the  31st 
day  of  December,  1845,  be  attendant  upon  the  inheritance 
or  leversion  of  any  lands,  shall  on  that  day  absolutely  cease 
iod  determine,  as  to  the  lands  upon  the  inheritance  or  re- 
venn<»i  whereof  such  term  shall  be  attendant  as  aforesud  > 
ezcqpt  that  every  such  term  of  years  which  shall  be  so  at- 
tendant as  aforesaid  by  express  declaration,  although  hereby 
made  to  cease  and  determine,  shall  afibrd  to  every  person 
the  same  protection  against  every  incumbrancT^ia^, 
estate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  afifonlcd  him  if  it  had  continued  to  exist,  but  had  not 
been  assigned  or  dealt  with  ailcr  the  31st  day  of  De- 
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1S47.         ccmber^  1845,  and  ehall,  for  the  purpose  of  such  protec- 
tion, be  considered  in  every  court  of  hiw  or  equity  to  be 
a  subsisting  term."  As  the  plaintiff  has  in  his  declaration 
a  demise  by  a  trustee  of  the  term,  added  to  that  of  tbe 
real  claimant  of  the  property,  we  must  decide  whether 
that  satisfied  term  did  or  did  not  continue  after  the  3  let 
of  December,  1845 ;  and  in  order  to  do  this,  we  must  also 
determine  whether  the  party  claiming  the  protection  of 
the  term  was  really  entitled  to  that  protectioH  against  an 
incumbrance ;  and  as  that  is  a  question  of  equity,  we  have 
thrown  us  the  duty  of  a  court  of  equity  without  adequate 
machinery.    Such,  however,  is  the  operation  of  the  act^  and 
we  must  therefore  decide  whether  the  defendant,  who  was 
in  possession,  wanted  the  protection  of  this  term.    Now  as 
we  have  already  held  that  he  did  not,  seeing  that  he  had  the 
legal  estate  wholly  independent  of  the  term,  his  case  does 
not  Mi  within  the  latter  part  of  the  first  section  of  the  sta- 
tute ;  but  it  falls  within  the  former  part  of  it ;  the  effect  of 
which  is,  that  the  term  actually  ceased  and  determined  by 
the  operation  of  the  act  on  the  31st  of  December,  1845,  and 
consequently  the  plaintiff  cannot  recover  on  the  demise  <^ 
the  trustee  of  the  term.     I£  it  had  turned  out  that  the  de- 
fendant wanted  the  protection  of  the  term,  on  the  ground 
that  he  was  a  purchaser  for  valuable  consideration,  it  would 
be  necessary  for  us  to  determine  what  course  he  ought  to 
take ;  probably  it  would  be  necessary  for  him  to  apply  to  a 
court  of  equity,  or  to  apply  to  this  Court  to  strike  out  of 
the  declaration  the  demise  in  the  name  of  the  trustee ;  but 
as  he  does  not  want  the  protection  of  the  term,  it  has  ab- 
solutely ceased  and  determined  on  the  31st  of  December, 
1845.     The  defendant  is  therefore  entitled  to  a  verdict  on 
all  the  demises,  and  this  rule  must  be  discharged. 

Bule  dischaiged. 


"I 
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1847. 

PiLKINGTON  V.  CoOKE.  Feb.  15. 

U  ASE  against  the  sheriff  of  Yorkshire,  for  extortion.    The  The  stat.  29 

ledaration  stated,  in  the  usual  form,  that  the  plaintiff  re-  (agaiiwt  cxtor- 

)oyered  judgment  against  one  Beaumont  for  £600  debt,  and  ^^^^'l^'not'fe^ 

\L  10s.  damages ;  that  he  issued  a  fieri  facias,  directed  to  pealed  by  the 

1  Vict,  c*  55  • 

sheriff  of  Yorkshire,  indorsed  to  levy  3042.  10^.,  and  but  the  only  ' 


Bterest  on  303 1  10*,,  at  4  per  cent,  per  annum,  from  the  Jl^^^^te^ia  to 
Sih  day  of  February,  1842,  till  payment,  besides  sheriff's  ^cmpt  from 
wiindage,  officers'  fees,  costs  of  levying,  and  all  other  inci-  the  statute  of 
lental  expenses ;  and  that  the  writ  was  delivered  to  the  de-  cases  in  which 
rendant  as  sheriff  of  Yorkshh-e;  by  virtue  of  which  said  tJ^e^nolSLSj" 
irrit  the  defendant,  so  being  such  sheriff,  seized  and  took  in  ^^^  ^^  ^^^^ 

,  ,  be  allowed  by 

izecution  divers  goods  and  chattels  of  the  said  Beaumont,  order  of  the 
ind  then  levied  a  certain  small  amount  thereupon  and  there-  for^^  a  dedal 
Mit,  to  wit,  the  amount  of  28Z.  lOs.    Yet  the  defendant,  so  "^»*^?  <^°  *]*« 

^ '  ^  ^  ^  '         case  for  extor- 

being  such  sherifi^  not  regarding  his  duty  as  such  sheriff,  nor  tion,  on  the 

......  ,  J  J  .,,  -  ,.      statute  of  Eliza- 

the  statute  m  such  case  made  and  provided,  and  passed  in  beth,  it  is  not 
die  reign  of  her  Majesty  Queen  Elizabeth,  afterwards,  to  "^7the 
wit»  on  &C.,  by  reason  and  colour  of  his  office  of  sheriff  of  deiendant's 

•  .J  /i-iT-t  f*  11  having  had  au- 

tbe  said  county  of  York,  wrongfully,  illegally,  and  oppres-  thority  under 
flively  had,  received,  and  took  of  and  from  the  now  plaintiff,  victoria^toukc 
fiwp  the  serving  and  executing  the  said  execution,  a  large  sum  *^n^^°^but 
of  money,  to  wit,  £16,  the  same  sum  being  a  larger,  more,  that  is  matter 
■nd  other  consideration  and  recompence  than  in  the  same  which  should 
Btatate  was  and  is  limited  and  appointed  in  that  behalf,  of  ?J^f  byway  of 
and  fi>r  the  said  sum  so  levied  as  aforesaid :  that  is  to  say,  a     ^f  ^^'^ 

•^         would  not  take 
judicial  notice 
fhtt  an  order  of  the  judges,  allowing  a  scale  of  fees  under  the  stat.  1  Vict  c.  55,  was  made 
Mm  the  time  of  the  aUeged  extortion  stated  in  the  declaration. 

The  declaration  stated  that  the  defendant  levied,  out  of  goods  of  the  plaintiff's  debtor,  a 
ewtaiii  mm,  to  wit,  28/.  lOt. ;  and  that  he  wrongfully  took  from  the  plaintiff,  for  serving  and 
tteeating  the  execution,  a  large  sum,  to  wit,  ;^16,  the  same  being  a  larger  sum  &c.  than  by  the 
KltBte  limited,  ofandfor  the  sum  so  levied,  that  is  to  say,  a  large  sum,  to  wit,  the  sum  of  ;^15, 
^ore  then  in  the  said  act  limited  in  that  behalf.  Semble,  that  this  allegation  of  the  extortion  was 
led  in  point  of  form ;  for  that  the  poundage  allowed  upon  this  levy  by  the  statute  being 
ii.  Se.y  the  ftatement  that  the  defendant  took  ;^16,  and  tl^t  that  sum  was  excessive  by  Jtllb, 
ree  repognant ;  and  if  the  words,  "  to  wit,  the  sum  of  j^l5,"  were  rejected  as  surplusage,  there 
ree  no  snllcieBt  allegation  of  the  damage. 
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1847.         large  sum,  to  wit,  the  sum  of  £15,  more  than  in  the  said  act 

PiLxiNOTON    ^^  limited  and  appointed  in  that  behalf.    Whereby  the  plain- 

^'  tiff  is  damaged  and  aggrieved  to  the  amount  of  the  said  sum 

of  £15,  contrary  to  the  form  of  the  sud  statute  in  such  case 

made  and  provided. 

Special  demurrer,  assigning  for  causes,  amongst  others 
that  the  breach  is  too  general,  in  this,  to  wit,  that  it  does  not 
appear  how  much  the  defendant  took  for  poundage,  and  bow 
much  for  possession  money,  and  how  much  for  inddental  ex- 
penses ;  that  the  said  breach  leaves  it  uncertain  whatcona- 
deration  and  recompence  ought  to  have  been  allowed  to  be 
taken  by  the  defendant ;  that  the  defendant  cannot  take 
issue  upon  the  first  breach,  without  referring  to  a  jury  die 
determination  of  the  question  of  law,  whether  the  defendant 
had  taken  more  than  by  law  is  allowed ;  nor  does  it  appear 
how  the  sum  of  £1,  admitted  by  the  declaration  to  be  paj^ 
able  to  the  defendant,  is  composed,  or  for  what,  besidei 
poundage,  the  same  is  so  payable ;  that  the  breach  is  i^ 
pugnant,  in  this,  that  although  it  appears  by  the  dechratioii 
that  the  defendant  was,  by  the  provisions  of  the  statute 
passed  in  the  reign  of  her  late  Majesty  Queen  Elizabetb, 
entitled  to  the  sum  of  1/.  8^.,  the  breach  states  or  sets  fortb) 
by  necessary  implication,  that  the  defendant  was  only  en- 
titled to  receive  £1 ;  that  it  is  not  stated,  nor  does  it  appear 
with  sufficient  certainty,  in  or  by  the  breach,  or  any  part  of 
the  declaration,  that  the  excess  of  money  taken  over  and 
above  the  money  allowed  by  the  said  statute  passed  in  the 
reign  of  her  late  Majesty  Queen  Elizabeth,  was  taken  as 
and  by  way  of  poundage  only,  or  as  and  for  such  recompence 
and  consideration  only  as  is  in  and  by  the  said  last-men- 
tioned statute  allowed,  and  not  in  respect  of  other  fees  by 
him  payable  to  the  sheriff;  that  it  is  not  stated  that  the  said 
first  breach  was  committed,  or  the  writ  in  the  declaration 
issued,  before  the  passing  of  an  act  of  Parliament  made  and 
passed  in  the  first  year  of  the  reign  of  Her  present  Maje»t/, 
for  better  regulating  the  fees  payable  to  sherifis  upon  i^ 
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execution  of  civil  process ;  that  it  appears  that  the  said  writ        1847. 
was  issued,  and  the  said  money  taken,  after  the  passing  of   p^K,i,oTOK 
the  said  last-mentioned  act  of  Parliament;  that  it  is  uncer-  «• 

tain  whether  by  the  said  breach  it  is  intended  to  complain  of 
extortion  at  common  law,  or  of  an  offence  in  violation  of 
the  said  statute  passed  in  the  reign  of  her  Majesty  Queen 
Elizabeth. — Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  Trinity  Term, 
1846  (July  4),  by 

Itewy  in  support  of  the  demurrer. — This  declaration  dis« 
doees  no  cause  of  action.  Since  the  passing  of  the  1  Vict. 
c.  5Sy  it  cannot  be  contended  that  a  sheriff  is  not  entitled 
to  take  a  larger  fee  than  is  allowed  by  the  stat.  29  Eliz. 
0.  4 :  Davies  v.  Gnffiths  (a>  The  statute  of  Elizabeth, 
which  is  divisible^  and  consists  of  a  prohibitory  part  and  an 
empowering  part,  enacts,  in  the  prohibitory  part,  that  'Mt 
•hall  not  be  lawful^  &c.,  to  or  for  any  sheriff,  under-sherifl^ 
baiUff  of  franchises  or  liberties,  nor  for  any  of  their  or  either 
of  their  ofBcers,  &c.,  by  reason  or  colour  of  their  or  either 
of  their  office  or  offices,  to  have,  receive,  or  take  of  any 
perscm  or  persons  whatsoever,  directly  or  indirectly,  for  the 
serving  and  executing  of  any  extent  or  execution  upon  the 
body,  lands,  or  goods  of  any  person  or  persons  whatsoever, 
more  or  other  considerations  or  recompence  than  in  this 
present  act  is  and  shall  be  limited  and  appointed,  which 
shall  be  lawful  to  be  had,  received,  and  taken ;  that  is  to  say, 
twelve  pence  of  and  for  every  twenty  shillings,  where  the 
lom  exoeedeth  not  one  hundred  pounds,  and  sixpence  of 
and  for  every  twenty  shillings  being  over  and  above  the 
aud  sum  of  one  hundred  pounds,  that  he  or  they  shall  so 
levy  or  extend  and  deliver  in  execution,  or  take  the  body  in 
exeoution  for,  by  virtue  and  force  of  any  such  extent  or 

(a)  4  M.  &  W.  377. 
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1847.        cixecution  whatsoever,  upon  pain  and  penalty  that  all  and 
^'■'*^^'^^      every  sheriff,  &c.,  which  shall  directly  or  indirectly  do  the 
V.  contrary,  shall  lose  and  forfeit  to  the  party  grieved  \m 

treble   damages."     The  prohibitory  part  of  this  statute 
is  impliedly  repealed  by  the  stat  1  Vict  c.  55,  s.  2,  which 
provides,  that  from  and  after  the  passing  of  that  act,  ^*it 
shall  be  lawful  for  sheriffs  and  their  officers  concerned  in 
the  execution  of  process  directed  to  sherifis,  to  demand, 
take,  and  receive  such  fees,  and  no  more,  as  shall  from  time 
to  time  be  allowed  by  any  officer  of  the  several  courts  of 
law  at  Westminster,  charged  with  the  duty  of  taxing  costs 
in  such  Courts,  under  the  sanction  and  authority  of  such 
Courts  respectively."    The  statute  of  Elizabeth  is  geoenl, 
and  extends  to  all  fees  beyond  the  poundage :   Woodgate  r. 
KnatchbuU  (a).  Buckle  v.  Bewes  (&).     If  those  cases  had 
occurred  since  the  statute  of  Victoria,  the  sums  there  claimed 
would  have  been  allowed ;  it  is  evident,  therefore,  that  the 
statute  of  Elizabeth  is- affected  by  the  statute  of  Victorit. 
It  will  be  said,  however,  that  even  if  that  is  so,  this  matter 
should  have  come  by  way  of  answer  from  the  defendant 
But  the  statute  of  Victoria  does  not  operate  to  create  an  ex- 
ception out  of  the  operation  of  the  statute  of  Elizabeth,  bat, 
by  implication,  repeals  the  prohibitory  part  of  that  statute 
altogether;   and  the  plaintiff  ought,  therefore,  since  Ihe 
passing  of  the  new  act,  to  have  shewn  in  his  dedaration 
that  the  defendant  had  no  right  under  that  act  to  the  sam 
taken.     It  is  a  distinction  established  by  many  authorities, 
that  where  a  subsequent  statute  or  section  merely  creates 
an  exception  out  of  a  previous  enactment,  the  party  most 
plead  such  exception ;  but  where  the  subsequent  statute  or 
clause  wholly  alters  and  abrogates  the  previous  enactment} 
the  party  who  relies  upon  it  must  bring  himself  within  it  in 
its  altered  state,  or  within  the  new  enactment     [On  this 
point  he  referred  to  Mayor  of  Salford  v.  Ackers  (c),  TTi&ault 

(a)2T.R.167.     (&)  2  B.  &  C.  688 ;  5  D.  &  R.  i95.     (<?)  Anie,p.tf' 


V. 

Cooke. 
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T.  Gibsan  (a),  Simpson  v.  Beady  (&),  Clayton  v.  Kynaston  (c),         1847. 

Newys  v.  Larke  (d).    Usher  v.  Walters  {e\  Rex  v.  Trustees    pu.k,nuton 

^  Norihleach  and  Witney  Roads  (/),  Pa^e^  v.  Fofey  (^), 

Shtf^^rove  v.  Smart  (A).]     But  even  if  the  prohibition  in  the 

siatate  of  Elizabeth  is  not  repealed,  but  only  modified,  by 

the  statute  of  Victoria,  the  objection  still  exists,  for  the 

offence  of  the  sheriff,  for  which   he  is  liable  to   treble 

damages,  consists  in  his  disobedience  to  both  the  statutes ; 

it  cannot  be  said  that  the  damages  arise  more  out  of  the 

one  statute  than  the  other ;  and  as  the  qualifications  of  the 

latter  act  must  be  taken  to  be  incorporated  with  the  former, 

they  should  be  avoided  by  the  party  relying  on  the  former 

let 

Next,  as  to  the  special  causes  of  demurrer.  It  is  doubt- 
fbly  on  this  declaration,  whether  the  plaintiff  proceeds  for 
lie  penalty  provided  by  the  statute,  the  treble  damages, 
ir  merely  for  damages  at  common  law  for  the  violation  of 
lie  act.  If  the  former,  the  amount  of  damage  being  then 
naterial,  the  declaration  ought  to  shew  what  fees  the  de- 
endant  was  entitled  to  under  the  statute.  At  all  events, 
he  amount  of  damage  ought  to  be  truly  stated.  Here 
he  amount  stated  in  the  declaration  is  absurd;  there  is 
L  plain  inconsistency  on  the  face  of  it,  in  the  sum  which 
he  plaintiff  allies  to  have  been  taken.  On  the  other  hand, 
r  the  plaintiff  is  not  going  for  the  penalty,  but  merely  for 
lamagee  for  the  violation  of  the  act,  still  the  amount  of  the 
ixftortion  is  material  in  pleading.  The  plaintiff  does  not 
xeat  it  as  a  penal  statute,  and  therefore  the  defendant 
nay  be  put  to  plead  his  justification  specially ;  and  he  may 
iriih  to  justify  as  to  part  of  the  amount  under  one  head, 
lod  as  to  the  rest  under  another.     The  extortion  charged, 

(•)  12  M.  &  W.  88.  &  D.  504. 

[h)  Id.  736.  (/)  6  B.  &  Adol,  978. 

(c)  2  S«lk.  524.  (s)  2  Bing.  N.  C.  679 ;  2  Scott, 

\d)  Plowd.  410.  120. 

.(e)4  ^    B.  553;  3   Gale         (A)  12  M.  &  W.  135. 

OL.  XVI.  T  T  M.  W. 
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1847.        therefore,  must  be  divisible,  and  so  the  amount  is  material; 

p"^"^""     *      and  it  makes  no  difference,  for  this  pmpose^  that  the  smn 

V*  are  stated  under  a  videlicet.     In  Ashby  t.  HaniM{a),  tike 

Court  appeared  to  think  that  the  piecise  amount  taka 


should  be  stated  in  the  declaration,  in  order  that 
might  find  the  fact  of  the  taking,  and  the  Court  decide 
as  to  the  excess.  Here  it  would  be  impoeable  for  the 
Court  to  do  so,  if  the  jury  found  the  taking  as  alleged  in 
this  declaration.  It  may  be  said  that  here  the  Court  ca 
see  that  the  defendant  has  taken  tome  excess,  though  not 
the  whole  excess  charged ;  but  if  so,  the  dedarati<Hi  is  M 
on  special  demurrer,  as  praying  judgment  of  the  wbole: 
Viffers  V.  Aldrich  (i). 

Cowling^  contr^ — This  declaration  is  good  in  snhstanoe 
and  in  form.  The  first  question  is,  whether  the  prohibi- 
tion of  the  statute  of  Elizabeth  is  affected  by  the  statute 
1  Vict  c^  65.  The  statute  of  Elizabeth  gives  the  ri^  to 
poundage^  apparently  as  a  sort  of  reeompence  to  the  dieriA 
for  the  risk  and  expense  in  levying  executions^  which  he 
must  incur  in  all  cases.  It  has  no  reference  to  coDatenl 
expenses,  such  as  auction  duty,  possession  money,  &c  The 
reason  of  the  enactment  is  given  in  the  case  of  WiMoi 
V.  Veasely  (c),  namely,  that  sheriils  were  slow  to  execute 
writs,  because  at  common  law  they  had  no  feesL  Tlie 
words  of  the  statute  themselves  shew  the  same  thii^  wheD 
they  speak  of  *^  more  or  other  recompence  for  the  sorviag 
and  executing  of  any  extent  or  execution/'  &c.  Under  tU 
act,  therefore,  the  sheriff  had  no  right  whatever  to  any  feei 
for  collateral  expenses,  such  as  those  incurred  in  keqiiif 
possession,  in  taking  care  of  the  goods,  or  in  selling  theia 
[Parke,  B. — You  say  it  applies  to  poundage  only,  as  distin- 
gubhed  from  fees.]     Yes.     The  cases  cited,  of  fFootfyaier» 


(a)  2  M.  &  W.  673.  (6)  4  Burr.  2481 

(c)  Noy,  75 ;  Latch,  17. 
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Knaiddndl  and  BuchJe  v.  BeweSy  de&rly  oOnfirm  this  view;.         1847. 

But,  on  the  other  hand,  the  statute  of  Victoria  relates  only    p^^    *     ' 

ixifees.    It  first  recites  and  repeals  certain  acts  spedfically,  ^> 

but  doea  not  refer  at  all  to  the  statute  of  Elizabeth;  add 

Its  object  clearly  was  to  apply  to  what  have  been  before 

termed  eoOaieral  fees ; — ^to  leave  the  fees  allowed  by  the 

Ibmier  acts  as  they  were,  and  then  to  give  such  additional 

ftea  as  should  be  allowed  by  the  ofiBcer  of  the  Court,  under 

liie  sanctiicm  of  the  judges.    It  was  not  intended  to  a£kct 

jmaidage  at  alL     [Parke,  B. — Clearity  not.]     How,  then, 

does  it  affect  the  statute  of  Elizabeth?    IParke,  B.— B^- 

eanae  it  antfaorisea  the  sheriff  to  take  more  than  the  amoimt 

of  the  poundage  given  by  the  statute.]    But  not  '^  for  serv- 

Big  or  executing  the  execution."   The  question  in  this  case 

ii^  whether  the  defendant  has  or  has  not  taken  an  excessive 

Sam,  under  the  statute  of  Elizabeth,  for  serving  and  exe- 

eating  the  fi.  fik     He  does  not  claim  to  take  the  sum  he 

hae  takm  under  the  scale  of  fees  made  in  pursuance  of  the 

1  Yict  cl  65y  but  either  by  his  authority  under  the  statute 

cf  EKiabetii,  or  else  by  sheer  extorticm.    The  second  seo- 

tidn  of  the  statute  of  Victoria  ought  to  be  read  thUs:-T- 

^  Whereas  by  law  certain  recompence  is  given  for  servii^ 

and  executing  the  execution,  we  give  certtun  other  fees  for 

the  addtti^mal  duty  beyond  thaf    This  view  of  the  sta^ 

tote  ia  taken  by  Cakridge^  J.,  in  Curleuns  v. Bird{a).  But^ 

m  tmtii,  tlie  point  contended  for  on  the  i:(\h»r  nde  does  not 

arisft    Hie  statute  of  Victoria  only  says  that  it  i^all  be 

kwfol  ibr  the  sheriff  to  take  such  fees,  and  no  more,  as 

shall  from  time  to  time  be  allowed  by  any  taxing  officer  of 

Ae  courts  of  law,  under  the  sanction  and  authority  of  the 

judges  of  such  courts.     Now  it  is  not  shewn  here  that  any 

leafe  of  fees  has  been  made  under  the  statute  of  Victoria. 

\S  %  hi^er  scale  of  fees  than  that  allowed  by  the  former 

let  has  been  made,  that  should  have  been  pleaded;  for  the 

(a)  1  Dowl.  P.  C,  N.  S.,  762. 
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1847.        Court  cannot  take  judicial  notice  of  it     A  court  of  error 

PiLKiNOTON    ^^^  ^^^y  ^^  *^®  ^5ase  were  carried  there. 

^'  With  respect  to  the  grounds  of  spedal  demurrer,  it  is 

dear  that  an  action  an  the  case,  as  well  as  an  action  of  cU^ 
may  be  founded  on  the  general  prohibition  in  the  28  Eliz.; 
and  in  Buckle  y.  Bewes  (a)  and  Ashby  v.  Harru  (6)  the 
declaration  was  in  the  same  form  as  here.     But  it  is  aid 
the  statement,  at  the  end  of  the  dedaration^  of  the  amoont 
extorted,  is  faulty ;  for  that  if  the  sum  levied  was  oolj 
282.  lO^.,  and  the  sum  taken  is  £16,  the  defendant  cannot 
have  taken  £15  too  much.     In  that  respect  the  dedanUioa 
was  drawn  in  order  to  comply  witii  the  su^estion  thrown 
out  by  the  Court  in  AihJby  y.  Harris^  that  the  amount 
actually  taken  ought  to  be  stated.     But  it  is  laid  under  t 
videlicet,  and  the  siun  is  not  traversable,  and  immaterial 
All  the  facts  are  stated  which  leave  it  a  matter  of  mere 
computation.     Either  it  is  a  mere  inference  of  law,  or  a 
statement  of  fact  fertile  jury.     If  it  be  wrong  as  an  infb^ 
ence  of  law,  the  Court  see  it,  and  may  reject  it;  if  it  beaa 
allegation  of  fact,  the  Court  cannot  take  judicial  cognizance 
that  it  is  wrong  in  fact,  and  so  it  is  not  matter  for  a  q^ecial 
demurrer.     [ParAe,  B. — K  we  reject  the  "to  wit,  £15/ 
your  declaration  does  not  state  the  amount  of  the  damages*] 
The  pkintifP  does  not  seek  to  recover  treble  damages,  bot 
merely  goes  for  the  violation  of  the  statute.     All  the  mar 
terials  whereby  the  Court  may  see  an  excess  taken,  and  Iiow 
much,  are  previously  stated,  and  therefore  the  actual  quantom 
taken  is  unnecessary  to  be  stated.     The  plaintiff  majie- 
cover  nominal  damages. 

Bewy  in  reply. — ^With  respect  to  the  last  point,  if  tk 
statement,  that  tiie  defendant  took  more  than  allowed  bj 
law,  be  an  inference  of  law,  the  Court  will  notice  it,  because 
the  statement  b  inconsistent  and  repugnant 

(a)  3B.5cC.688;5D.&R.4a5.  (b)  2M.&W.673. 
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The  only  difficulty  as  to  the  general  question  appears  to 
be,  whether  the  Court  will  take  judicial  notice  of  the  order    ^^j^^jg^j^jf 
of  the  judges  as  to  the  scale  of  fees  under  the  statute  of  «• 

Victoria.  It  is  submitted  that  they  will,  inasmuch  as  it  is 
an  act  of  the  Court,  done  under  the  authority  of  the  statute : 
1  Chit.  Plead  242,  (7th  ed.),  and  the  cases  there  referred 
ta  [JParkef  B. — ^If  the  effect  of  the  statute  of  Victoria 
IB  to  take  out  of  the  operfition  of  the  statute  of  Elizabeth 
•n  the  fees  sanctioned  by  the  former,  is  not  that  a  matter  of 
defence  which  should  be  pleaded,  according  to  TTiibauU  v. 
GSfsan(a)7]  That  case  is  distinguishable;  it  was  there 
evMent  that  the  2  &  3  Vict.  c.  37  merely  created  an  ex- 
ception out  of  the  12  Ann.  st  2,  c  16 ;  but  here  the  two 
eoactments  are  inconsbtent,  and  cannot  stand  together. 

Fabke,  B. — There  appears  to  be  an  inconsistency  in  the 

mode  in  which  the  damage  is  alleged ;  the  plaintiff  cannot 

have  sustained  the  £15  damage,  if  the  defendant  took  only 

£16 ;  and  if  the  £15  be  omitted,  then  it  will  be  that  the 

plaintiff  has  sustained  damage,  but  without  stating  how 

much.     However,  as  we  should  certainly  give  leave  to 

Bmend  in  this  respect,  we  may  as  well  determine  the  other 

point 

Cur.  adv.  vult. 

Parke,  B. — This  case  was  argued  before  my  brothers 
AJderion,  Rolfey  Piatt,  and  myself,  at  the  sittings  after 
Trinily  Term,  and  a  question  of  importance  having  been 
ndaed^  it  stood  over  for  consideration.  The  declaration 
was  fiamed  upon  the  29  Eliz.  c  4,  and  was  for  the  recovery 
of  treble  damages  against  the  sheriff  of  Yorkshire,  for 
taldng  more  than  was  allowed  by  that  statute  in  executing 
a  fieri  facias.  There  was  a  special  demurrer,  assigning 
fleyeral  causes,  upon  which  the  Court  expressed  its  opinion 

(a)  12  M.  &  W.  88. 
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1847.        during  the  argument*  and  tberdbre  it  is  unneoesaaiy  to 
l»iLKiNOTOK    ^®P®^*  them-     The  substantial  ground  of  objectiim  to  tbe 
V'  right  of  action  was^  that  the  remedy  given  by  the  statute  of 

Elizabeth  is  virtually  repealed  by  the  1  Vict.  c.  55;  or  if  it 
still  exists,  that  it  could  only  be  enforced  for  tbe  receipt 
of  more  than  was  authorised  by  dther  statute,  and  that  tbe 
declaration  should  have  been  framed  on  both  acts,  and 
have  shewn  that  the  receipt  was  a  violation  of  both*  Afier 
much  consideration,  we  think  that  the  objection  ought  not 
to  prevail. 

The  statute  of  Elizabeth  provides,  that  it  shall  not  be 
lawful  for  any  sheriff  or  under-sheriff,  &c.^  or  their  c&OBaa, 
ministers,  several  bailiflb  or  deputies,  by  reason  or  ccdoor  of 
their  office,  to  take  of  any  person,  directly  or  indirectlj, 
for  the  serving  or  executing  of  any  extent  or  executioDf 
more  or  other  recompence  than  by  that  act  is  limited  and 
appointed,  which  is  thereby  made  lawful  to  be  had^ie* 
ceived,  and  taken,  viz.  one  shilling  in  the  pound  up  to 
£100,  and  sixpence  in  the  pound  beyond  that  sum,  i^ 
pun  that  the  officer  offending  shall  pay  treble  damages  to 
the  party  grieved,  and  forfeit  forty  pounds,  half  to  tbe 
Crown  and  half  to  the  informen 

The  Stat.  1  Vict,  c  55,  was  passed  to  increase  and  fix  tbe 
remuneration  to  be  paid  to  the  sheriff  or  his  officers,  acoori- 
ing  to  the  discretion  of  the  judges.  It  first  recites  tbe 
stats.  42  Edw«  3,  c.  9,  and  1  Hen.  5,  c.  4,  containing  pro- 
hibitions to  sheriffs,  under-sheriffs,  clerics,  and  bailifls,  oon- 
tinuing  in  office  beyond  certain  times,  and  repeals  tboee 
prohibitions*  It  then  refers  to  the  23  Hen.  6,  c.  9,  wbicb 
limited  the  fees  to  be  taken  to  20d.  to  the  sheriff  and  U 
to  the  bailiff,  for  an  arrest  or  attachment,  find  4c/.  to  tbe 
sheriff  for  making  a  return,  and  repeals  that  portion  of 
the  statute,  and  then,  by  sect.  2,  provides,  that,  firom  and 
afler  the  passing  of  the  act,  it  should  be  lawful  for  sherifi 
or  their  officers  concerned  in  the  execution  of  process 
directed  to  sheriffs^  to  demand^  take>  and  receive  sucb  k»i 


~\ 


HILARY  VACATION,    10  VICT.  62S 

and  no  more^  as  shall  from  time  to  time  be  allowed  by  any         1847. 
officer  of  tiie  several  courts  of  law  at  Westminster,  charged    p^2][JJJ7ro„ 
with  the  duty  of  taxing  costs  in  such  courts,  under  the  sane-  *• 

tkm  and  authority  of  the  judges  of  such  courts  respectively; 
and  the  third  section  gives  a  summary  jurisdiction  over  such 
officers  as  shall  extort,  take,  or  receive  any  fee,  gratuity,  or 
reward  not  allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eliz.  c  4,  nor  ex- 
pressly repeal  it»  or  any  part  of  it  It  leaves  the  sheriff's 
right  to  poundage  untouched,  as  the  Court  has  already  de- 
dded  in  the  case  of  Davies  v.  Griffith.  But  it  is  said  that 
it  impliedly  repeals  the  statute  of  Elizabeth,  and  the  clause 
inflicting  a  penalty.  If  the  statute  of  Victoria  had  enacted 
that  it  should  be  lawful  in  all  cases  to  take  more  for  the 
future  than  the  statute  of  Elizabeth  allowed,  no  difficulty 
would  have  arisen  in  holding  the  statute  of  Elizabeth  to 
have  been  tiiereby  abrogated  and  rendered  inoperative 
afterwards,  upon  the  well-known  principle,  ^Meges  pos- 
teriores  priores  contrarias  abrogant"  It  would  not  be 
strictly  correct  to  say  that  it  was  repealed,  because  a  repeal 
has  the  effect  of  annulling  the  statute,  as  if  it  had  never 
been  made.  But  the  statute  of  Victoria  provides  only  that 
the  sheriff,  &c,  shall  take  so  much  as  shall  be  allowed  to 
any  officer,  and  with  the  sanction  of  the  judges  of  the 
Court  from  which  the  process  issues,  and  some  difficulty 
arises  as  to  the  meaning  of  the  second  section.  By  the 
words  of  that  section,  it  seems  to  have  been  contemplated 
that  there  should  be  a  taxation  in  each  case,  before  the 
daim  by  the  sheriff  or  other  officer  should  be  lawful,  and 
oonsequendy  that  the  third  section,  giving  a  remedy 
Igainst  officers^  would  apply  only  to  cases  where  fees  were 
demanded  and  received  by  them  iifter  taxation,  which  con- 
struction would  render  that  section  almost  inoperative. 
Such  can  hardly  have  been  the  intention  of  the  framers  of 
that  act ;  but  if  any  doubt  could  be  entertained  in  that  re- 
spect, it  is  quite  certain  that  the  sanction  of  the  judges  of 
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1847.         each  court  could  not  have  been  intended  to  have  been  re- 
PiLKiNOTON    quired  to  each  act  of  allowance  by  the  officer,  and  the 
^'  sanction  meant  by  the  act  must  have  been  by  some  genenl 

order  or  regulation  of  the  judges,  providing  for  a  class  of 
cases ;  and  in  that  sense  it  has  been  understood  by  them. 
The  effect,  therefore,  of  the  statute  of  Victoria  is  to  l^alise 
the  receipt  of  fees  beyond  the  poundage,  only  if  the  judges 
should  make  a  regulation,  and  only  in  those  cases  in  which 
the  judges  should  by  such  regulation  permit  it ;  and  it  wis 
by  no  means  certain  that  any  order  would  be  made,  or,  if 
made,  that  it  would  apply  to  writs  of  execution. 

The  truth  is,  that  the  statute  gives  titie  power  only  to  the 
judges  of  allowing,  and  thereby  rendering  lawful,  an  addi- 
tional payment  for  executing  a  fi.  fa. ;  but  it  does  not 
absolutely  legalise  any.  The  judges  might  never  exerdse 
their  power  in  any  case,  or,  if  they  did,  might  not  choose  to 
make  any  additional  allowance  for  process  of  execufioD. 
It  is  wholly  contingent  whether  the  statute  of  Elizabeth 
would  be  altered  or  abrogated  in  pursuance  of  the  statote 
of  Victoria  or  not ;  it  depended  wholly  upon  the  exercifle 
of  the  powers  given  to  the  judges.  If  the  Court  conH 
take  notice  that  the  judges  had  exercised  that  power,  as 
perhaps  they  ought,  (for  they  are  bound  to  take  notice  of 
the  course  of  proceedings  of  all  the  superior  courts),  still 
wc  could  not  assume  that  such  regulation  had  been  made 
before  the  particular  sum  mentioned  in  the  declaration  was 
received,  and  consequently,  for  anything  that  appears,  (what- 
ever we  suspect  from  the  dates),  the  statute  of  Elizabeth 
was  in  force,  and  unaltered  in  any  respect,  at  the  time  of 
the  alleged  offence,  and  therefore  the  declaration  seems  to 
us  to  be  suflScient.  If  it  had  appeared  by  the  declaration, 
or  by  plea  simply  stating  the  fact,  that  the  receipt  was  since 
the  date  of  the  judges'  regidations,  it  would  raise  a  different 
question. 

There  is  a  further  reason,  for  which  we  come  to  the  same 
conclusion.      If  the  statute  of  Victoria  expressly  enactedj 
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in  positiye  terms,  that  in  all  cases  in  which  the  sheriff  took         ig47. 
no  more  than  the  additional  sums  which  should  be  allowed    ..^^     ^^""^ 

PiLKINOTON 

or  sanctioned  by  the  judges,  they  should  be  exempt  from  ^  v. 
the  penalties  of  the  statute  of  Elizabeth,  there  is  no  doubt 
that  the  declaration  would  have  been  good ;  and  if  the  de-* 
fendant  was  authorised  by  the  regulation  under  the  statute 
of  Victoria,  that  regulation,  and  the  acting  in  pursuance  of 
it,  must  have  come  by  way  of  defence  from  the  defendant, 
and  that  upon  the  principle  laid  down  in  the  note  in  1  Wms. 
Saund.  262,  and  acted  upon  in  the  case  of  Thibault  v.  Gibson, 
as  being  an  exemption  contained  in  a  subsequent  act  The 
question  then  is,  whether  the  enactment  of  the  statute  of 
Victoria  is  not  in  effect  the  same  thing  as  a  positive  con- 
tingent exemption  from  the  operation  of  the  statute  of 
Elizabeth,  which  still  continues  in  force.  We  think  that 
it  ifl^  and  that  the  operation  of  the  statute  of  Victoria  is  to 
oonstitate  an  exemption  from  the  statute  in  those  cases,  in 
the  same  way  as  if  it  had  been  expressly  enacted  that  such 
cases  should  be  exempt  from  the  operation  of  the  statute  of 
Elizabeth ;  and  consequently  that  the  declaration  is  suffi- 
cient on  this  ground,  and  that,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more 
was  taken  than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms. 

Judgment  accordingly. 


CASES  nr  THB  BZCHKQUEB  CHAMBER, 


IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 


Feb.  6.  CuRUNO  V.  Wood. 

Declaration  in  i^  ASE. — The  declaratioii  stated,  that,  before  and  at  the 
^defendant  ^"^^  ^^  ^^^  Committing  of  the  grieTanceSy  &c.,  the  defendant 
^f*  ^^h^rf?^  below  (the  now  plaintiff  in  error)  was  possessed  of  a  oertam 
the  loa^ng  and  wharf  for  the  loading  and  unloading  of  ships  and  vessda,  on 
▼esself  on  the  the  banks  of  the  river  Thames,  near  to  which  said  wharf  there 
iWmM^miar  ^^^^  ^^  Certain  woodwork,  before  th^  by  the  defendant 
whichthere  was  placed  and  then  beimr  at  and  upon  the  bottom  of  the  said 

certain  wood-      *^  ^  ,  "  *  ^ 

work,  before  river,  over  wluch  said  woodwork,  at  certain  states  of  the  tide 
thrdefendantf  of  the  said  rivcr,  the  ship  or  vessel  of  the  plaintiff  thmn- 
^i^Z  w"^   after  mentioned  would  float,  but  at  other  states  of  the  tide 

upon  tne  bot- 
tom of  the         the  said  ship  or  vessel  would  not  float,  of  all  which  premiaee 

river,  over  ^       t  n     i  t    ^  i  n        %     t  •  i  i 

which,  at  cer-  the  defendant,  before  and  at,  &c,  had  notice ;  that  at  toe 

the  tide,  the  ^^^  ^^  ^^^  Committing  of  the  stud  grievances,  and  whik  the 

^L^tiff^t?^  defendant  was  so  possessed  of  the  said  wharf  as  aforesaid, 

kiafter  men-  the  plaintiff  was  possessed  of  a  certain  ship  or  vessel  of  great 

tioned  would  _  •      a  i        i    •        i  n*  ^  •    • 

float,  but  at       value,  to  wit,  &c,  then  being  bj  sufferance  and  permissioQ 

SSt'^huVthe  ^^  ^^  defendant  at  and  alongside  the  said  wharf,  for  re- 
defendant  waa 

80  possessed  of  the  wharf,  the  plaintiff  was  possessed  of  a  vessel  then  being,  by  the  saffenntf 
and  permission  of  the  defendant,  at  and  alongside  the  said  wharf,  for  reward  to  the  defendot 
in  that  behalf;  and  the  defendant  then  had  the  management  and  control  of  the  said  wharf,  od 
the  mooring  and  stationing  of  vessels  at  and  near  the  same  while  they  were  at  the  said  wjiirf» 
for  the  purpose  of  using  the  same.     Breach,  that  the  defendant  unsldlfollj  and  negligeotif 
placed,  moored,  and  stationed  the  plaintiff's  vessel  in  the  part  of  the  river  near  the  said  wiiin> 
and  over  the  said  woodwork,  and  unskilfully  and  negligently  detained  the  vessel  there  for  a  bvi 
time,  until,  on  the  natural  fall  of  the  tide,  she  fell  and  lodged  against  the  said  woodwork,  and  vtf 
damaged  thereby : — Held,  on  error,  after  verdict  and  judgment  for  the  plaintiff,  (upon  a  pi* 
denying  that  the  defendant  had  the  management  and  control  of  the  wharf,  and  the  mooriaf  iBd 
stationing  of  ships  alongside  it,  &c. ,  modo  et  formft) ,  that  the  declaration  sufficiently  stated  a  dsty 
in  the  ddendtnt  safely  to  moor  and  station  the  plaintiff's  vesiel,  and  a  broMh  of  Chat  doty. 
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ward  to  the  defendant  in  that  behalf^  and  the  defendant         1847. 

then  had  the  management  and  control  of  the  said  wharf,      "^^^^ 

and  the  mooring  and  stationing  of  ships  and  vessels  at  and       y,^- 

near  the  same,  whilst  such  ships  or  vessels  were  at  the  said 

wharf  for  the  pmpose  of  using  the  same ;  yet  the  defendant, 

to  wit,  on  &C.,  unskilfully,  negligently,  and  improperly 

placed,  moored  and  stationed  the  said  ship  or  vessel  of  the 

plaintiff,  in  the  part  of  the  said  river  near  the  sud  whar^ 

and  over  the  said  woodwork,  and  imskilfully,  negligently, 

and  improperly  detained  the  said  ship  or  vessel  there  over 

the  said  woodwork  for  a  long  and  improper  time,  and  until 

Che  said  ship  or  vessel,  on  the  day  and  year  aforesaid,  upon 

tiie  natural  and  usual  fiill  of  the  tide  in  the  said  river,  came, 

fidl,  and  lodged  upon  and  struck  agunst  the  stud  woodwork, 

ai  the  bottom  of  the  said  river,  and  there  remained  and  con- 

timied  upon  and  striking  against  the  said  woodwork  for  a 

long  time,  to  wit,  &c,  and  thereby  then  became  and  was 

greatly  strained,  bilged,  broken,  and  injured,  &c  &c. 

The  defendant  below  pleaded  not  guilty,  and  also  a  plea 
denying  the  allegation  that  he  had  the  control  of  the  wharf, 
and  the  mooring  and  stationing  of  the  vessels,  as  allied  in 
the  dedaration;  upon  which  issue,  at  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff  below.  The  Court  of  Ex- 
chequer having  given  judgment  for  him  upon  this  ver^ 
£et  (a),  a  writ  of  error  was  brought  upon  that  judgment, 
which  was  now  argued  (b)  by 

Ckashjfy  for  the  plaintiff  in  error  (the  defendant  below). 
—•This  declaration  discloses  no  duty  for  the  breach  of 
which  the  action  can  be  maintained^  The  question  which 
ariaea  here  is  one  of  some  importance  to  wharfingers  and 
other  occupiers  of  waterside  premises.  It  is  a  new  thing 
to  charge  a  wharfinger  in  respect  of  an  injury  happening 

(a)  Wood  y.  Cwrling^  15  M.      ridge,  J, ,  WighimanfJ.^ErlefJ., 
h  W.  626.  and  V.  Williams,  J. 

(ft)  Befora  Wilde,  C.  J.,  Cole- 
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to  a  ship  in  the  river,  when  moored  against  his  whai£ 
Curling      There  is  an  understood  distinction  in  this  respect  between 

f*  wharfingers  and  dock-owners.     The  latter  take  the  ship 

Wood.  .  .  ^ 

into  their  own  premises,  and  are  therefore  responsible  fof 
injury  to  it  there ;  but  here  the  vessel  was  not  taken  into 
the  custody  or  charge  of  the  defendant  below,  but  merely 
had  her  mooring  ropes  fixed  to  his  premises.     [WightmaHi 
J. — The  declaration  states  that  the  defendant  had  the  man- 
agement and  control  of  the  wharf^  and  the  mooring  and 
stationing  of  vessels  near  it  while  using  the  wharf.]    It 
does  not  shew  that  there  was  any  employment  of  the  de- 
fendant to  select  the  place  for  mooring,  nor  can  it  be 
intended  that  he  undertook  the  selection  of  a  proper  place. 
IfFUdcy  C.  J. — It  is  reasonable  that  the  wharfinger  should 
have  the  stationing  of  the  vessels  at  his  wharf;  he  knows 
the  best  order  and  rank  in  which  to  place  them.    The 
question  is,  whether  the  allegation  that  the  defendant  bad 
the  control  of  the  wharf,  and  the  mooring  and  stationing 
of  the  vessels,  does  not  involve  the  responsibility  of  pkdng 
them  in  safe  situations.]     With  respect  to  the  woodworici 
it  must  be  taken  that  it  was  placed  there  rightfully,  as  it  is 
not  stated  otherwise.      A  wharfinger  is  not  entitled  to 
wharfage  merely  for  the  unloading  of  goods  into  lighters 
out  of  vessels  fastened  to  his  wharf:  Stephen  v.  Coster  {a): 
the  wharfage  is  for  laying  the  goods  upon  the  wharf.    No 
employment  for  reward,  therefore,  is  shewn  here.    The 
allegation  that  the  defendant  had  the  control  of  the  wbaif) 
which  was  his  own,  amounts  to  nothing ;  and  the  fiirtber 
allegation  that  he  had  the  mooring  and  stationing  of  tbe 
vessels,  means  only  that  he  had  it  as  wharjfinger,  not  by 
virtue  of  any  separate  office  or  duty.     He  has  the  mooriogi 
because  he  has  the  wharf.      But  it  is  said  the  jury  bare 
found  that  the  defendant  had  the  stationing  of  the  vessels 
at  the  wharf;  but,  reading  the  whole  together,  that  means 

{a)  3  BuiT.  1408;  1  W.  Bla.  413. 
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merely  the  making  of  them  fast  at  his  wharf.     All  Is  re-        1847. 
ferable  to  his  character  of  wharfinger,  and  does  not  Involve      curling 
any  averment  of  an  midertaklng  safely  to  moor  and  station,  v* 

or  of  an  employment  to  select  a  proper  place  for  that  pur- 
pose. It  cannot  be  Inferred,  from  anything  that  Is  here 
stated,  that  the  plaintiff  below  parted  with  the  control  of 
his  vesseL  [Wildey  C.  J. — The  declaration  alleges,  and  the 
verdict  finds,  that  the  defendant  had  the  control  of  the 
mooring  and  stationing :  that  excludes  everybody  else.  Erle^ 
J. — And  Implies  an  undertaking  to  use  ordinary  care  In 
doing  it.  WtlliamSy  J. — If  the  allegation  Is  capable  of  two 
senses,  It  must  be  taken,  after  verdict,  in  the  sense  which 
will  make  the  declaration  good,  not  ill ;  and  we  must  so 
construe  It,  If  thereby  we  do  no  violence  to  the  words.] 
With  respect  to  the  statement  that  the  defendant  negll- 
gendy  moored  the  ship,  &c.,  that  of  Itself  Is  nothing,  un- 
less the  relation  of  the  parties  raised  a  duty  In  him  to  use 
care :  Priestley  v.  Fowler  (a). 

Martin^  for  the  defendant  in  error,  was  not  heard. 

Wilde,  C.  J. — I  entertain  no  doubt  that  this  declara- 
tion is  perfectly  sufficient  What  is  It  that  Is  alleged  as 
the  foundation  of  the  claim  of  Indenmlty  against  the  wrong 
which  the  plaintiff  has  suffered?  It  is  stated  that  the 
wharf  was  used  by  the  defendant  for  profit — that  the 
plaintiff's  vessel  was  alongside  It  ^^  for  reward  to  the  de- 
fendant." It  may  be  that  a  wharfinger  Is  not  generally 
bound  to  moor  the  vessels  alongside  his  wharf;  different 
wharfingers  may  conduct  their  business  dlfferentiy;  but 
they  may  gpan  a  profit  from  the  mooring.  Here  It  is 
stated  that  the  defendant  had  the  management  and  con- 
trol of  the  wharf,  and  the  mooring  and  stationing  of  the 
vessels  at  or  near  it.     What  Is  the  meaning  of  liaving  the 

(a)  3M.  &W.  1. 
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statianinfff  but  controlling  the  place  where  the  ship  is  to  be 
stationed  ?  Then  it  is  alleged  that  the  defendant  unskil- 
fully^ negligently^  and  improperly  placed  and  stationed  the 
vessel  in  a  part  of  the  river  near  the  wharf^  and  over  certain 
woodwork  which  had  been  placed  there  by  the  defendant 
and  negligently^  unskilfully,  and  improperly  detained  the 
vessel  over  the  said  woodwork  for  an  improper  time,  until 
the  vessel,  on  the  fall  of  the  tide,  struck  upon  the  wood- 
work and  was  damaged.  No  complaint  is  made  of  his 
placing  the  woodwork  there;  that  might  be  beneficial  to 
others ;  but  the  effect  of  the  whole  statement  in  the  dedan- 
tion  is,  that,  the  defendant  being  the  proprietor  of  tUs 
wharf^  the  plaintiff  comes  to  use  the  wharf  for  profit  to  the 
defendant ;  and  that  he,  who  knows  the  condition  of  the 
wharf  and  of  the  woodwork,  and  has  the  control  of  the 
stationing  of  the  vessel,  n^ligently  places  her  where  she 
is  greatly  injured.  Is  not  that  a  state  of  things  wUdi 
creates  in  the  plaintiff  a  right  to  an  indemni^  for  that 
injury  ?  The  declaration  has  not  been  demurred  to:  then, 
afler  verdict,  how  are  we  to  construe  it?  Are  we  to  look 
out  for  difficulties  in  the  construction?  It  seems  to  me 
that  we  must  do  violence  to  the  language,  not  to  support  the 
verdict.  I  think  it  is  a  good  statement  of  such  a  relation 
between  the  parties  as  brought  a  responsibility  on  the  de- 
fendant It  states  that  ihe  defendant  had  the  contrcd,  and 
chose  to  place  and  station  the  vessel  in  a  place  where  she 
received  injury.  Wharfingers  in  general  may  not  be  bound 
to  moor  safely  and  securely.  But  in  this  case  the  defendant 
chooses  to  moor  for  profit,  and  in  doing  so  he  negligently 
and  unskilfully  does  what  causes  the  damage.  It  qppein 
to  me  that  that  renders  him  responsible  fbr  lliat  danu^ 
and  that  the  judgment  of  the  Ck)urt  below  iris  therefive 
correct 

Judgment  affinned. 


HnjlBT  VACATION,    10  VICT.  638 

1847. 

Ledsam  and  Others  v.  Russell.  FA.  6. 

A  WRIT  of  error  having  been  brought  upon  the  judg-     UM,  on 
ment  of  the  Court   of  Exchequer    in   this  case  (a),  it  chequer  Cham- 
was  argued  in    this  Court    in  Trinity  Vacation,    1846  ^e'.j5!^e^f 

[Jane  19]  (i),  by  of  the  Court 

of  Exchequer : 
1.  That, 

The  Salicitar-General  (Sir  F.  Kelly),  for  the  pkintiffs  in  T&ls  WiU.*4; 
error  (the  defendants  below). — ^First,  the  judgment  for  the  ^'  ^^»  .■•  '*»  "* 

^  /  '  ^    -D  extennon  of  a 

plaintiffs  below  ought  to  be  arrested,  on  the  ground  that,  patent  may  be 
nnder  the  stat  5  &  6  Will.  4,  c  83,  s.  4,  an  extension  of  Crown  to^an 
a  patent  cannot  be  granted  by  the  Crown  to  any  person  ^^^^^ 
but  the  original  inventor.     Secondly,  the  declaration  is  bad  as  to  the  ori- 

.    .  iv.  .  /»  *»  P^  patentee : 

HNT  not  containing  a  sufficient  averment  of  performance      2.  That  the 
of  the  condition  precedent  contsdned  in  the  letters  patent,  ^^^^^^2^ 
rf  securing  to  Whitehouse  the  annuity  of  £500.     And,  £2^^"*^^^ 
thirdly,  the  plaintiffs  in  .error  are  entitied  to  judgment  after  the  ex- 
upon  tiie  seventh  issue^  on  the  ground  that,  under  the  se-  term  of  the 
oond  section  of  the  above  statute,  the  Crown  has  no  power  pJJSJ'tf  y^^Je* 
to  inrant  new  letters  patent  after  the  expiration  of  tiie  term  P«tition  for  the 

,   ,     ^  wnae  was  pre« 

of  the  original  patent.  aented  before 

I.  The    argument  on    the   other    side  in   the   Court  of  that  term? 
below  upon  this  point  was,  that,  inasmuch  as  tiie  first  teifpateSfwCTe 
wetion  of  the  statute  employs  the  words  *^  any  person  who  ^^ted  to  B., 

,  ,  on  hit  lecuring 

IB  grantee,  assipiee,  or  otherwise,  has  obtuned  or  shall  to  A.,  the  on- 
bereafler  obtain  letters  patent  for  the  sole  making,  exer-  £^J^of ' 

dbdO  so  bug 
as  the  new 
btten  patent  should  last ;  but  if  he  could  not  secure  such  annuity,  then,  upon  signification 
ftoneof  by  Her  Majesty,  &c.,  the  new  letters  patent  should  cease.  In  an  action  by  B.  for  an 
■iringemcot  of  .te>  psient,  the  declaration  alleged,  that,  from  the  making  of  the  said  letters 
psiteDt  hilherlDb  tts  annuity  had  been  duly  secured  to  A.,  according  to  the  true  intent  and 
■mnint  of  HMflNiMi  patent  i—Held  sufficient,  after  Terdict. 


(•)  14  M.  k,  W.  674,  where     uwn,  J.,  WiUiami,  J.,  CoUman, 
the  pleadings  are  fally  set  forth.      J.,  Mauley  J.,  Wtghtfruin,  J.,  and 
(6)  Before  Tiftdalj  C.  J.,  Pat-     Cretsioell,  J. 
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1847.         cising,  vending,  or  using  of  any  invention/'  the  words  in 
sect  4,  "  any  person  who  now  hath  or  shall  hereafter  obtain 
any  letters  patent  as  aforesaid,^  must  also  include  an  as- 
signee of  the  patent.      But  such  a  construction  is  not 
necessary  to  the  giving  full  effect  to  all  tiiese  words,  and, 
indeed,  cannot  be  maintained  without  stndning  them  be- 
yond their  natural  meaning.     **  Letters  patent  as  afort- 
said^^  mean  only  ^^  letters  patent  for  the  sole  making,  &&, 
of  any  invention."     \Tindaly  C.  J. — The  consequence  of 
your  reading  of  the  statute  would  be,  that  if  the  patentee 
died,  his  executors  could  not  obtidn  an  extension  of  the 
time.]     Perhaps,  under  an  equitable  construction  of  the 
statute,  they  might  be  let  in,  but  certainly  there  are  do 
words  to  give  it  them  directly.     No  argument  can  be 
drawn  agiunst  the  plsuntifis  in  error  from  any  other  of  the 
expressions  used  in  this  section.     The  words  ''  prolonga- 
tion," "extension,"  "new  letters  patent,"  are  all  used  to 
denote  the  same  thing.      The  words   "Aii  spedfication" 
and   *^his  invention,"  cannot  properly  be  applied  to  anj 
other  than  the  original  patentee,  who  may  have  died,  or 
assigned  the  patent,  before  the  specification  is  enrolled,  in 
which  case  there  can  be  no  enrolment.     \_CoUman^  J. — The 
specification  is  part  of  the  title  of  the  assignee,  and  80  is 
his.      Maule,  J. — Surely   the  word  "his"  must  have  a 
larger  meaning  than  that  of  mere  authorship.     Would  not 
the  words  "  his  invention  "  extend  to  a  person  who  had  an  in- 
vention communicated  to  him  by  a  foreigner,  and  for  which 
a  patent  might  be  granted?]     Such  a  person  would  be  die 
"  first  and   true  inventor,"  within  the   meaning  of  the 
statute   of  James.      The  words   "  hath  obtained^  again, 
cannot  properly  apply  to  an  assignee,  but  odI^  to  the  on- 
^al  grantee  who  has  obtained  the  letters  patent  from  the 
Crown :    Spilsbury  v.  Clough  (a).     {Mauh,  J. — Why  may 
not  the  words  apply  to  an  assignment  made  before  the  act? 

(a)  2  Q.  B.  466  ;  2  G.  &  D.  17. 
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The  power  of  disclaimer  given  by  the  first  section  may  be        1847. 
as  necessary  for  an  assignee,  in  order  to  make  the  patent       ledsam 
valid,  as  for  the  original  grantee.]     Whenever  the  legisla-  ^- 

ture  meant  to  mdude  assignees,  they  are  expressly  named, 
as  in  sections  2  and  3.  And,  as  Coleridge^  J.,  observes  in 
SfnUbury  v.  Clough^  the  words  "  assignee  or  otherwise,"  in 
the  first  section,  may  apply  to  the  case  of  a  foreign  in- 
vention, of  which  a  party  in  this  country  may  become  the 
assignee,  and  be  the  first  to  obtain  a  patent  in  this  country 
for  it.  [Mauhy  J. — Such  a  person  would  be  the  granteey 
and  not  the  assignee,  of  the  letters  patent.  I  cannot  help 
thinking  that  the  Court  of  Queen's  Bench,  in  Spilsbury  v. 
Cloughy  forced  the  meaning  of  the  word  ^^  assignee '^  in  a 
way  that  cannot  be  sanctioned  in  a  court  of  error.]  There 
is  a  subsequent  statute,  7  &  8  Vict  c  69,  s.  4,  which  ex- 
pressly provides  for  an  application  by  an  assignee  for  a 
renewal  of  the  patent ;  that  affords  a  strong  argument  that 
the  former  act  was  not  applicable,  in  this. respect,  to  as- 
ognees.  [Patteson^  J. — The  7  &  8  Vict  c.  69,  leaves  the 
finrm  of  advertisement  the  same  as  before,  so  that  there  is 
just  the  same  difficulty  about  its  being  his  specification  and 
hit  invention.] 

IL  There  is  no  sufficient  averment  of  performance  of 
the  condition  precedent,  to  secure  the  annuity  to  White- 
house.  It  is  consistent  with  the  allegation,  that  the  security 
was  given  for  an  annuity  continuing  only  from  the  date  of 
the  patent  to  the  date  of  the  declaration.  [Pattesony  J. — 
£ven  if  that  be  so,  a  non-compliance  with  this  condition 
does  not  render  the  letters  void.  The  proviso  is  only  that 
they  shall  cease  upon  signification  or  declaration  by  her 
Majesty  that  the  annuity  has  not  been  secured.]  In  the 
former  part  of  the  declaration,  it  is  expressly  stated  that  the 
letters  patent  were  granted  upon  this  condition :  that  which 
fiAows  is  only  by  way  of  adding  strength  to  the  security ; 
but  the  grant  becomes  ipso  facto  void,  if  the  condition  of 
it  be  not  complied  witL 

VOL.  XVI.  u  u  M.  w. 
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1B47.  in.  The  issue  on  the  seventh  pie*  ought  to  be  found 

for  the  defendant.     If  the  Crown  has  power  to  giant  nev 
letters  patent  after  the  expiration  of  the  <dd,  Aesoe  is  no 
£mit  to  the  interval  dniing  which  the  invention  may  have 
become  pubUe,  and  many  pereoos  may  have  inveated  their 
capital  in  the  manufactare  of  it.    \_CresgwenyJ» — They  ban 
notice^  by  the  advertisements,  of  the  intention  to  petitka 
for  the  renewal^  and  may  come  in  and  be  heaid  against  it] 
Further,  the  renewed  of  the  paitent,  after  its  expisaden, 
cannot,  with  any  r^ard  to  the  meaning  of  wordoy  be  caHed 
an  "  extension  ^  or  ^^  prolongation  ^  of  it.     It  is  trae  the 
proviso  states  that  ^no  such  extension  «hall  be  grantedy  if 
the  application  by  petition  shall  not  be  made  and  proaeoaftei 
with  effect  before  the  expiration  of  the  tenn  origiDailj 
granted ;  and  frcMn  this  an  argument  may  be  cbawB»  thit 
the  letters  patent  may  issne  after  its  e:(piiadon:  bat  the 
answer  is,  that  the  petdtion  is  not  ^  prosecuted  with  €&ci^ 
until  the  new  letters  patent  are  granted.     In  the  case  cS  ft 
replevin-bond,  the  words  ^^prosecuting  with  effect"  men 
prosecuting  the  suit  with  success:    Perreau  v.  Sevan  (a). 
The  Stat  2  &  3  Vict,  c  67,  which  repeals  this  prsvMS 
expressly  distinguishes  between  an  extension  of  the  term  of 
the  letters  patent,  and  a  grant  of  new  letters  patent  for  the 
same  invention. 

Mantoffue  Smithy  contriL — First,  the  assignee  of  a  patent 
is,  equally  with  the  original  grantee,  within  the  4th  sec- 
tion of  the  5  &  6  Will.  4,  c  83,  for  he  clearly  is  a  pereon 
who  ^  now  hath "  letters  patent ;  that  is,  who  has  the 
letters  patent  themselves,  and  has  the  benefit  of  the  pro* 
perty  enjoyed  under  them.  In  this  view  ijt  the  claase,  it 
is  not  necessary  to  read  the  words  **  as  aforesaid "  otlns^ 
wise  than  has  been  contended  for  on  the  other  side.  Tk 
provision  as  to  advertising  is  in  favour  of  this  constmotioB; 
for  it  must  refer  to  the  perscm  then  having  the  letten 
patent,  and  carrying  on  the  manufiM^tmre  under  them.   1^ 

(a)  5B.&C.  284. 
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is  then  properly,  and  to  all  intents,  his  deification  and  his  1847. 
inyeation.  Sup;x)6e  a  case  where  the  original  patenitee, 
not  carrying  on  the  manufacture,  resides  at  a  distance  from 
the  assignee,  who  does  carry  it  on ;  would  it  not  be  absurd 
to  say  tiiat  the  advertisements  should  be  published  in  the 
former  place  P  Nay  more,  the  consequence  of  the  argu- 
ment «n  the  other  side  is,  that  the  original  patentee,  by  get- 
ting an  extension,  might  turn  the  assignee,  after  the  ex- 
piration of  the  original  term,  into  an  infringer.  Again, 
that  an  assignee  is  within  the  terms  of  the  statute  appears 
deadly  fiom  section  1 ;  for  it  cannot  be  contended  that  the 
onguiai  patentee,  who  has  assigned  all  his  intevest,  can 
then  dispJann,  and  so  derive  the  assignee  of  the  benefit  of 
ike  patent;  if  that  be  so,  then,  ii*  the  assignee  wished  to 
amend  by  a  disclaimer,  the  original  patentee  might  refuse 
to  do  soi,  and  so  destroy  all  the  benefit  of  the  patent  in 
the  hands  fof  his  own  assignee.  That  cannot  be  the  object 
of  the  act.  In  the  case  of  SovthwartKs  Patent  (a),  which 
mm  an  appfioation  by  the  assignees  for  an  extension,  Loird 
Brtntgham,  in  deliyering  the  opinion  of  the  Judicial  Com- 
mittee of  the  Piivy  Council,  says — ^^  The  new  letters  pa- 
tent must  be,  by  the  statute,  granted  to  the  party  or 
parties  who  haoe  a  legal  interest  in  the  letters  paieat  now 
txisimg.  Of  course  the  parties  must  take  care  that  the 
right  party  or  parties  alone  have  the  patent,  otherwise  it 
will  have  no  legal  effect :  "  and  in  that  case  the  extension 
was  accordingly  granted  to  the  persons  who  'had  an  assign- 
ment by  way  of  mortgage  of  the  letters  patent.  fVrighfs 
Patent  (b)  was  another  case  where  the  extension  was 
gngrted  to  Ae  assignees,  as  being  the  persons  in  whom 
the  legal  estate  of  the  letters  patent  was  vested  at  the 
tinoe  of  the  application,  Ik/mt&iis  Patent  {c\  again,  was 
tiie  <»Be  of  an  application  by  and  grant  to  an  administra" 
trim;  and  iftiere  can  be  no  distinction  in  this  respect  be- 

(o)  Wsbster's  Patent  Cases,  486.      (6)  Id.  661.      (c)  M.  565. 

u  112 
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1847.  tween  assignees  in  fact  and  in  law.  If  the  equity  and 
justice  of  the  matter  is  to  be  considered,  the  merit  may  be 
as  great  in  the  person  who,  having  an  asngnment  of  the 
patent,  brings  the  invention  into  real  exerdse,  as  in  the 
original  inventor.  In  section  2,  where  the  power  b  coo- 
fined  to  the  inventor,  he  is  styled  the  ^^  patentee  J* 

Secondly,  with  respect  to  the  question  arimng  on  the 
seventh  plea.     It  is  sufficient  if  the  petitioner  has  done  all 
that  he  is  required  to  do,  in  prosecuting  his  petition  widi 
effect ;  all  that  follows  depends  upon  the  discretion  of  the 
Crown,  over  which  he  has  no  control ;  and  therefore  the 
l^slature  has  drawn  tiie  line  at  the  point  where  the  pro- 
secution of  the  petition  ceases.     Here  it- is  stated  tiiat  the 
plaintiff  below  petitioned,  and  obtained  a  report  of  the 
privy  council  in  his  favour,  before  the  expiration  of  the 
original  term.    The  actual  sealing  and  issuing  of  the  letten 
patent  may  be  delayed  from  various  causes,  quite  beside 
the  power  of  the  petitioner.     It  is  like  the  cases  whm 
judgment  is  given  nunc  pro  tunc,  when  the  delay  has  been 
the  act  of  the  Court,  and  not  of  the  party.     The  2  &  3 
Vict,  a  67,  shews  what  was  meant  by  prosecuting  witk 
effect.     {MauUj  J. — Yes;   the  proviso  seems  to  assume 
that  prosecuting  with  effect  is  something  prior  to  the  gnmt 
itself.] — [As  to  the  other  point,  he  was  stopped  by  the 
Court] 

The  Soltcitor-Gefieral  was  heard  in  reply- 

Cur.  adv.  vult 

Patteson,  J. — This  was  an  action  brought  by  Botfell 
(the  plaintiff  below)  against  Ledsam  and  others  (the  de- 
fendants below),  for  the  infringement  of  a  patent  That 
part  of  the  declaration  which  is  material  to  the  present 
inquiry  states,  that  one  Cornelius  Whitehouse  obtained 
letters  patent  for  an  invention  of  certain  improvements  in 
manufacturing  tubes  for  gas,  which  were  dated  on  the  26tii 
of  February,  1825,  and  were  granted  for  fourteen  years; 


HILARY  VACATION,    10  VICT.  639 

that  Whitehouse  assigned  the  letters  patent  to  the  plalntlfF;  1847. 
that  the  plaintiff,  after  the  passing  of  the  statute  5  &  6 
WilL  4,  c  83,  and  before  the  expiration  of  the  fourteen  years 
granted  by  the  letters  patent,  petitioned  Her  Majesty  in 
council  for  a  prolongation  of  his  said  term,  having  adver- 
tized in  three  London  papers,  and  in  the  Wolverhampton 
Chronicle,  being  a  country  paper,  published  near  to  the  town 
of  Wednesbury,  in  the  county  of  Stafford,  where  the  plain- 
tiff carried  on  the  manufacture  of  the  said  invention :  that 
the  petition  was  referred  to  the  Judicial  Committee  of  the 
Privy  Council,  who  reported  to  Her  Majesty  that  a  further 
extension  of  the  term  for  six  years  should  be  granted :  that 
by  letters  patent,  dated  the  26th  of  February,  1839,  a 
further  term  of  six  years  to  be  computed  from  the  26th  of 
February,  1839,  was  granted,  upon  the  plidntiff's  securing 
to  Whitehouse,  the  original  inventor,  an  annuity  of  £500 
so  long  as  the  new  letters  patent  should  last;  but  if  he  could 
not  secure  the  annuity,  then,  upon  signification  thereof  by 
Her  Majesty  under  her  signet  or  privy  seal,  or  by  six 
privy  councillors  under  their  hands,  the  new  letters  patent 
should  cease.  The  declaration  then  states,  that,  fix)m  the 
making  of  the  said  letters  patent  thence  hitherto,  the  said 
annuity  of  £500  has  been  duly  secured  to  Whitehouse, 
according  to  the  true  intent  and  meaning  of  the  said  new 
letters  patent.  It  then  states  that  the  defendants  have  in- 
fringed the  letters  patent.  Several  pleas  were  pleaded,  but 
those  which  are  material  to  the  present  inquiry  are  the 
seventh  and  ninth  only. 

The  seventh  plea  alleges,  that  the  said  letters  patent  in 
the  declaration  secondly  stated  were  granted  after  the  ex- 
piration of  the  said  term  of  fourteen  years  granted  by  the 
said  letters  patent  in  the  declaration  first  mentioned,  and 
not  before  the  expiration  of  the  said  term. 

The  ninth  plea  alleges,  that  the  annuity  of  £500  has  not 
been  duly  secured  to  Whitehouse  from  the  making  of  the 
tnid  secondly  mentioned  letters  patent,  according  to  the 
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1847.  true  intent  and  raeamng  of  the  same.  Issue  was  taken 
and  joined  on  the  seyenth  plea,  and  joined  en  the  nin^ 
The  jurj  found  for  the  defendants  e»  to  ^ke  issue  on  the 
seventh  plea,  and  for*  the  plaintiff  as*  to  that  on  die  ninth 
plea,  and  on  all  the  other  issues. 

The  Court  below  has  given  judgment  for  the  plaistiC 
notwithstanding  the  verdict  fbr  the  deft^ndaats  <m  the  issoe 
raised  upon  the  seventh  plea.  Upon  the  argument  in  error, 
it  is  contended  for  the  plaantifK  in  error,  not  onfy  that  t&e 
seventh  plea  is  a  sufficient  bar  to  the  action,  but  objections 
are  also  taken  to  the  declaration : — 

First,  that,  under  the  statute  &&  6  WiH.  4,  c.  83, an ci- 
tension  of  the  term  of  letters  patent  cannot  be  gnmted  f0 
the  assignee,  but  only  to  the  origind  patentee. 

Secondly,  that  the  securing  of  the  annuity  to  Whitdionsc 
is  a  condition  precedent,  the  performance  of  whadi-  is  not 
sufficiently  shewn  by  the  declaration,  and  the  issue  on  the 
ninth  plea  is  whoUy  immaterial  This  last  objedson  w« 
rested  on  two  grounds:  first,  that  the  averment  in  the 
declaration  does  not  state  that  the  annuity  was  granted 
afler  the  new  letters  patent ;  and  secondly,  that  it  does  nol 
state  that  the  annuity  has  been  secured  for  the  whole  of  the 
new  term,  but  only  "hitherto,"  that  is,  up  to  the  commence- 
ment of  the  suit,  or  the  date  of  the  declaration. 

The  Court  disposed  of  this  objection  on  the  argument, 
being  clearly  of  opinion  that  it  is  not  materieJ  whether  the 
annuity  were  granted  before  or  after  the  new  letters  pa- 
tent; and  secondly,  that  the  annuity  being  secured  froffl 
the  making  of  the  new  letters  patent  up  to  the  time  of  the 
infringement  would  be  sufficient  for  the  purposes  of  thb 
action,  even  if  the  letters  patent  might  be  voidable  afte^ 
wards ;  and  supposing  that  the  securing  the  annuity  was  f 
condition  precedent  at  all.  The  averment  is  at  all  ev^ 
good  after  verdict 

The  question  arising  on  the  seventh  ptea  depends  on  tk 
true  construction  of  the  4th  section  of  5&6  Will  4>  c  W* 


^ 
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The  plea  does  not  state  that  the  applieation  by  petition  was  1847. 
not  made  and  prosecuted  with  effect  before  the  expiration. 
oi  the  term  originally  granted,  which  are  the  words  of  the 
proviso  at  the  end  of  that  section,  but  simply  that  the  new 
letters  patent  were  not  granted  before  the  expiration  of  the 
original  term.  The  declaration  staiies^  that  the  petition  was 
presented  ;^  that  it  was  referred  to  the  judicial  coramittee;. 
that  the  plaintiff  was  heard,  and  the  report  was  made  in  his 
favour^ — all  before  the  expiration  of  the  term ;  and  that  i& 
not  denied  by  the  plea.  The  proviso,  therefore,  is  complied 
with;  and  the  only  question  is,  whether  the  Crown  haa 
power  to  grant  new  letters  patent  after  the  eJtpiration  of 
the  original  term.  The  argument  against  such  power  is 
based  on  the  use  of  the  words  "  prolongation"  and  ^^  exteaH 
suHi  '*  in  thai  section,  which  are  said  to  exelude  any  break 
or  interval  between  the  original  amd  the  new  letters  patent. 
The  section  enacts,  that  the  party  may  apply  for  a  ^*  pro- 
longation ;"  that  the  judicial  committee  may  report  for  an 
<<  extension  ;"  and  that  the  Crown  may  grant  ^new  letters 
patent^"  provided  that  no  such  ^^  extension'^  shall  be 
^granted"  unless,  &c.  It  is  unfortunate  tha*  ao  mnch 
variation  of  language  should  be  found  in  the  section  as  to 
lead  to  difBculties  and  ingenioos  argument  ^  but  we  do  not 
think  that  such  variation,  nor  the  use  of  suck  terms:  as 
**  prolongation"  and  ^  extension,"  would  alone  be  luffieient 
to  warrant  us  in  holding  that  everything  must  be  dx»ie 
prior  to  the  expiration  <^  the  original  term,,  especially  when 
we  find  a  proviso  added  which  does  render  it  necessary  that 
many,  if  not  all  other  things,  should  be  so  done,  but  does 
Bot  apply  to  the  grant  itself.  But  it  is  said  that,  if  there 
may  be  an  interval  between  the  original  and  the  new 
lettess  patent,  great  injustice  may  be  done  to  those  who 
have  used  ov  invested  capital  isc  preparing  to^  use  the  in^ 
veoiioii  chxring  the  interval  The  true  answer  was  given 
in  the  court  below,  viz.  that,  as  to  those  who  have  used  it 
in  the  interval,  they  are  clearly  not  liable  to  an  action ; 
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1847.  and  as  to  those  who  have  laid  out  their  capital,  they  may 
be  heard  before  the  judicial  committee,  either  to  oppose 
any  new  grant  altogether,  or  to  be  protected  and  in- 
demnified for  what  they  have  lawfully  done.  Upon  the 
whole,  we  are  of  opinion  that  the  seventh  plea  is  bad. 

The  remaining  point  is  as  to  the  yalidity  of  the  grant  of 
new  letters  patent  to  the  assignee  of  the  ori^nal  letters. 
This  also  depends  upon  the  true  construction  of  the  fourth 
section  of  the  act. 

The  person  who  may  apply  is  thus  described :  "  If  any 
person  who  now  hath  or  shall  hereafter  obtain  any  letters 
patent  as  aforesdd,"  shall  advertise,  &c. 

The  words,  ^^  as  aforesaid,"  refer  to  the  first  section  of 
the  act,  which  is  as  follows :  "  Any  person  who  as  grantee, 
assignee,  or  otherwise,  hath  obtained,  or  who  shall  here- 
after obtain,  letters  patent  for  the  sole  making,  exercis- 
ing, vending,  or  using  of  any  invention,"  may  &c.  dis- 
claim, &C. 

On  the  one  hand,  it  is  argued  that  the  words,  ^^as  afoie- 
said,"  refer  to  the  person ;  on  the  other  hand,  that  they  refer 
to  the  thing.  But  we  think  the  construction  of  the  Court 
below,  by  which  they  have  treated  them  as  descriptiTe  of 
the  mode  of  having  or  obtaining,  agrees  best,  both  with 
strict  propriety  of  language  and  the  object  and  intention  of 
the  statute,  and  is  therefore  the  true  construction.  Then 
they  may  be  read,  as  regards  the  case  before  us,  ^^  if  any 
person  who  now  hath  as  assignee  any  letters  patent,"  and 
will  support  the  grant  to  the  plaintiff"  as  assignee.  There  is 
undoubtedly  some  difficulty  from  the  use  of  the  word 
"  obtain,"  which  seems  more  properly  applicable  to  obtain- 
ing from  the  Crown,  than  to  obtaining  by  assignment  from 
any  other  person ;  and  that  appears  to  be  the  view  taken 
by  the  judges  of  the  Court  of  Queen's  Bench  in  the  case 
of  Spibbury  v.  Claugh  (a),  in  construing  the  first  section 

(a)  2  Q.  B.  466. 
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of  the  act ;   and  beyond  all  doubt  that  is  the  only  sense         1847. 
in  which  the  words  "  hath  obtained"  are  used  in  the  second       lkdsam 
section  of  the  act.     But  in  construing  the  fourth  section,  v. 

we  are  perhaps  relieved  from  this  difficulty ;  for  the  legis- 
lature, whether  intentionally  or  not,  has  not  added  the 
word  "obtained"  after  the  word  "hath,"  although  it  is 
added  in  the  first  and  second  sections ;  and  therefore  the 
words  "  now  hath,"  in  the  fourth  section,  may,  and  perhaps 
grammatically  must,  be  read  in  the  sense  of  ^^  now  pos- 
sesses." 

We  do  not  think  that  the  use  of  the  word  "  his,"  in  the 
fourth  section,  coupled  with  the  words  "invention,"  ** spe- 
cification," "term,"  prevents  this  construction;  for  those 
things  are  his  (the  plaintifi^s)  in  respect  of  his  interest  in 
them,  though  not  in  respect  of  his  being  the  person  to  whom 
they  originally  belonged. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

Judgment  affirmed. 


END  OF   HILARY  VACATION. 
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April  21.  BtJRNBY  V.  BbLLETT. 

A.,  a  farmer,  OASE. — The  declaration  stated,  that  the  defendant,  on 
pubS^mM-kct  ^^•»  **  Lincoln,  publiclv  offered  for  sale  the  carcase  of  a  pig 
of  a  country       for  the  food  of  man,  and  thereby  then  and  there  falsely  and 

town,  from  B., 

a  butcher  fraudulently  undertook  and  warranted  that  the  sidd  carcase 

tbere,"aiecar.  ^^  ^^  ^  sound  and  wholesome  condition,  and  fit  for  human 

case^of  a  dead  consumption,  whereby  the  plaintiff  was  induced  to  buy  the 

sumption,  and  gaid  carcase  at  the  sum  of  6L  18«.  6(Ly  whereas,  in  truth  and 

left  it  hanging 

np,  intending  in  fact,  the  Said  carcase  was  not  in  a  sound  and  wholesome 

compidSig  ^^  condition,  and  fit  for  human  consumption,  but,  on  the  con- 

^^f^  ^**"ff *•'»  trary  thereof,  was  unsound,  unwholesome,  &o,,  whereby  &c 
away.    In  his         Plea,  not  guilty. 

farmer,  on  '  At  the  trial,  before  Pattesany  J.,  at  the  last  summer 

Sr^  bu,  Assizes  for  Lincolnshire,  it  appeared  that  the  phiintiff  tf  d 

it,  was  referred  the  defendant  were  farmers.     The  defendant  had  bought 

to  A.  as  the 

owner,  and 

subsequently,  on  the  same  day,  bought  it  of  A.,  the  original  buyer,  without  any  warnmty.   I^ 

did  not  appear  that  any  secret  defect  in  it  was  known  to  any  of  the  parties.     It  tomedoij 

unsound  and  unfit  for  human  consumption : — Heid,  that  no  warranty  of  soundness  was  io;" 

by  law  between  the  farmers  A.  and  C. 


J 
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the  carcase  of  the  pig  ia  question  at  the  stall  of  oue  Pen-  1847. 
rose,  a  butcher,  in  the  public  shaanbles  in  Lincoln  market ; 
but,  haying  other  business  in  the  towB^  left  it  haoiging  up  at 
the  seller's  stall,  tiU  it  was>  more  eonvenknt  to  take  it  away 
with  hinu  Before  he  returned,  the  plaintiff  came  to  the 
same  stall,  and  seeing  the  pig,  offered  to  buy  it.  The  stall- 
keeper  told  him  that  it  was  the  property  of  the  defendant, 
who  had  bought  it,  but  added  that  he  might  perhaps  part 
with  his  bargain  for  a  small  profit.  The  plaintiff  then 
went  to  seek  out  the  defendant,  and  having  met  with  him 
in  the  market,  dealt  with  kin  for  the  jMg,  and  bought  it  of 
hinu  It  was  forthwith  conveyed  to  the  plaintiff'is  house. 
Next  day  the  meat  was  found  to  be  diseased  and  quite  rotten, 
so  as  to  be  wholly  unfit  for  human  food  (a).  Thereupon;  the 
plaintiff  brought  this  action  to  recover  back  the  purchase- 
money,  by  way  of  damages  for  the  breach  of  an  imj^d 
warranty  of  soundness.  The  defence  was,  caveat,  emptor. 
Upon  these  facts>  Patteson,  J^  inclined  to-  think  that  the 
law  implied  such  a  warranty  on  the  part  a(  the  defendant 
as  was  alleged  in  the  deckraiion,  and  directed  the  jury  ac- 
cordingly. Verdict  for  the  plaintiff  for  6L  18«.  6cL,  subject 
to  a  motion  to  enter  a  nonsuit.  A  rule  nisi  having  been 
afterwards  obtained  accordingly, 

Huxnfrey  and  J.  HUdyard  shewed  cause  at  the  sittings 
after  Hilary  Tesm. — The  plidntiff  was  entitled  to  bring 
this  action ;  for,  on  a  sale  of  meat  for  the  use  of  man, 
a  warranty  of  soundness  and  fitness  for  human  consump- 
tion is  implied  by  law;  [JWA^,  B. — The  jury  have  ne- 
gatived fraud.  The  question  then  is,  whether  any  and 
every  man  who  sells  provisions  in  a  market  must  be  taken 
to  aeU  them  with  an  implied  warranty  of  soundness.]  It 
was  nnmaterial  whether  the  defendant  knew  it  was  un- 


(a)  It  wflB  sworn  that,  through-      son  had  proved-  unaeconntably 
mil  the  n«ighb<mrhood,  the  aea<-      injarionsto  meat. 
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said,  that  warraDty  of  soundness  by  a  seller  of  provisions 
was  unnecessary^  adding,  that,  if  a  man  goes  into  a  tavern 
for  refreshment,  and  corrupt  drink  or  meat  is  there  sold 
to  him,  which  occasions  his  sickness,  an  action  clearly  lies 
against  the  tayem-keeper.  That  case  is  thus  stated  in  1  Koll. 
Abr.,  tit.  Action  sur  Case  (P.),  pi.  1  &  2 — "  If  a  tavemer 
seUs  wine  (knowing  it  to  be  corrupt)  to  another  as  sound, 
good,  and  not  corrupt,  without  any  express  warranty,  still 
an  action  of  deceit  lies  against  him,  for  there  was  a  warranty 
in  law.  So,  if  I  come  into  a  tavern  to  eat,  and  the  tavemer 
gives  and  sells  me  ^  bier  et  char  corrupt,  per  que  jeo  suis 
mis  en  grand  infirmitie,'  an  action  lies  against  him  without 
express  warranty,  for  it  is  a  warranty  in  law."  It  is  again 
stated  thus,  by  Tanfield^  C.  B.,  and  AWiam,  B.,  in  Roswell 
V.  Vaughan  (a) : — "  If  a  man  sells  victual  which  is  corrupt, 
without  warranty,  an  action  lies,  because  it  is  against  the 


1847. 

BUBMBT 

V. 
BOLLETT. 


not  stated  that  we  warranted 
it  to  be  good,  and  then  it  shall 
be  adjudged  the  plaintiff's  own 
folly.  Martin  (as  it  seems  for 
plaintiff). — The  warranty  is  not 
material  (n'e.  a  purpos);  for  it 
is  enacted  (ordeine)  that  no  one 
shall  sell  corrupt  yictual  [see 
post,  p.  648].  Cottismore  (ap- 
parently a  judge). — Ceo  est  actio 
popularis.  jSoMn^rfon  (apparently 
a  judge). — ^The  warranty,  as 
Ma9tm  has  said,  is  not  material 
(n'e.  pas  a  purpos) ;  car  si  jeo 
Tien  en  un  taveme  a  manger,  et 
il  don'  et  yend*  a  moy  bier  on 
ehar  corrupt',  par  le  quel  jeo 
suis  mis  en  grand  infirmite,  j'au- 
nd  action  envers  luy  sur  mon 
eas  derement,  et  uncore  il  ne 
fist  garranty  a  moy.  Grodred, — 
It  was  lately  adjudged  in  the 
King's  Bench,  that  if  a  man  sells 


a  piece  of  woollen  cloth,  know- 
ing it  to  be  rotten  and  ill  fulled, 
*  et  ceo  fuit  adjudge  bon  sans  gar- 
ranty.'  And  then  West  said  the 
wool  was  warranted,  and  so  it 
was.  Rol/y  ridendo  et  protes- 
tando,  that  the  plaintiff  was  a 
wine  drawer,  and  yet  knew 
nothing  of  wines,  said  for  plea 
for  B.,  that,  at  the  time  of  selling 
the  wine,  it  was  sufficient  and  fit 
or  sound  (snffic'  et  able).  The 
Court  held  that  the  plaint  should 
be  traversed ;  upon  which  he 
added,  **  and  not  corrupt."  C.'s 
plea  was,  that  he  sold  to  plaintiff 
as  B.'s  servant,  and  in  no  other 
manner.  Martin. — You  have  de- 
ceived the  plaintiff  to  your  own 
knowledge  (de  vre'  conis'  de- 
men')" 

(a)  Cro.  Jac.  196. 


648 


CAfiBB  IN   THB  EXOmUVJEB, 


1847. 


ooimnonwealtfa ;  as  9  H.  6.  53;  7  H.  4.  15(a);  and  11 
£d.  4u  6."     Tbe  caaee  are  collected  in  1  Viaei^B  Abridg- 
ment, 520.     [Parkey  B. — Suppoee  that  I,  not  bdag  m«eUer 
of  wine,  import  a  pipe  £rom  Oporto,  and  on  its  arrival  at 
the  docks  transfer  it  to  you  for  a  prioe^  without  se^ng  or 
tasting  it,  shall  I  be  liable  to  an  action  if  it  proves  badf] 
The  sale  alone  would  impose  that  liability.      [AUengm^ 
B. — There  must  be  a  di£Eerenoe  between  exposing  food  or 
wine  for  sale,  and  transferring  a  bargain  in  it.     The  case 
put  in  the  Year  Book  o£  Han.  ^,  is  that  of  a  general  dealer, 
who  as  such  may  be  bound  at  law  to  know  the  qod&ty  of  the 
article  he  sells.  Parke^  Bw — ^You  must  contend  that  even  if 
the  seller  is  not  a  dealer  in  provisions,  or  does  not  wanant 
them,  or  is  not  guilty  of  any  fraud,  or  has  no  knowledge 
of  the  particular  article,  he  is  liable  if  it  be  not  soond, 
whether  the  buyer  suffers  illness  in  consequence  or  aot 
The  case  in  the  Year  Book,  9  Hen.  6,  on  which  that  in 
Keilway  seems  to  rest,  is  one  a£  a  tavemer.     Aldtrmnij  & 
— The  Year  Bode,  11  Ed.  4,  6,  lays  down  a  general  pro- 
bibition  by  law  (5)  to  sell  corrupt  victual  (c).     Whether 
the  bad  wine  or  food  is  sold  by  a  general  dealer  in  either 
or  not,  the  injury  to  the  public  from  eeUng  tfaem  is  tlie 
same.      Bolfey  B. —  The  case  in  Croke  James  explains 


(a)  This  seems  a  mkUken  «> 
ferenoe  to  the  Year  Book. 

{b)  This  seems  to  allade  to 
Stat.  Inoert.  Temp.,  c.  7, 1  Tom- 
lins,  SUtates  at  Large,  8to,  888  ; 
see  also  the  Statote  of  PiUory 
and  Tumbrel,  51  Hen.  8,  c  e, 

(c)  Year  Book,  Trta.  U£d.i, 
6B.  J^riflii  8ua,''Car  si  jeo 
vende  a  un  bomme  xx  berhiii 
per  toer,  s^ils  sonts  cetrnfits 
nnoore  si  jeo  gananie'  eux,  il 
n'avera  ace*  de  disoeit  snr  le  gar- 


laatie,  et  ae   aera    tavoEi^  m 
qfit  Us  sent  laoita  jao  ae  paiae 
oonostie^'ils  sont  oormptes,  qit 
jeo  done  tmst  ct  confidoM* 
▼ons,  si  jeo  sois  diaoeiTe,  jeo  aicr' 
ace'  de  diseeiC,  dec,  bms  aLJ/» 
▼ende  matton  par  aiaager  ^ 
cat  oonrapt,  il  aver^  aec*  de  ^ 
oeit,  oemC  jeo  ae  gan^  eelL' 
Ae^— '' £b  Toetos  cMe  le  < 
est  *  p  c  ^  il  eat  prahibite  per  i^ 
ley  ^  home  vcnde  vitaiie  etf^ 
raptod^dfc.     See6lH.d,e.f 
a.a 


»» 
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those  in  tibe  Year  Books,  as  turmng  on  the  adenter  m  the         1847. 
seller,  or  on  the  peculiar  duty  of  a  tayemer.]    Jhe  scienter      1  ^"  ^" 
is  immatenaL     On  the  same  grounds  of  puWc  danger,  «• 

a  servant's  carrying  a  child  afflicted  with  the  snaall-pox 
along  a  public  highway  in  which  persons  are  passing,  and 
near  inhabited  houses,  is  indictable:  JRex  w.  VantandiUo{d), 
Kitchen  on  Courts  Leet,  21,  pi.  29,  shews  that  a  selling 
by  butchers,  fidimongers,  and  other  Tictnallers,  of  any  cor- 
rupt victuid,  not  wholesome  for  men's  bo^es,  was  in- 
qiiirable  in  die  leet.  Blackstone,  m  his  Commentaries, 
?oL  3,  p.  166,  says,  ^^  In  contracts  for  provisions,  it  is 
alw^s  implied  that  they  are  whcdesome ;  and  if  they  be 
not,  the  same  remedy  {viz.  by  action  on  liie  case  to  exact 
daioages  for  the  deceit)  lies  against  him."  Gray  v.  Cox  (Jb) 
shews  that  the  seller  of  an  article  undertakes  that  it  shall 
be  reaaonably  fit  for  the  use  for  which  it  is  intended. 
[JParke,  B. — That  is  confined  to  cases  where  he  under- 
takes to  manufacture  it(r)}.  Whatever  a  man  does  to  the 
article  to  vary  it  froflui  its  natural  state  is  suffidieBt,  e.  g. 
caiti]!^  up  or  ddnning  an  .animal.  {jParAty  B. — The  sole 
point  for  consideraiion  is,  whether  an  ordinary  individual, 
not  clothed  with  any  ^aracter  of  general  deder  in  pro- 
viaons,  who  boni  fide  sells  meat  for  human  consumption^ 
10  liaUe  to  an  action  on  the  case  by  the  buyer  of  the  article 
if  it  proves  unsound.  This  is  not  the  case  of  a  butcher,  or 
Ittmner,  or  fanner  killii^  or  <expoBing  to  sale  meat  in  open 
market,  who  may  be  reasonably  taken  as  impliedly  war- 
muting  the  meat  to  be  sound.  Would  an  indictment  lie 
agaaiKt  an  ordinary  individual  for  so  doing  ?]  OnprtncipLe 
&ere  is  no  distinction  between  such  an  individual  and  any 
such  trader,  and  both  oo^t  to  be  alike  liable ;  in  the  sale 
of  unsound  meat  is  in  itself  illegal. 

(a)  4M.&SeL73;  1  Rusaell         (c)  See  2 M.  & Gr. 279 ;  4  M. 
on  Crimes,  by  Greaves,  108.  &  W.  402 ;  2  B.  &  Adol.  466 ;  6 

(&)  4  B.  &  C.  108.  Bing.  533. 
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Whitehurit  and  Mtller,  in  support  of  the  rule. — If  a  con« 
tract  for  «Je  of  unsound  meat  is  expressly  forbidden  by 
law,  it  is  Toid,  and  no  warranty  can  be  implied  by  law 
to  attach  to  it.     Nor  is  there  any  distinct  authority  to 
prove  what  the  plaintiff  contends  for ;  whereas  it  is  dear 
law,  that  where  a  man  buys  a  specific  article,  no  warranly 
arises,  for  the  maxim  of  caveat  emptor  applies :   Chanter  v. 
Hopkins  (a).     That  applies  to  sales  of  food  as  well  as  of 
other  chattels.    If,  on  the  contrary,  a  man  orders  an  article 
to  be  made  for  a  particular  purpose,  the  party  who  under- 
takes to  supply  it  is  bound  to  furnish  one  fit  for  that  pur- 
pose :  Shepherd  v.  Pybus  (6).     In  Chanter  v.  Hopkins^  Lord 
Ainnger  said,  "  A  warranty  is  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes  shall  be  a 
part  of  a  contract,  and,  though  part  of  the  contract,  yet  col- 
lateral to  the  express  object  of  it.   But  in  many  of  the  cases, 
the  circumstance  of  a  party  selling  the  thing  by  its  proper 
description  has  been  called  a  warranty,  and  the  breach  of 
such  contract  a  breach  of  warranty ;  but  it  would  be  better 
to  distinguish  such  cases,  as  a  non-compliance  with  a  con- 
tract which  a  party  has  engaged  to  fulfil."    [Parhey  R,  re- 
ferred to  the  note  to  Cutter  v.  Powell  (c)y  in  Smith's  Lead- 
ing Cases,  Vol.  2.]     Parkinson  v.  Ijee{d)  settles,  that  where 
a  buyer  has  an  opportunity  of  seeing  part  of  the  thing  sold, 
no  warranty  is  implied  by  law.    Then  do  the  old  cases  esta- 
blish such  a  difference  in  the  instance  of  selling  unwhdesome 
provisions  for  human  food,  that  a  party  is  liable  to  an  actioo 
for  selling  them,  without  knowing  them  to  be  unfit  for  food, 
or  warranting  them  to  be  fit?    Is  every  isolated  act  of  sell- 
ing such  a  dealing  as  makes  the  seller  liable  in  case  of  tbe 
article  pioving  bad  ?    The  strongest  case  in  the  affinoa- 


(o)  4  M.  &  W.  399.  M.  &  Gr.  279. 

(h)  3  M.  &  Gr.  &68 ;  4  Scott,  (c)  6  T.  R.  323. 

434.    See  Broum  ▼.  EdginffUmy  2  \d)  2  East,  314. 
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tive  is  in  the  Year  Book,  11  Ed.  4,  6  B.  (a).    It  was  one  of        1847. 
the  judges  who  there  said  tliat  the  sale  of  corrupt  victual       Burnby 
was  prohibited  by  law.   It  was  there  said,  that  if  I  sell  a  man  ^' 

twenty  sheep  to  kill  (which  must  mean  for  food),  if  they 
are  rotten  no  action  lies,  because  till  killed  no  one  can  tell 
whether  they  are  rotten  or  not ;  nor  would  the  man  who 
sells  to  kill  have  them  in  his  possession,  so  as  to  know  their 
state  when  dead.  It  would  then  be  sufficient  in  the  declara- 
tion to  state  a  sale  of  food  not  being  fit  for  the  food  of  man.] 
At  the  trial,  the  learned  judge  said  there  was  a  warranty 
in  law,  and  lefl  it  to  the  jury  only  whether  the  pig  was 
unwholesome  when  lefl  at  Penrose's  stall,  without  asking 
ihem,  whether  it  was  sold  for  use  of  man  or  not.     [^Parke, 
B. — It  was  assumed  throughout  that  it  was.     The  simple 
point  is,  whether  the  bare  allegation  that  the  defendant  sold 
not  exposed  to  sale  to  the  plaintiff,  for  the  food  of  man, 
corrupt  and  unsound  victuals,  he  not  being  a  dealer  in 
them,  or  proved  to  know  them  to  be  unsound,  is  sufficient 
to  entitle  the  plaintiff  to  maintain  an  action  for  deceit] 
Comyns,  in  his  Digest,  tit.  Action  on  the  Case  for  Deceit 
(E.  4),  cites  Kitchen,  174,  to  shew  that  if  a  buyer  of  a 
horse  has  opportunity  of  discovering  a  (patent)  defect  in 
him  by  inspection,  and  does  not,  no  action  lies  (b) ;  adding, 
•*  So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or  his  ser- 
vunt  taste  and  approve  of  it."     The  case  of  a  tavemer  is 
one  where  the  article  of  food  furnished  to  the  guest  is  not 
Bdected  by  him  in  the  first  instance.     So,  if  I  order  meat 
generally  of  a  butcher,  without  selection,  the  implied  con- 
tract is  that  the  meat  shall  be  good.     \^Parke,  B. — That  is 
not  the  case  of  ordering  a  particular  piece  of  meat  to  be 
cent  home.     The  question  in  the  tavemer's  case  is»Sirhether 
as  such  he  was  bound  to  supply  sufficiently  good  meat,  re- 
sembling  Shepherd  v.   Pybtis  (c).      Alderson,    B. — ^Fitz- 

(a)  Ante,  p.  648,  d.  c.        (b)  See  2  Roll.  R.  5;  Southern  v.  Haw. 

(c)  d  M.  &  Gr.  868;  4  Scott,  434. 
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Parke,  B.,  now  delivered  the  judgment  of  the  Court —        1847. 
This  case  was  tried  before  my  Brother  Pattesoriy  at  the  last      ^"'^'     ' 
Summer  Assizes  for  the  county  of  Lincoki.     It  was  an  ao-  v* 

tion  on  the  case,  allying  that  the  defendant  publicly  offered 
the  carcase  of  a  pig  for  sale,  as  and  for  food  for  man,  and 
by  falsely  and  fittudulently  warranting  it  to  be  wholesome, 
and  fit  for  food  for  man,  sold  it  to  the  plaintiff,  who  paid 
the  defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcase  of  the  pig  was 
exposed  for  sale  in  the  public  street  of  Lincoln,  in  the  shop 
of  one  Penrose,  a  butcher,  when  the  defendant  bought  it, 
but  did  not  take  it  away.  The  pldndff  afterwards  applied 
to  Penrose  to  purchase  it,  but  being  informed  it  was  already 
sold  to  the  defendant,  he  applied  to  him,  and  agreed  with 
him  to  buy  it,  and  paid  him  for  it.  It  turned  out  that  the 
pig  was  measly;  it  became  aflerwards  putrid,  was  unfit  for 
food,  and  the  plaintiff,  having  called  on  the  defendant  to 
repay  the  sum  given  to  him,  which-  was  refused,  brought 
this  action. 

It  did  not  appear  that  the  defendant  had  any '^knowledge 
of  the  unsound  state  of  the  pig ;  and  he  was  not  a  butcher, 
or  dealer  in  meat.  He  had  not  exposed  it  publicly  for  sale. 
He  had  bought  the  pig  for  his  own  use,  and  left  it  till  it 
should  be  delivered;  but  when  he  sold  it  to  the  plidntiff, 
there  was  a  reasonable  presumption  for  the  considera- 
tion of  the  jury^that  he  knew  it  was  to  be  used  for  human 
food. 

On  this  state  of  facts,  Mr.  fFhitehurst,  for  the  defendant, 
prayed  for  a  nonsuit  at  the  close  of  the  plaintiff^'s  case. 
Hie  learned  judge  permitted  the  case  to  proceed,  reserving 
the  point,  whether  he  ought  to  have  nonsuited.  The  plain- 
tiff had  a  verdict,  and  a  rule  nisi  for  a  nonsuit  having  been 
obtained,  the  case  was  fully  argued  at  the  sittings  after  last 
term. 

The  argument  for  the  pldntiff  was,  that  ihe  sale  of  vic- 
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tuals  to  be  used  as  food  for  man  differed  firom  the  sale  of 
other  oommodities,  and  that  the  vendor  of  such,  if  they 
were  unwholesome,  was  liable  to  the  vendee,  without  firaud 
or  warranty.    This  position  is  laid  down,  apparently  in  ge- 
neral terms,  in  Keilway,  91 ;  but  the  cases  there  referred  to, 
in  the  Year  Books,  9  Hen.  6, 37,  pL  53,  and  1 1  £dw.  4,  Trin. 
10,  pi.  6,  and  other  authorities  (a),  when  considered^  lead  to 
this  conclusion,  that  there  is  no  other  difference  between 
the  sale  of  victuals  for  food,  and  other  articles,  than  this, 
that  victuallers,  butchers,  and  other  common  dealers  in  vio- 
tuab,  are  not  merely  in  the  same  situation  that  common 
dealers  in  other  commodities  are,  and  liable  under  the  same 
circumstances  as  they  are,  so  that,  if  an  order  be  sent  to 
them  to  be  executed,  they  are  presumed  to  undertake  to 
supply  a  good  and  merchantable  article;  but  May  are  abo 
liable  to  punishment  for  selling  corrupt  victuals,  by  virtoe 
of  an  ancient  statute,  (certainly  if  they  do  so  Aiunrni^ly, 
and  probably  if  they  do  not),  and  are  therefore  responsible 
civiUy  to  those  customers  to  whom  they  sell  such  victuals^ 
for  any  special  or  particular  injury  by  the  breach  of  thehw 
which  they  thereby  commit.     That  they,  the  common  deal- 
ers, not  allpersams,  are  liable  criminally  for  selling  corrupt 
victuals,  is  dear;  for  Lord  Cake  says,  in  4  Inst.  261:— 
*^  This  court  of  the  leet  may  inquire  of  corrupt  victual,  a9 
a  common  nuisance,  whereof  some  have  doubted,  both  for 
that  it  is  omitted  in  the  statute  of  the  leet,  and  of  the  weak 
authority  of  the  book  of  the  9  Hen.  6,  where  Martyn  saith 
that  it  is  orddned  that  none  should  sell  corrupt  victual 
And  Cottismore  held  the  oiunion  that  it  is  actio  popularifl^ 
whereupon  it  is  collected  that  the  conusance  thereof  be- 
kmgeth  to  the  leet;  and  Martyn  and  Neal,  (11  Hen.  4)^ 
agreeing  with  him,  said  truly;  for,  by  the  statute  of  5lHen.3, 
Slat  pillor\  et  tumbrel\  et  asdss'  panis  et  cervis^  and  by 
the  statute  made  in  the  reign  of  £dw.  1,  intituled  Stat*  de 

(•)  7U.i,  15,  IC;  11  H.4»  H  1^;  H  H.G,  la 
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pistoribus  et  brasiatoribus,  et  aliis  vitellariis^  it  is  ordained        1847* 
that  none  shall  sell  corrupt  victuals." 

The  statute  51  Hen.  3,  of  the  Pillory  and  Tumbril^ 
and  Assize  of  Bread  and  Ale^  applies  only  to  vintners^ 
brewers,  butchers,  and  cooks.  Amongst  other  things,  in- 
quiry is  to  be  made  of  the  vintners'  names,  and  how  they 
sell  a  gallon  of  wine,  or  if  any  corrupted  wine  be  in  the 
town,  or  such  is  not  wholesome  for  ntian's  body ;  and  if  any 
batcher  sell  contagious  flesh,  or  that  died  of  the  murrain, 
or  cooks  that  seethe  unwholsome  flesh,  &c.  Lord  Coke 
goes  on  to  say,  that  Britton,  who  wrote  after  the  statute 
51  Hen.  3,  and  following  the  same,  saith,  **Puis  soit  in- 
quise  de  ceux  queux  achatent  per  un  manner  de  measure, 
et  yendent  per  meinder  measure  faux,  et  ceux  sont  punis 
opme  vendors  des  vines,  et  auxi  ceux  que  serront  atteint  de 
&az  aunes,  et  faux  poys,  et  auxi  les  macegrieves  {macellarii, 
butchers  (a)),  et  les  gents  que  de  usage  vendent  a  trespas- 
santa  (passengers)  mauvaise  vians  corrumpus  et  wacrus,  et 
aatrement  perillous  a  la  saunty  de  home,  encountre  le  forme 
de  nous  statutes." 

This  view  of  the  case  explains  what  is  said  in  the  Year 
Book,  9  Hen.  6,  53,  that  "  the  warranty  is  not  to  the  pur- 
pose ;  for  it  is  ordained  that  none  shall  sell  corrupt  victuals;" 
nad  what  is  said  by  Tanjieldy  C.  B.,  and  Althaniy  B.,  Cro. 
Jac  197,  ^^that  if  a  man  sells  corrupt  victuals,  without 
warranty,  an  action  lies,  because  it  is  against  the  common- 
weaHth :"  and  also  explains  the  note  of  Lord  IJaUy  in  Ist 
iltzherbert's  Natura  Brevium,  94,  that  there  is  diversity 
between  selling  corrupt  wines  as  merchandise ;  for  there  an 
aetion  on  the  case  does  not  lie  without  warranty ;  otherwise, 
if  it  be  for  a  tavemer  or  victualler,  if  it  predict  any. 

The  defendant  in  this  case  was  not  deaUng  in  the  way 
of  s  conmion  trade,   and  was  not  punishable  in  the  leet 

(a)  MaceBariiy  rather  sellers  means  those  who  sell  wittingly 
of  meat  in  shambles ;  buf  mace-     stolen  meat. 
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1847. 


for  what  he  did.  He  merely  transferred  his  baigsdn  to 
plaintiff.  He  falls  within  the  reason  of  the  former  pai 
Lord  HaUs  distinction ;  and  there  being  no  evidence  < 
warranty,  or  of  any  fraud,  he  is  not  liable.  The  plai 
ought,  therefore,  to  have  been  nonsuited  at  the  trial, 
this  rule  must  be  made  absolute. 

Rule  absolut 


In  1786  a  tes- 
tatrix de?  ised 
her  real  estate 
to  her  brother- 
in-law  T.  K. 
and  sister  A. 
K.  his  wife, 
for  their  lives; 
and  from  and 
after  their  de- 
ceases, to  her 
nephew  J.  6. 
K.,  son  of  the 
said  T.  and  A. 
K.,  in  fee ;  bnt 


Doe  d.  Knight  v.  Chaffey  and  Another. 

JL  HIS  was  an  ejectment,  brought  on  the  demise  of  J 
Knight,  dated  10th  July,  1822,  to  recover  "  one  un^v: 
moiety,  or  half  part,  of  and  in "  a  farm  and  lands  in 
parish  of  Martock,  in  the  county  of  Somerset  At 
trial  of  the  cause,  before  Plattj  B.,  at  the  Summer  Ass 
for  that  county,  1845,  a  verdict  was  foimd  for  the  phdr 
subject  to  the  opinion  of  the  Court  on  a  case  which  sti 
in  substance  as  follows : — 

The  lessor  of  the  plaintiff  claims  to  be  entitled  under 
V"  S^'^l*^i  will  of  Elizabeth  Goodden,  hereinafter  set  out- 

J.  G.  K.  should  ' 

not  snnrive  the  By  indentures  of  lease  and  release,  bearing  date  the  ] 

K.,  and  should  and  16th  days  of  May,  1758,  the  release  being  made 

heir^wSly"*  twccu  Edward  Damer  and  Mary  his  wife  of  the  first  j 

begotten,  then  Richard  Maddock  of  the  second  part,  Thomas  Goo( 

and  m  such  ,  *  t  •  t   -r*  j 

rase  the  testa,  and  Ann  Damer,  spinster,  daughter  of  the  said  Edi 
same  to  the  Damer,  of  the  third  part,  and  Edward  Patten  and  J 
Idd^T^Mid  A**  *^*^°  Warre,  of  the  fourth  part,  certain  tenements  and  1 
K.,  their  heirs    (including  the  entirety  of  the  lands,  one  imdivided  hk 

and  assigns  for 
ever. 

The  said  J.  6.  K.,  mentioned  in  the  will,  died  in  his  parents'  lifetime,  an  infant.  Afti 
death,  another  son  of  T.  and  A.  K.  was  horn,  who  was  called  by  the  same  names,  i 
died  in  1 795.  The  second  J.  6.  K.  married  and  had  issue  a  son,  J.  K.,  and  died  in  1823.  ' 
died  in  1842. 

Held,  that  the  "  next  heir,"  in  the  will,  was  to  be  construed  to  mean  the  person  who  si 
fin  the  character  of  true  heir  of  T.  and  A.  K. ;  that,  therefore,  the  executorj  derise  orer 
effect  only  on  the  death  of  T.  K.,  the  surviving  devisee  for  life,  and  the  estate  then  vest 
J.  K.,  who  then  filled  the  character  of  heir  of  T.  and  A.  K. 
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whereof  is  sought  to  be  recovered  in  this  action)  were  1847. 
limited,  afler  the  solemnization  of  a  then  intended  mar- 
riage, which  afterwards  took  effect,  between  the  said  Thomas 
Groodden  and  Ann  Darner,  to  the  following  uses,  that  is  to 
say :  To  the  use  of  the  said  Thomas  Goodden,  for  his  life, 
without  impeachment  of  waste ;  remainder  to  the  use  of  the 
said  Edward  Patten  and  Jonathan  Warre,  and  their  heirs, 
during  the  life  of  the  said  Thomas  Ooodden,  in  trust  to 
support  the  contingent  uses  therein  limited ;  remainder  to 
the  use  of  such  child  or  children  of  the  body  of  the  said 
Thomas  Goodden,  on  the  body  of  the  said  Ann  to  be  be- 
gotten, his,  her,  and  their  heirs,  in  such  shares  and  propor- 
tions, and  for  such  estates  and  interests,  and  charged  with 
the  payment  of  such  sum  or  sums  of  money  to  any  other 
the  child  or  children  of  the  said  then  intended  marriage, 
and  in  such  manner  as  the  said  Thomas  Goodden  and  Ann 
his  intended  wife,  or  the  survivor  of  them,  should  by  any 
deed  or  deeds  in  writing,  or  by  his  or  her  last  will  and  testa- 
ment in  writing,  under  the  hands  and  seals  of  the  survivor 
of  them,  attested  by  two  or  more  credible  witnesses,  give, 
grant,  limit,  direct,  or  appoint ;  and  in  default  of  such 
gift,  grant,  limitation,  direction,  or  appointment,  and  sub- 
ject thereto,  to  various  uses  which  did  not  take  effect. 

The  said  Thomas  Goodden  and  Ann  Damer  were  mar- 
ried ofn  the  20th  day  of  August,  1758.  Thomas  Goodden 
died  before  his  wife,  on  the  12th  day  of  October,  1779. 
There  was  issue  of  Thomas  Groodden  and  Ann  Damer  five 
^lildren.  Of  these  children  there  were  two  only,  viz.  Ann 
"and  Elizabeth,  who  became  material  to  the  title :  Ann  was 
bom  on  the  7th  of  September,  1762,  was  married  to 
Thomas  Knight  on  the  25th  of  November,  1783,  and  died 
9th  January,  1796;  Elizabeth  was  bom  on  the  27th  of 
February,  1764,  and  died  unmarried  on  the  24th  of  Febm- 
wy,  1787. 

Hie  BsiA  Ann  Goodden  (formerly  Ann  Damer),  after 
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the  death  of  Thomas  Goodden,  her  husband,  by  an  inden- 
ture of  appointment,  bearing  date  the  8th  of  March,  1784, 
and  made  between  the  said  Ann  Groodden  of  the  one  part, 
and  the  said  Thomas  Knight  and  Ann  his  wife  (formerly 
the  said  Ann  Goodden,  spinster),  and  the  said  Elizabeth 
Goodden,  of  the  other  part,  in  pursuance  of  the  power 
vested  in  her  by  the  hereinbefore-mentioned  indentures, 
duly  limited  and  appointed  the  lands  and  tenements  included 
in  those  indentures,  from  and  after  the  death  of  the  said 
Ann  Gt)odden,  to  the  use  of  the  said  Ann  Knight  and 
Elizabeth  Goodden,  in  fee,  as  tenants  in  common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on 
the  24th  of  February,  1787,  seised,  by  virtue  of  the  before- 
mentioned  appointment,  of  the  reversion  in  fee,  expectant 
on  the  death  of  her  mother,  of  and  in  one  imdivided  moiety 
of  the  said  tenements  and  lands  mentioned  in  the  abore- 
mentioned  indentures.  The  said  Elizabeth  Goodden,  being 
so  seised,  made  a  will,  dated  the  11th  of  December,  1786, 
under  which  the  lessor  of  the  plaintiff  now  claims  tide. 
The  material  parts  of  this  will,  which  was  duly  executed 
and  attested  to  pass  real  estate,  were  as  follows : — 

'^  This  is  the  last  will  and  testament  of  me,  Elizabeth 
Goodden,  of  Bower  Hinton,  in  the  parish  of  Martock,  in 
the  county  of  Somerset,  spinster.  I  ^ve  and  devise  all 
and  singular  the  messuages,  tenements,  lands,  and  heredita- 
ments, which  I  am  seised  of  or  entitled  imto,  either  in  pos- 
session or  reversion,  remainder  or  expectancy,  situate, 
lying,  and  being  within  the  parish  of  Martock  aforesiud,  or 
elsewhere,  in  the  said  county  of  Somerset,  unto  my  brothe^ 
in-law,  and  sister  Ann  Knight,  his  wife,  of  Bower  Hinton 
aforesaid,  yeoman,  for  and  during  the  term  of  their  natural 
lives ;  and  from  and  afler  their  deceases,  I  give  and  devi^ 
the  same  unto  my  nephew,  John  Gt>odden  £[night,  son  of 
my  said  brother-in-law  and  sister  Ann  Knight,  his  heirs 
and  assigns,  for  ever :   But  in  case  the  said  John  Goodden 
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Enight  should  not  survive  my  said  brother-in-law  and  sis-  1847. 
ter,  Thomas  and  Ann  Knight^  and  should  die  without  an 
heir  lawfully  begotten,  then  and  in  such  case  I  give  and 
devise  the  same  to  tlie  next  heir  of  the  said  Thomas  and 
Ann  Knight,  my  brother*in-law  and  sister  as  aforesaid, 
their  heirs  and  assigns,  for  ever.  I  also  give  and  bequeath 
unto  my  said  brother-in-law  and  sister  Ann  Knight, 
all  such  lands  in  Mattock  aforesaid  as  I  am  entitled 
unto  for  any  term  or  number  of  years,  to  hold  unto  my  said 
brother-in-law  and  sister  Ann  Knight,  and  their  assigns, 
for  and  during  the  term  of  their  natural  Hves ;  and  from  and 
after  their  deceases,  I  give  and  bequeath  the  same  unto  their 
said  son  John  Groodden  Knight,  his  executors,  administra- 
tors, and  assigns,  and  his  heirs  lawfully  begotten.  And  as 
and  for  and  concerning  all  and  other  my  personal  estate 
whatsoever,  I  give  and  bequeath  the  same  unto  my  said 
brother-in-law  and  my  sister  Ann  Knight,  his  wife  afore- 
said, whom  I  hereby  make  and  appoint  sole  executor  and 
executrix  of  this  my  last  will  and  testament." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died 
in  January  1796.  John  Goodden  Knight,  mentioned  in 
the  sud  vnU,  died  shortly  after  the  testatrix,  viz.  in  June, 
1787,  without  issue ;  in  fact,  he  was  then  a  child  not  a  year 
old.  Soon  aft;er  the  death  of  this  son,  another  son  of  the 
sud  Thomas  and  Ann  Knight  was  bom,  who  was  also 
called  John  Gtxxlden.  This  last  John  Goodden  Knight 
was  bom  in  November,  1787 ;  on  the  3rd  of  November, 
1811,  he  married  Mary  Welch;  he  died  in  June  1823. 
The  lessor  of  the  plaintiff  is  the  eldest  son  of  the  marriage 
of  the  said  last-mentioned  John  Goodden  Knight  and  Mary 
his  wife. 

The  said  Thomas  Knight,  and  Ann  his  wife,  are  both 
dead.  The  said  Ann  the  wife  died  in  December,  1795, 
and  die  sud  Thomas  Knight  died  in  June,  1842. 

The  case  then  set  forth  indentures  of  lease  and  release  of 
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1847.  the  Ist  and  2zm1  Jnlj,  1814,  whereby  Thomas  ELoight  and 
the  last-mentioned  John  Goodden  Knight,  the  ktter  being 
stated  therein  to  be  entitled  to  the  reversion  in  fee  of  the 
undivided  moiety  of  the  lands  in  questioii,  under  the  will  of 
Elizabeth  Goodden,  as  sorvivii^  son  and  heip^drlaw  of 
Ann  E^n^ht,  conveyed  the  undivided  moiety  in  fee  to 
parties  under  whom  the  defendants  claimed  title. 

The  case  also  stated  vinous  proceedings  under  an  act  of 
the  59  Geo.  3,  for  inclosing  hnds  within  the  parishes  of 
Martock  and  Muchelney,  in  the  county  of  Somerset,  which 
on  behalf  of  the  defendants  it  was  contended  had  the  efiect 
of  a  partition  and  exdiange,  whereby  the  parties  entitled  to 
the  entirety  of  the  lands  of  Elizabeth  €roodden  would,  after 
the  award  made  under  the  act,  be  entitled  to  the  entirety  of 
the  lands  awarded,  and  not  to  an  undivided  moiety,  and 
consequently  that,  even  if  the  lessor  of  the  plaintiff  had  a 
good  title  imder  the  will  of  Elizabeth  Goodden,  such  title 
would  Bot  support  the  demise  in  tiiis  ejectment.  Upon  this 
part  of  the  case  no  report  is  called  for. 

The  lessor  of  the  pluntiif  claims  to  be  entitled  to  the 
undivided  moiety  sought  to  be  recovered  in  this  actioD, 
under  the  said  will  of  the  said  Elizabeth  Goodden,  notwith- 
standing the  said  indentures  of  the  Ist  and  2nd  July,  1814, 
and  notwithstimding  the  said  proceedings  under  the  indo- 
sure  act  The  defendants  contend,  that  the  lessor  of  tiie 
plaintiff  is  not  entitled  to  recover  under  the  said  will,  and 
that,  even  if  he  shews  any  title  under  the  said  will,  he  can- 
not, upon  the  facts  disclosed  in  the  case,  maintain  an  action 
in  the  present  form,  for  the  undivided  moiety  of  the  said 
premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  the  verdict  entered  for  him  is  to  stand, 
otherwise  the  verdict  is  to  be  entered  for  the  defendants. 

The  case  was  argued  on  the  25th  and  27th  of  January 
last,  by 
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Humphry y  for  the  j^aintiff. — Tbe  lessee  of  the  plaintiff  con-  1647. 
tendfl^  that  under  the  devise  of  ihQ  undivided  moiety  in  ques- 
ticHi,  contained  in  the  will  of  Elizabeth  Groodden,  Thomas 
and  Ann  Knight  took  a  joint  estate  tail,  with  a  renuunder  in 
fee  to  the  first  John  Ooodden  Knight^  in  case  he  survived 
them ;  or  else  that  the  lessor  of  the  plaintiff  is  entitled  under 
the  executory  devise  over,  as  the  next  heir  of  Thomas  and 
Ann  Knights  If  it  were  not  for  the  introduction  of  the 
words  **  their  heirs  and  assigns,"  in  the  executory  devise, 
there  would  be  no  doubt  in  the  case.  The  question  is,  whe« 
ther  the  words  ^  next  heir  "  are  words  of  limitation,  enlarg- 
ing the  estate,  or  words  of  purchase,  conferring  the  interest 
on  tbe  person  who  should  first  answer  that  description. 
Now  in  the  construction  of  wills  the  Court  will  give  effect, 
if  possible,  to  the  intention  of  the  testator,  and  there  may 
be  in  a  will  an  intendment  made  which  oouM  not  be  in 
the  case  of  a  deed.  And  it  is  submitted  that  in  this  case 
the  words  *^  next  heir  of  Thomas  and  Ann  Knight^"  there 
being  no  subsequent  words  of  limitation,  created  an  estate 
tail  in  them,  with  an  executory  devise  over  in  fee  in  fidluro 
of  their  issue.  In  Nanfan  v.  Legh  (a),  a  devise  to  A.  as 
soon  as  he  should  attain  twentyw)ne,  and  to  his  heirs 
lawfully  begotten  for  ever,  was  held  to  give  A.  an  estate  taiL 
So,  in  Burley^s  c(ue  (&),  the  devise  was  ^  to  A.  for  life, 
remainder  to  the  next  heir  male^  then  to  remain;"  and  it 
was  adjudged  an  estate  tail  in  A*  In  King  v.  MeVing  (c), 
where  the  testator,  having  four  sons,  devised  the  land  to 
his  son  B.  for  life,  and  after  his  decease  to  the  issue  of  his 
body  lawfully  begotten  on  a  second  wife,  and  for  want  of 
sadi  issue  to  J.  M.,  in  fee.  Lord  Hale  held  this  to  be 
an  estate  tail  in  B. ;  and  cited  BiJUhti  ease  (d)y  where  a 
devise  to  A.,  and  if  he  dies  not  having  a  son,  then  to 
remdn  to  the  heirs  of  the  testator,  was  held  an  estate  tail 


(a)  7  Taunt.  85.  (c)  1  Rep.  66. 

(h)  Cited  1  Ventr.  290.  (d)  1  Ventr.  225. 
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1847*        in  A.,  the  word  ^^son"  being  taken  to  be  nomen  ooUectiTum. 
On  the  other  hand,  in  Archer^ s  case  (a),  the  limitation  was 
to  A.  for  life,  and  after,  to  the  next  heir  male  of  A.  and 
to  the  heirs  of  the  body  of  sueh  next  heir  male;  and  by 
reason  of  the  superadded  words  of  limitation,  the  devise 
to  the  heir  was  a  remainder  to  him  by  purchase.     But  in 
a  will,  an  "  heir  male,'*  or  "  heir  lawfully  b^otten,**  is  by 
intendment  taken  to  be  an  heir  male,  or  lawfully  begotten 
of  the  body  of  the  party,  and  so  to  create  an  estate  tail. 
Here,  also,  the  ^^next  heir  of  Thomas  and  Ann  Knight '* 
must  be  the  heir  of  both  husband  and  wife,  and  therefore 
must  be  the  issue  of  their  bodies:  Boe  v.  Quartley  {b).     The 
testator  seems  to  have  entertained  a  preference  for  her 
nephew,   and  the  descendants  of  her  nephew;   but  she 
requires  that  the  nephew  shall  survive  his  parents,  the 
tenants  for  life,  and  leave  issue,  otherwise  that  the  estate 
shall  go  to  the  next  heir  of  the  parents.     How  is  it  consis- 
tent with  this  general  intention,  that  the  words  ^^next  heir" 
should,  as  must  be  contended  for  the  defendants,  be  words 
of  purchase?  whereas,  if  an  estate  tul  vested  in  the  parents 
on  their  death,  fiuling  John  Goodden  Knight,  the  estate 
tail  goes  in  a  course  of  succession  through  every  issue  of 
their  body. 

A  second  view  of  the  construction  of  this  will  is,  that, 
even  if  the  words  "  next  heir  "  be  words  of  purchase,  the 
plaintiff  answers  the  description  of  such  next  heir.  The 
word  ^*  next "  or  '*  nearest  '*  makes  no  difference  in  the  l^al 
interpretation  of  the  word  "heir,*'  Heir  does  not  mean 
**  son  '*  or  "  child,"  unless  such  be  the  clear  meaning  of  the 
testator.  Here  the  manifest  intention  of  the  testator  was, 
that  the  survivorship  of  the  object  of  the  devise  should  be 
essential  to  the  character  of  devisee.  If  he  took  an  estate 
tail,  and  died  during  the  life  of  his  parent^  that  estate 
would  determine :  Brawnsward  v.  Edwards  (c).     The  de- 

(a)  Cited  1  Ventr.  231.       (6)  1  T.  R.  630.       (c)  2  Yes.,  sen^  2^ 
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fendant's  case  here  is,  that  "next  heir**  are  words  of  pur-  1847. 
chase.  But  if  so,  the  words,  being  technical,  are  to  be 
constmed  technically,  unless  there  be  a  violent  necessity 
to  the  contrary:  Jarman  on  Wills,  VoL  2,  pp.  1 — 12. 
Now  by  the  words  "  next  heir  *'  survivorship  is  implied ; 
the  person  who  answers  the  description  must  always  be 
the  eldest  surviving  child,  or  his  representative.  On  this 
part  of  the  case  he  cited  Archer*8  case,  Willis  v.  Hts- 
cax  (a).  Attorney"  General  v.  Martin  (b)y  Jesson  v.  Doe{c)y 
Jarman  on  Wills,  VoL  2,  p.  232.  [The  learned  counsel 
then  proceeded  to  argue  on  the  effect  of  the  proceedings 
under  the  indosure  act.] 

Malinsy  for  the  defendants. — The  construction  of  this 
will  is  clear.  The  estate  is  given  to  Thomas  and  Ann 
Ejiight  for  life,  and  to  their  infant  son  John  Goodden 
Knight  and  his  heirs  for  ever.  This  expressly  gives  him 
the  fee-simple.  Then  in  what  event  is  that  fee  taken 
away  ?  It  is  in  the  event  of  his  not  surviving  his  parents, 
and  leaving  an  heir  lawfully  begotten.  Nanfan  v.  Legh 
shews  that  this  means  a  lineal  heir.  Then  comes  the  clause, 
the  effect  of  which  is  the  question  for  the  Court,  namely, 
the  gift  over  to  ^^  the  next  heir  of  Thomas  and  Ann 
Ejiight,  their  heirs  and  assigns,  for  ever."  The  estate  in 
fee  is  to  go  over  when  the  two  circumstances  concur,  of 
John  Groodden  Knight  not  surviving  his  parents,  and  not 
leaving  lineal  issue.  These  circumstances  did  concur ;  there- 
fore the  gift  over  took  effect,  and  by  way  of  executory  de- 
vise :  PeUs  V.  Broum  (rf).  Doe  d.  Bamefield  v.  Wetton  (e). 
The  estate  in  the  first  taker  being  a  fee,  with  an  execu- 
tory devise  over  in  case  of  a  compoimd  event,  that  is  incon- 
sistent with  an  estate  t^:  Toovey  v.  Ba8sett{f\  Frogmorton 

(o)  4  Myl.  &  C.  107.  Godb.  282. 

\h)  2  Phillips,  64.  («)  2  Bos.  &  P.  324. 

(e)  2  BUgh,  1.  (/)  10  East,  460 
{d)  Cro.  Jac.  690;  Palm.  137; 


^« 
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Y.  Holyda^{a),  Then  to  whom  £d  the  estate  go  OTer? 
After  the  death  of  John  Goodden  Knight  without  issue  in 
his  parent's  lifetime^  it  went  to  th^  next  heirs  and  assigns 
for  ever.  The  testatrix  clearly  meant,  by  ^^  next  heir," 
^^heir  apparent,"  in  its  ordinary  sense.  Having  given  the 
estate  to  the  only  living  child  of  her  uster  and  brother-in- 
law,  then,  if  that  child  should  die  in  their  Hfetime  without 
leaving  issue^  she  gives  it  to  the  person  who  should  naxt 
sustain  that  character  of  heir  apparent,  ^^Next  heir''  in 
truth  means  next  child^  or  at  all  events  next  son, — the  persoi 
who  would  next  be  heir,  if  the  parents  were  dead.  There 
are  many  cases  of  such  a  construction  in  the  case  of  wills. 
[He  cited  James  y.  Richardson  (b)y  Burcliett  v.  Durdant{c\ 
BeauUeu  v.  Earlef  Cardigan  (df),  Darbison  d.  Long  v.  Beau- 
mont (tf),  Goodriffht  v.  fVhite  {J\  Came  v.  Boach  (ff)y  Cham- 
bers V.  Taylor  (h)j  Wright y.  Craven{i\  Feame,  Cont.  Rem. 
210,  Jarman  on  Wills,  Vol.  2,  p.  13.]  The  case  of  Boei. 
Quartley,  cited  on  the  other  side,  also  supports  the  same 
construction.  Now  the  lessor  of  the  pluntiff  is  not  the 
^^  next^«aeir  "  in  this  sense;  he  is  the  grandson  of  the  tenants 
for  life,  and  the  first  person  answering  the  description  of 
heir  on  the  death  of  the  survivor  of  them,  but  he  is  not  the 
heir  contemplated  by  the  testatrix. 

The  case  was,  at  this  stage,  adjourned  until  the  next 
paper-day  (Jan.  29) ;  and  then,  upon  its  being  called  on, 

P  ARKX,  B.,  sidd, — ^We  are  all  agreed  as  to  that  part  of  the 
case  which  relates  to  the  construction  of  the  will,  namelj) 
that  the  "  next  heir  "  means  the  person  who  should  fill  the 
character  of  true  heir  of  Thomas  and  Ann  Ejiight;  ukI 

(a)  3  Burr.  1618.  («)  1  P.  Wms.  229. 

{b)  T.  Jones,  99;  1  Ventr. SM;  (/)  2  W.  Bla.  1010. 

2  Lev.  232.  (ff)  7  Bing.  226. 

(c)  2  Ventr.  311 ;  Carth.  1&4.  (A)  2  Myl.  &  Cr.  376. 

(d)  Ambl.  533.  (t)  6  B.  &  C.  366. 


*  «. 


V, 

Chaffey. 
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therefore  that  the  executory  devise  over  took  effect  only         1847. 
on  the  death  of  Thomas  Knight,  the  surviving  devisee  for      ^^"^^ 
life,  when  the  estate  vested  in  the  lessor  of  the  plaintiff,  d, 

who  then  filled  the  character  of  heir  of  Thomas  and  Ann 
Knight.  With  respect  to  the  rest  of  the  case,  it  is  very 
desirable  that  it  ^uld  be  inquired  into  out  of  Court. 

The  case  accordingly  stood  over  for  that  purpose,  but  no 
agreement  having  been  come  to  between  the  parties,  the 
argument  for  the  defendants  now  proceeded  as  to  the  other 
part  of  the  case,  and  the  Court  gave 

Judgment  for  the  plaintiff. 


Tatlob,  Administratrix  of  Barbara  Taylor^  deceased,  v.     April  21. 

Steele. 

Assumpsit  for  money  lent,  interest,  and  moL.y  due  In  an  action 
on  an  account  stated.  lcntr&c!'f  the 

Pleas,  non  assumpsit,  and  the  Statute  of  Limitations.       'oUowing  do- 

*  cnment  was 

At  the  trial,  before  Alderson*  B.,  at  the  last  Northum-  tendered  in 

CYlQdlCC  * 

berland  assizes,  it  appeared  that  the  action  was   brought  «  Berwick, 
by  the  plaintiff  as  administratrix  of  Barbara  Taylor,  to  re-  jg^j     £^0. 
cover  £170  for  money  lent  by  Barbara  Taylor  to  the  de-  5f*^*!?*J"^°™ 

"^  "^        .  ,     ,       Mrs.  B.  Taylor 

fendant,  with  interest  thereon.     On  behalf  of  the  plaintiff  the  sum  of 
a  witness  was  called,  who  stated,  that  in  July  1839  he  received,  for 
went  to  the  defendant's  house :  the  sheriff's  officers  were  in  t!t^^\  ^  ^^^' 

'  mue  to  pay 

possession  of  the  defendant's  goods.     The  defendant  wished  ^«r  ^^  ^^^ 

*^^^^  .  .  ,  rate  of  £h  per 

witness  to  lend  him  some  money;  witness  said  he  could  not.  cent,  from  the 
He  saw  the  defendant  again  in  the  evening,  when  he  siud  N.^s^ede ":— * 
his  sister  (the  deceased)  had  advanced  him  the  money  :  it  ^''^'  "°*  *® 
was  between  £150  and  £180.     The  plaintiff  tendered  in  stamp, either  ai 
evidence  the  following  document,  stamped  with  a  25.  receipt  miasory  note,  * 

.  or  an  agree- 

^^*"^P  • —  mcnt  of  the  value  of  ;e20. 
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1847.  ''  Berwick,  16th  March,  1841. 

"£170, 

*^  Received  from  Mrs.  Barbara  Taylor  the  sum  of 

£170,  for  value  received,  for  which  I  promise  to  pay  her 

at  the  rate  of  £5  per  cent,  from  the  above  date. 

"  A.  N.  Steele.* 

On  the  part  of  the  defendant,  it  was  objected  that  the 
above  document  was  inadmissible  in  evidence  for  want  of  a 
stamp,  since  it  was  either  a  receipt,  a  promissory  note,  at 
an  agreement,  in  neither  of  which  cases  it  was  propei^ 
stamped.  The  learned  judge  overruled  the  objection,  and 
the  plaintiff  had  a  verdict,  leave  being  reserved  for  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 

Manisiy  now  moved  accordingly. — If  this   document 
was  a  receipt,  it  should  have  borne  a  2«.  6dL  stamp,  but 
it  cannot  be  a  receipt,  as  it  was  not  given  at  the  time  the 
money  was  lent.     It  is  submitted  that  it  is  a  promissory 
note.     No  particular  form  of  words  is  necessary  to  con- 
stitute a  promissory  note.     In  Oreen  v.  Davies  (a),  an  in- 
strument in  the  following  form  —  "Received  of  A  R 
£100,  which  I  promise  to  pay  on  demand,  with  lawful 
interest,"  was  held  a  promissory  note.     So,  where  the  in- 
strument was  thus — *^  John  Mason,  14th  February,  1836, 
borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  £14 
in  cash,  as  per  loan,  in  promise  of  payment  of  which  I  am 
truly  thankful  for,  and  shall  never  be  forgotten  by  me, 
John  Mason,  your  affectionate  brother.   £14."    ElUs  v. 
Mason  {b).      So,  also,  where  the  instrument  was  in  the 
following  form : — *'  August  25,  1837.     Memorandum  that 
S.  B.  Payne  had  5L  Ss.  for  one  month,  of  my  mother  and 
Shrivell,  from  this  date,  to  be  paid  by  me  to  her,  B.  Payne." 
ShriveU  v.  Payne  (c).     {Parke,  B. — The  more  recent  cases 

(o)  4  B.  &  C.  236.  {h)  7  DowL  P.  C.  598. 

(c)  8Dowl.  P.C.  441. 
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say  that  implication  is  not  enough,  but  there  must  be  a  IB47. 
podtiye  engagement  to  pay.]  If  the  present  document  be 
not  a  promissory  note,  it  is  an  agreement  of  the  value  of 
£20,  and  should  have  been  stamped  accordingly.  The 
case  of  Melanotte  v.  Teasdale  (a)  will  perhaps  be  relied  on 
as  an  authority  to  the  contrary.  There  the  document  was 
thus : — "  1839,  November  11,  I.  O.  U.  forty-five  pounds, 
diirteen  shillings,  which  I  borrowed  of  Mrs.  Melanotte,  and 
to  pay  her  five  per  cent  till  paid,  B.  Teasdale,"  and  that 
was  held  not  to  require  a  stamp.  That  case,  however,  is 
distinguishable  from  the  present,  for  there  the  agreement 
was  not  necessarily  of  the  value  of  £20 ;  here  the  sum 
claimed  as  interest  exceeds  £20.  In  Shepherd  v.  PFheble  (&), 
Lord  Abinger  ruled  that  an  agreement  to  indemnify  a  sheri£^ 
who  had  levied  on  goods  worth  £14,  required  a  stamp,  as 
there  was  nothing  to  limit  it  to  any  sum  under  £20.  [Parkcy  , 
B. — That  case  is  overruled  by  Cox  v.  Bailey  {c).  Aldersan, 
B. — I  do  not  understand  the  principle  of  Shepherd  v. 
Wheble.  If  that  case  be  law,  the  verdict  of  a  jury  might 
make  a  stamp  necessary  when  it  was  not  necessary  before. 
How  can  the  necessity  for  a  stamp  be  regulated  by  the  pos- 
oble  event  of  the  cause  ?  It  must  appear  that  the  agree- 
ment was  of  the  value  of  £20  at  the  time  it  was  made, 
otherwise  it  would  be  in  the  plaintifi^s  power,  by  limiting 
his  claim,  to  make  a  document  receivable  in  evidence  when 
it  was  in  fact  inadmissible.]  Cox  v.  Bailey  is  at  variance 
with  Wrigley  v.  Smith  (d).  [Parkey  B. — In  that  case  the 
party  was  liable  to  pay  the  whole  debt,  which  exceeded 
£20.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  The  in- 
strument in  question  is  not  a  receipt,  for  it  was  not  given 
at  the  time  the  money  was  lent.     It  was  proved  that  a  sum 

(a)  13  M.  &  W.  216.  (c)  6  M.  &  G.  195. 

{h)  8  C.  &  P.  634.  {d)  6  B.  &  Adol.  1117. 

Vol,  xvl  y  y  m.  w. 
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1847.  between  £150  and  £180  was  lent  in  the  year  1839,  and 
the  document  signed  in  1841  shews  it  to  have  been  £170. 
This  is  not  a  promissory  note,  for  there  »  no  promise  to 
pay  the  principal  sum,  but  only  interest  upon  it.  Then, 
with  respect  to  its  being  an  agreement,  the  party  does  not 
agree  to  pay  interest  to  the  amount  of  £20.  The  case  of 
Melanotte  v.  Teasdale  is  decisive  on  that  point.  It  was 
urged,  that  it  might  by  subsequent  events  become  of  die 
value  of  £20 ;  but  even  in  that  case,  I  doubt  very  much 
whether  it  would  require  a  stamp.  But  in  truth  this  agree- 
ment is  not  used  for  the  purpose  of  enforcing  payment  of 
the  money,  but  for  the  colUteral  purpose  of  shewing  the 
rate  of  interest,  and  we  are  relieved  from  all  difficult  bj 
the  statute  9  Gea  4,  c  14,  using  the  word  ^^  acknowledg- 
ment "  as  well  as  promise.  This  document,  being  an  ^ao- 
knowledgment,^  from  which  the  law  implies  a  promise  to 
pay,  is  sufficient  to  take  the  ease  out  of  the  statute,  and 
does  not  require  a  stamp. 

Parke,  B. — I  am  of  the  same  opinion.  This  docunent 
is  not  a  receipt,  because  it  was  not  ^ven  at  the  time  tbe 
money  was  lent.  It  is  not  a  promissory  note,  because  it 
contains  no  promise  to  pay  the  principal,  but  only  the  in- 
terest. Besides,  a  promissory  note  cannot  be  made  for  pay- 
ment of  an  indefinite  sum.  I  agree  that  an  actual  pionuBe 
is  not  necessary,  if  there  are  words  in  the  instrument  fioia 
which  a  promise  to  pay  can  be  collected.  Then,  as  toits 
being  an  agreement,  it  is  not  of  the  value  of  £20.  Aooofd- 
ing  to  the  more  recent  decisions,  it  must  appear  on  the  fice 
of  the  instrument,  or  with  reference  to  the  subject  matter 
be  capable  of  being  ascertained,  that  the  agreement  was  of 
the  value  of  £20  at  the  time  it  was  entered  into.  Apply- 
ing that  rule  to  the  present  case,  it  is  impossible  to  say  that 
this  instrument  was  an  agreement  of  the  value  of  £2Q  at 
the  time  it  was  signed,  for  the  interest  might  never  liaTe 
amounted  to  £20.     It  is  clearly  an  acknowledgment  in 
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writing  of  a  pre-existing  debt,  and  an  agreement  to  pay  in-         1847. 
terest  on  it,  from  which  we  may  infer  a  promise  sufficient  to       taylor 
take  the  case  out  of  the  statute.  v- 

Stbelk. 

Aldebson,  B.^  and  Bolfe,  B.,  concurred. 

Bule  refused. 


Christie  and  Another,  Assignees  of  Yeld  and  Dawes,      April  21, 
Bankrupts,  v.  Bell  and  Another,  Public  Officers,  &c 

1  HIS  was  an  action  by  the  assignees  of  bankrupts,  to  re-  in  an  action 
cover  from  « The  National  and  Provincial  Bank  of  Eng-  ^^  the  "ssig- 

o     nces  of  a 

land  Banking  Company "   the  sum  of  £2250,  alleged  to  bankrupt 
have  been  received  under  an  execution,  levied  by  them  on  pubUc  officers 
Uie  bankrupts  in  the  year  1840.     The  writ  of  summons  comJ^y!to 
was  directed  to  "  Eobert  Bell  and  Edward  Stewart,"  and  recover  money 

alleged  to  have 

required  them  (in  the  usual  form)  to  enter  an  appearance  at  been  received 
the  suit  of  ^^  James  Christie  and  Joseph  Adnit  the  younger,  nipu  in  the 
in  on  action  on  promises,"  (not  stating  the  character  of  court^^n^ordcr 
either  pluntiffis  or  defendants).      A  declaration  was  deli-  to  save  the 

f  .  •     •«.  .  Statute  of  Li- 

▼ered,  in  which  the  plaintiffis  described  themselves  as  the  mitations, 
Msignees  of  Yeld  and  Dawes,  bankrupts;  and  the  defend-  wrUof  sum. 
ants  were  therein  described  as  two  of  the  registered  public  "°°'i^*^ 
officers  of  **  The  National  and  Provincial  Bank  of  England  stating  the  cha- 
"RfttiVing  Company."     This  declaration  was  set  aside  by  plaintiffs  and 
AUersan,  B.,  at  chambers,  on  the  ground  that  it  was  not  ^®'®"<^^' 
oonfbrmable  to  the  process.     A  summons  was  then  taken 
oat  to  amend  the  writ;  and  Parke,  B.,  on  the  ground  that 
the  debt  would  be  otherwise  barred  by  the  Statute  of  Limit- 
ntioDB,  ordered  that  the  pUuntiffii  should  be  at  liberty  to 
amend  the  vnrit  of  summons,  subsequent  proceedings,  ap- 
peaiancey  Ac,  by  stating  therein  the  character  in  which  the 
pla^intiflfa  suc^  and  in  which  the  defendants  are  sued,  on  pay- 
ment of  costs. 

Y  Y  2 
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1847.  The  Attamet/'General  now  moved  to  set  aade  the  order 

of  Parkcy  B. — The  cases  in  which  the  Courts  have  allowed 
amendments  of  this  nature  are  either  where  the  proceas 
has  not  been  served^  or  where  it  is  merely  sought  to  alter 
the  description  of  the  plaintiffs.     This  is  an  attempt  to  ex- 
tend the  practice  to  the  case  of  defendants.      It  appean 
by  affidavit  that  the  money  sought  to  be  recovered  was 
received  by  the  banking  company  in  the  year  1840,  and  has 
been  more  than  five  years  ago  distributed  among  the  per- 
sons who  were  shareholders  of  the  bank  in  1840.     It  abo 
appears  that  the  company  is  a  fluctuating  body,  and  that 
the  present  shareholders  consist  of  a  number  of  persons  who 
were  not  shareholders  in  1840.     The  7  Greo.  4,  c  46,  &  9, 
enables  banking  co-partnerships  to  sue  and  be  sued  in  the 
name  of  their  public  officers ;  and  by  the  13th  section,  exe- 
cution upon  any  judgment  obtained  against  the  pnUic 
officer  may  be  issued  against  any  member  for  the  time  beuj 
of  the  co-partnership.     The  effect  of  this  amendment,  there- 
fore, is  to  render  the  present  members  liable,  though  ibej 
never  had  the  money,  whilst  those  persons  who  actually  re- 
ceived it,  and  have  ceased  to  be  shareholders,  are  free  from 
responsibility.     Before  the  Uniformity   of  Process  Act 
amendments  were  frequently  allowed ;  after  that  act  passed, 
the  process  was  supposed  to  be  statutable  process,  and  not 
amendable.     [Parke,  B. — After  the  passing  of  the  Uni- 
formity of  Process  Act,  the  judges  met  for  the  purpose  of 
considering  whether  they  would  in  future  amend  writs,  as 
attomies  frequently  mistook  the  forms  of  action.     The  ma- 
jority of  the  judges  thought  that  they  could  not  exerdse 
the  same  power  of  amendment  as  formerly.     But,  as  stated 
by  my  brother  Alderson  in  Cuherwell  v.  Nugee  {a\  *'  that 
resolution  was  found  to  be  productive  of  great  evil  in  cases 
where  the  action  would  otherwise  be  barred  by  the  statute. 
We  therefore  thought  it  right  to  retrace  our  steps,  and  in 


(a)  15  M.  &  W.  560;  4  Dowl.  &  L.  32. 


^ 
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such  case  to  allow  an  amendment."  If  the  penalty  be  merely  1847. 
the  loss  sustained  by  the  necessity  of  issuing  a  new  writ,  we 
determined  not  to  assist  the  party ;  but  if  the  penalty  be  the 
Io6S  of  the  entire  debt,  we  thought  ourselves  bound  to  help 
him.]  There  is  a  difference  between  the  practice  of  this 
Court  and  that  of  the  Court  of  Queen's  Bench.  In  Roberts 
V.  Bate  (a)  Pattesouy  J.,  says,  "  In  Lakin  v.  Watson  (b) 
the  Court  of  Exchequer  did  allow  the  amendment ;  but  with 
all  respect  for  that  Court,  I  cannot  see  why  the  amendment 
should  be  permitted  for  the  purpose  of  saving  the  Statute 
of  Limitations,  more  than  on  any  other  account.  In  one 
report  of  the  last  cited  case  my  brother  Parke  is  represented 
to  have  sdd,  that  the  judges  have  resolved  not  to  allow  an 
amendment  of  this  kind  in  future,  except  where  by  refusal 
the  party  would  be  deprived  of  his  action.  I  think  this 
has  been  misimderstood.  There  was  some  discussion  how 
&r  writs  of  summons  should  be  amended  in  future ;  but  as 
to  adding  the  name  of  a  party,  I  disclaim  having  sanctioned 
it»  and  have  no  doubt  this  is  a  mistake  in  the  report.  I 
would  not  so  extend  our  authority."  [Parke,  B. — That 
statement  of  my  brother  Patteson  is  perfectly  correct ;  we 
never  meant  to  say  that  we  would  amend  by  adding  the 
name  of  a  defendant.  This  point  is  settled  by  liroum  v. 
FuUerton  (c).]  The  amendment  in  effect  changes  the  de- 
fendants, for  the  service  has  been  upon  them  in  their  private 
oapacity,  and  not  as  public  officers,  which  latter  service 
would  require  them  to  communicate  the  proceedings  to  the 
directors. 

Pollock,  C.  B. — I  consider  the  point  as  settled :  if  it 
were  open,  I  am  not  sure  that  I  should  not  think  an 
amendment  of  process  for  the  purpose  of  saving  the  Sta- 
tute of  Limitations  the  last  thing  we  ought  to  allow.     At 

(a)  6  Ad.  &  E.  783.  (c)  13  M.  &  W.  666 ;  2  Dowl. 

(6)  2  C.  &  M.  686  ;  4  Tyrw.      &  L.  261. 
839. 
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the  nme  time  I  own  that,  in  order  to  oompel  partieB  to  be 
regular,  it  may  be  right  to  fine  them  in  ooi^  if  they  make 
a  mistake,  but  that  is  very  different  firom  <>wfttitig  as  a 
penalty  the  forfdture  o(  the  whdle  debt,  whidi  may  amoant 
to  a  large  sum  of  money. 


Alderson,  B. — It  is  perfectly  dear,  that  befoie  my 
brother  Parke  allowed  the  amendment,  he  must  have  been 
satisfied  that  the  service  was  on  these  defendants^  not  in 
their  private  capacity,  but  as  public  oflSk^ers,  and  was  so  ub- 
derstood  by  all  parties.  Then  the  («ly  error  was  in  the  de- 
scription of  the  parties.  Where  is  the  injury  in  putting  in 
the  writ  the  words  *'  public  officers,"  when  everybody  un- 
derstood that  the  defendants  were  sued  as  public  officers? 


Parble,  B.,  and  Bolfe,  B.,  concurred. 


Bule  refused. 


April  23. 

A  cause,  and 
all  mattera  in 
difference  be- 


of  either  of  the  parties  disputing  the  validity  of  the  awaid, 
or  of  moving  the  Court  to  set  the  same  or  any  part  thereof 
aside,  the  Court  should  have  power,  at  any  time,  to  remit 


Baker  v.  Hunteb. 

X  HIS  cause,  and  all  matters  in  difference  between  the 
parties,  were  referred  to  arbitration  by  order  of  Nisi  Priift 
tween  the  par-    The  Submission  contained  a  stipulation,  "  that,  in  the  event 

ties,  were  re-  m:  ^ 

f erred  to  arbi- 
tration b? 
order  of  Nisi 
Prius,  which 
contained  a 

clause  enabling   the  matters  thereby  referred,  or  any  or  either  of  them,  to 

the  Courtf  in  ^  ,  ,       ,  _ 

case  the  award    the  re-considcration  and  re-determination  of  the  arbitrates'. 

should  be  dis- 
puted, to  remit 

the  matters  referred  to  the  re-determination  of  the  arbitrator.  The  attomies  on  esck  ndt, 
considering  the  award  defective,  agreed  that  it  should  be  amended ;  and  sabseqnently  a  jadge'f 
order  was  drawn  up  by  consent,  whereby  it  was  ordered  that  the  matten  arbitrated  apos 
should  be  referred  back  to  the  arbitrator,  to  make  such  alterations  as  he  should  think  fit.  uie 
arbitrator  altered  the  award,  and  re-deliyered  it,  without  giving  notice  to  the  parties  of  hi* 
intention  so  to  do,  and  the  amended  award  did  not  recite  the  judge's  order : — Heldf  that  tf 
neither  party  requested  the  arbitrator  to  hear  fresh  evidence,  he  was  not  bonnd  to  give  tlieBi 
notice.     Also,  that  such  amended  award  need  not  recite  the  judge's  order. 
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After  the  award  was  delivered,  the  attomies  on  each  side  1847* 
thought  that  there  was  an  inconsistent  finding  on  the  face 
of  the  award ;  and  thereupon  they  went  to  the  arbitrator, 
and  in  his  presence  agreed,  verbally,  that  the  award  should 
be  considered  as  not  delivered,  and  that  the  arbitrator  should 
amend  it.  Subsequently  a  judge's  order  was  drawn  up  by 
c<Mi8ent,  whereby  it  was  ordered  that  the  ^^  matters  arbi- 
trated upon  herein  should  be  referred  back  to  the  arbitra- 
tor to  make  such  corrections  or  alteratioiiis  as  he  should 
think  fit."  The  arbitrator  altered  his  award,  and  re- 
ddivered  it  within  three  days  from  the  date  of  the  judge's 
order^  without  giving  notice  to  the  parties  of  his  intention 
so  to  do,  or  receiving  any  firesh  evidence.  It  did  not  ap- 
pear that  the  arbitrator  was  requested  by  either  party  to 
receive  fresh  evidence,  or  hear  further  arguments.  The 
award  did  not  recite  the  judge's  order  for  the  alteration. 

Gwmey  now  moved  for  a  rule  to  set  aside  the  award. — 
First,  the  arbitrator  ought  not  to  have  altered  his  award 
without  ^ving  notiee  to  the  parties,  so  that  they  might  have 
an  opportimity  of  giving  fresh  evidence.  It  is  true  that,  in 
Howett  V.  Clement  {a\  the  Court  of  Common  Pleas  decided^ 
that  where  an  award  is  sent  back  to  an  arbitrator  to  be 
amended,  he  is  not  bound  to  give  the  parties  notice  to  at- 
tend him  thereon;  but  in  that  case  the  arbitrator  was 
only  enabled  to  correct  a  particular  mistake,  and  the  alter- 
ation Inquired  to  be  made  was  spedfically  pointed  out; 
consequently  the  attendance  of  the  parties  before  the  ar- 
bitrator was  wholly  unnecessary.  Here  '*  the  matters  arbi- 
trated  wpofrC*  have  been  sent  back ;  the  efiect  of  which  is 
to  open  the  whole  case.  NickdlU  v.  Warren  (b)  expressly 
decides,  that  where  an  order  of  reference  contidns  a  clause 
empowering  the  Court,  if  the  award  bo  disputed,  to  remit 

(a)  1  C.  B.  728.  (b)  6  ft.  B.  616. 
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1847.        the  matters  for  the  re-consideration  of  the  arbitrator,  and 
the  case  is  so  remitted,  the  arbitrator  must  hear  fresh  evi- 
dence, if  tendered,  as  in  the  original  reference.    Under  this 
order  the  arbitrator  might  have  decided  differently  upon 
any  one  of  the  issues ;  it  was,  therefore,  his  duty  to  give 
notice  to  the  parties,  in  order  that  they  might  tender  fresh 
evidence  if  they  thought  fit.     [Parker  B. — ^It  does  not  ap* 
pear  that  the  parties  intimated  to  the  arbitrator  that  they 
wished  to  give  fresh  evidence.    JPottock,  C.  B. — The  plain- 
tiff compbuns  that  he  was  not  allowed  to  exercise  a  ri^t; 
but  it  does  not  appear  that  he  had  any  right  to  exercise.] 
Secondly,  the  award  is  bad,  inasmuch  as  it  does  not  recite 
that  the  alteration  was  made  under  the  authority  of  the 
judge^s  order.    In  Christie  v.  Hamlet  {a)y  a  case  was  referred 
to  arbitration  by  ^judge^s  order;  but  the  award  recited  that 
the  cause  was  referred  by  order  of  Nisi  Prius;  and  the 
Court  seemed  to  think  it  a  nullity.    [Parke,  B. — That  case 
only  decided  that,  possibly,  the  Court  would  not  grant  an 
attachment  to  enforce  the  performance  of  such  an  award. 
An  arbitrator  need  not  recite  his  authority,  and  if  he  mis- 
recites  it,  it  is  inmiateriaL] 

Per  Curiam  (ft). — There  will  be  no  rule. 

Rule  refused. 

(a)  2  M.  &  P.  316. 
(b)  PcUoek,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  PUot,  B. 


\ 
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1847. 
Evans  v.  Upsher.  April  2^. 

UEBT  to  recover  the  sum  of  7/.  Os,  8rf.,  for  fees  due  from  u.,  a  copyhold 
the  defendant  to  the  plaintiff,  as  steward  of  the  manor  of  m^Jof  s!! 
Sutton^  in  the  Isle  of  Ely.     Plea,  payment  into  Court  of  ^««  ^^^^  ©^ 

''  '   r  J  sixteen  sepa- 

2/.  5#.  8al  rate  tenements, 

At  the  trial,  before  Parke,  B.,  at  the  Spring  Assizes  for  teen  wpiate" 

the  county  of  Cambridge,  1846,  a  verdict  was  found  for  rof/'tn^d  su!^' 

the  plaintiff,  4/.  IS*,  debt,  subject  to  the  opinion  of  the  ^^^  leparate 

Court  upon  the  following  case : —  rents.    He  was 

The  plaintiff  is  steward  of  the  manor  of  Sutton,  of  which  it^^t  ^* 

the  dean  and  chapter  of  Ely  are  the  lords,  and  the  defend-  ?S?*«  **  ?^« 

*^  "^  different  tunes, 

ant  IS  a  copyholder  of  the  same  tnanor.     Before  and  at  the  and  by  five  dif- 
date  of  the  indosure  act  hereinafter  mentioned,  and  of  the  An  inclosure 
award  of  the  conmiissioners  imder  it,  Thomas  F.  Upsher,  !f!J**"^  ^T 

'  r         '    reccing  commis- 

a  copyhold  tenant  of  the  manor,  was  owner  of  and  stood  on  "ioncrs  to  allot 

,  ,  .  the  waste  lands 

the  copy  of  court  rolls  adnutted  to  sixteen  separate  tene-  in  s.  among 

ments,  holden  by  sixteen  separate  and  distinct  copies  of  thereof,  ^"pro- 

oourt-roll,  and  sixteen  separate  and  distinct  yearly  quit  ^JJ^^^     j 

rents.     He  was  admitted  to  the  above  tenements  at  five  interests  in 

different  times,  and  by  five  distinct  titles.     The  sixteen  te-  act  also  di- 

nements  were,  before  the  inclosure,  situated  in  the  open  Jjfotted  lan£* 

uninclosed  fields  in  the  parish  of  Sutton,  and  which  were  «*»ould  be  held 

*^  ^  '       ^  by  the  allottees 

afterwards  inclosed  under  the  said  act  of  Parliament.  T.  F.  under  the  same 
Upsher  was  also  entitled  to  certain  copyhold  rights  of  com-  customs,  and ' 
mon  and  of  sheep-walk,  appurtenant  to  the  sixteen  tene-  i|^*^J^^t 

of  which  they 
were  allotted 
would  have  been  in  case  the  act  had  not  been  passed ;  and  that,  where  the  lands  were  held  under 
diffisrent  titles,  or  for  different  estates,  the  commissioners  should  distinguish  the  lands  held  for 
each  of  such  estates  and  titles,  and  set  out  the  allotments  accordingly.     The  commisisioners 
alloCted  to  U.,  in  respect  of  his  sixteen  copyhold  tenements,  five  pieces  of  land,  amounting  in 
the  whole  to  forty-nine  acres,  but  did  not  distinguish  in  respect  of  which  of  the  sixteen  tene- 
ments, or  of  what  particular  estates,  the  five  pieces  were  allotted.   U.  afterwards  surrendered  to 
the  defendant  the  fifth  allotment,  and  the  defendant  was  duly  admitted  to  the  same.     Before 
the  indosure  act  passed,  when  any  person  was  admitted  in  sereralty  to  a  part  of  a  copyhold 
tenement,  the  steward  of  the  manor  was  entitled,  upon  such  admission,  to  the  same  amount  of 
fees  as  if  such  person  had  been  admitted  to  the  whole  of  such  tenement.     In  an  action  by  the 
steward  to  recover  sixteen  fees  in  respect  of  the  defendant's  admission  to  the  fifth  allotment : — 
Held,  that  such  allotment  must  be  considered  as  an  allotment  of  a  portion  of  each  of  the  six- 
teen former  tenements,  and  that,  therefore,  the  steward  was  entitled  to  recover  sixteen  fees. 
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ments.  The  act  of  Parliament  for  inclosing  the  parish  of 
Sutton  passed  in  1838.  The  commissioners  made  thdr 
award  in  June,  1 840,  and  allotted  to  T.  F.  Upeher,  in  respect 
of  his  sixteen  copyhold  tenements  and  his  right  of  ccHnmon, 
&C.,  five  pieces  of  land,  amounting  in  the  whole  to  49 
acres,  3  roods,  18  perches.  The  commissioners  did  not, 
under  the  68th  section  of  the  act  of  Parliament,  distinguish 
in  respect  of  which  of  the  said  sixteen  tenements,  or  of 
what  particular  estates,  the  five  pieces  were  allotted.  In 
January  1843,  T.  F.  Upsher  surrendered  to  the  defendant 
the  fiflh  allotment,  and  in  April  1843  the  defendant  was 
duly  admitted  to  the  same.  The  sum  of  7/.  Os.  Sd  is 
claimed  by  the  plauitiflT  in  respect  of  the  defendant's  admis- 
sion to  the  fifth  piece  of  land.  The  lords  of  the  manor 
of  Sutton  were,  by  the  custom  of  the  manor,  upon  eveiy 
admission  to  every  copyhold  tenement  holden  by  a  sepa- 
rate and  distinct  copy  of  court-roll,  entitled  to  a  fine  ce^ 
tain,  namely,  the  amount  of  one  year's  quit-rent  upon  sach 
tenement;  and  where  several  copyhold  tenements  passed 
by  one  admission,  the  lords  were  entitled  to  one  year's  quit- 
rent  upon  all  the  separate  copyhold  tenements  whidi  passed 
by  such  descent  and  admission.  Before  the  inclosure  set 
was  passed,  when  several  copyhold  tenements,  holden  by  se- 
parate and  distinct  copies  of  court-roll,  passed,  the  steward 
of  the  manor  was  entitled  to  receive,  in  addition  to  the 
other  fees,  as  many  sums  of  4#.  4d  each  for  himself,  and  as 
many  shillings  for  the  clerk,  and  as  many  shillings  for  the 
cryer,  as  there  were  separate  copyhold  tenements.  And  in 
cases  where  any  person  is  admitted  in  severalty  to  a  part 
of  a  copyhold  tenement,  holden  of  the  said  manor  by  <me 
copy  of  court^roU,  the  steward  is  entitled,  upon  such  ad- 
mission, to  the  same  amount  of  fees  as  if  such  person  was 
admitted  to  the  whok  of  such  tenement.  The  plaintiff 
therefore  contends,  that,  upon  the  admission  of  the  said  de- 
fendant to  the  fiflh  piece  of  land  allotted  to  the  said  T.  F. 
Upsher,  lie  is  entitled  to  fees  as  upon  an  admission  to  six- 
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If  the  plaintiff  was  entitled  to  charge  fees  npon  the  de^ 
fiffldant's  admission  as  upon  an  admission  to  sixteen  separate 
and  distinct  copyhold  tenements,  it  was  agreed  that  72.  O5. 8cf. 
was  a  reasonable  sum  for  such  fees. 

If  the  plaintiff  was  entitled  only  to  charge  fees  upon  the 
defendant's  admission  as  upon  an  admission  to  one  copyhold 
tenement  only,  it  was  agreed  that  the  sum  paid  into  Court, 
%L  6s.  Sd.,  was  a  reasonable  sum  for  such  last-mentioned 
fees. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  plaintiff  was  entitled  to  charge  and  recover  fees  for 
and  upon  the  defendant's  said  admission  under  the  said 
surrender,  as  upon  an  admission  to  sixteen  separate  and  dis- 
tinct copyhold  tenements,  or  only  to  one  single  copyhold 
tenement. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  diarge  and  recover  fees  upon  the  defendant's 
admisnon  as  upon  an  admission  to  sixteen  separate  and 
distinct  copyhold  tenements,  then  the  verdict  was  to  be 
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teen  separate  and  distinct  copyhold  tenements,  as  if  the  said 
inclosure  act  had  not  passed,  and  as  if  the  defendant  had 
been  in  &ot  admitted  to  the  whole  of  the  said  sixteen 
copyhold  tenements  above  described,  or  to  some  part  of 
each  of  such  sixteen  tenements ;  and  accordingly  the  sum 
of  7L  Os.  8d,  is  calculated  upon  that  principle  as  follows : — 


Presenting  Surrender 

Admission  Fees,  to  16  copies,  at  45.  4c/. 

each 

Clerk's  Fees,  16  copies,  1*.  each 
Cryer^s  Fees,  16  copies,  1*.  each 
Respiting  Fealty       .... 
Stamps  and  Parchment 
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entered  for  the  plaintiff  for  4/.  I5s.  debt,  and  Is.  damages; 
but  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  charge  and  recover  fees  upon  the  said  admissioD 
of  the  defendant,  as  upon  an  admission  to  one  copyhold 
tenement  only,  then  a  verdict  for  the  defendant  was  to  be 
entered. 


Martin  (  Worlledge  with  him)  for  the  plaintiff. — The  ques- 
tion is,  whether  the  steward  of  the  manor  of  Sutton  is  en- 
titled to  receive  sixteen  fees  in  respect  of  the  surrender  to 
the  defendant  of  the  fifth  allotment,  containing  five  acres^ 
or  whether  he  is  entitled  to  receive  one  fee  only.  It  is  sub- 
mitted that  he  is  entitled  to  sixteen  fees.  In  Scriven  on 
Copyholds,  pt.  1,  c  9  (a),  the  subject  of  a  steward's  right 
to  fees  is  fully  discussed,  and  it  appears  that  those  fees,  like 
the  lord's  fine  on  admittance,  are  established  by  custom.  In 
Attree  v.  Scutt  {b)  the  question  was,  whether,  if  two  persons 
hold  a  copyhold  as  tenants  in  common,  and  the  one  sur- 
render his  moiety  to  the  other  who  is  admitted,  the  latter 
shall  hold  the  land,  in  respect  of  the  lord  and  the  steward, 
for  the  purpose  of  fines  and  fees  on  admittance,  as  one  tene- 
ment or  two;  and  it  was  held  that,  the  estate  or  interest  in 
the  land  having  been  once  divided  in  severalty  continued 
several,  notwithstanding  the  same  were  afterwards  united  in 
one  person.  Although  that  decision  was  spoken  of  with 
disapprobation  by  the  Court,  in  delivering  judgment  in  Gar- 
land V.  Jekyll  (c),  yet  the  present  question  is  not  affected 
by  the  latter  case.     The  56th  section  {d)  of  the  act  for  in- 


(a)  P.  392,  ed.  1846. 

[h)  6  East,  476. 

(c)  2  Bing.  302. 

{d)  Enacts:  "That  when  any 
proprietor  of  lands  which  shall 
he  divided,  allotted,  inclosed,  or 
exchanged,  or  any  person  to 
whom  any  allotment  is  made  hy 
virtue  of  this  act,  shall  hold  such 


lands,  or  the  lands  in  respect  of 
which  such  allotment  is  made, 
under  different  titles,  or  for  dif- 
ferent estates,  the  said  commis- 
sioners shall  ascertain  and  dis- 
tinguish the  lands  held  for  each 
of  such  estates,  and  under  each 
of  such  titles  respectiyely,  and 
shall  accordingly  in  their  award 
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closing  lands  in  the  parish  of  Sutton,  (1  Vict.  c.  ii.),  directs 
that  where  lands  in  respect  of  which  allotments  are  made 
are  held  under  different  titles,  or  for  different  estates,  the 
commissioners  shall  distinguish  the  lands  held  for  each  of 
such  estates,  and  under  each  of  such  titles,  and  shall  in  their 
award  set  out  and  distinguish  distinct  and  several  allotments 
for  such  respective  lands.  If  in  the  present  case  those  di- 
rections of  the  legislature  had  been  obeyed,  the  forty-nine 
acres  allotted  to  the  defendant  would  have  been  apportioned 
to  the  several  tenements,  and  on  their  conveyance  a  fee 
would  have  been  clearly  payable  to  the  steward  in  respect 
of  each.  The  allotment  of  the  five  acres  must  be  considered 
as  made  in  respect  of  a  portion  of  each  of  the  sixteen  tene^ 
ments.  It  is  true  that  a  steward  of  a  manor  is  not  entitled 
to  several  fees  upon  the  admission  of  a  person  to  several  dis- 
tinct copyholds,  unless  there  be  a  custom  to  that  effect;  and 
where  no  such  custom  exists,  he  can  only  recover  upon  a 
quantum  meruit :  Everest  v.  Glyn  (a) ;  Searle  v.  Marsh  (b). 
Here,  however,  there  is  a  custom  to  charge  in  respect  of 
each  separate  tenement.  In  Sugden's  Vendors  and  Pur- 
chasers, it  is  said  (c),  ^^  Where  an  allotment  is  made  ge^ 
nerally  in  respect  of  all  the  tenant's  lands,  it  is  necessary  to 
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set  out  and  distinguish  dbtinct 
and  several  allotments  for  such 
regpective  lands;  and  they  the 
said  commissioners  are  herehy 
empowered  to  apportion  any 
drainage-taxes  payable  for  the 
current  year,  in  which  possession 
may  be  delivered  of  any  allot- 
ments made  by  them  under  this 
act,  between  the  owners  of  the 
land  80  allotted  and  the  persons 
to  whom  such  allotments  shall 
be  made,  in  such  manner  as  they 
may  deem  jnst ;  and  the  sums  of 
money  to  be  paid  by  such  parties 
respectively,  and  also  any  arrears 
of  taxes  due  in  respect  of  such 


lands  at  the  time  fixed  for  de- 
livering possession  of  the  allot- 
ments by  the  said  commissioners, 
shall  and  may  be  levied  and 
raised  by  the  said  commission- 
ers from  the  parties  or  persons 
deemed  by  them  liable  to  pay 
the  same,  in  like  manner  as  the 
charges  of  carrying  this  act  into 
execution,  and  shall  be  paid  over 
to  the  parties  or  persons  deemed 
by  them  entitled  to  receive  the 
same." 

(a)  2  Marsh.  84 ;  6  Taunt.  425. 

(6)  Cited  in  Everest  v.  Ofyn. 

(e)  Vol.  2,  433,  c.  15, 11th  ed. 
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make  out  a  title  to  them  all."  The  tide,  therefore,  to  the 
most  minute  portion  of  the  land  allotted  depends  upon  the 
title  to  the  estate  in  respect  of  which  the  allotment  is  mada 
These  fees  are  a  compensation  to  the  steward  for  making 
the  title  to  each  tenement  complete.  It  would  be  strange 
to  hold  that  the  lord  is  entitled  to  rixteen  fines,  and  the 
steward  to  one  fee  only.  Such  a  doctrine  would  be  contrary 
not  only  to  justice,  but  to  the  express  provisions  of  the  act 
of  Parliament  By  the  55th  section  (a)  of  thiit  act,  all 
lands  allotted  shall  be  held  under  **  the  same  tenure,  renti^ 
customs,  and  services  as  the  lands  in  respect  of  which  siidi 
lands  are  allotted  would  have  been  held  in  case  that  act  had 
not  passed."  Here  there  was  a  customary  payment  of  a 
fine  to  the  lord,  and  of  a  fee  to  the  steward,  upon  llie  aliena- 
tion of  every  tenement  Besides,  the  office  of  steward  is 
entailable  under  the  statute  de  donis  oonditionalibus,  West 
2,  13  Edw.  1  (b)y  and  the  right  of  the  lord  to  appoint  to  an 


(a)  Enacts:  ''  That,  subject  to 
the  power  of  enfranchisement 
hereinbefore  contained,  all  such 
lands  as  shall  be  allotted  by 
virtue  of  this  act,  shall  be  held 
by  the  person  to  whom  they  are 
allotted  under  the  same  tenures, 
rents,  customs,  and  services  as 
the  lands  in  respect  of  which 
such  lands  are  allotted  would 
have  been  held  in  case  this  act 
had  not  been  passed;  and  the 
lands  allotted  in  respect  of  free- 
holds (shall  be  deemed  freehold, 
and  the  lands  allotted  in  respect 
of  copyhold  or  customary  lands 
shall  in  like  manner  be  deemed 
copyhold  or  customary  lands, 
and  shall  be  held  of  the  lords  of 
the  manor,  under  the  same  rents, 
and  by  the  same  customs  and 
services  as  the  copyhold  or  cus- 
tomary lands,  in  respect  of  which 


th^  may  be  allotted,  weie  or 
ought  Ho  have  been  held,  and 
shall  pass  by  the  like  surrenden^ 
assurances,  and  documents  as  the 
copyhold  or  customary  lands,  in 
respect  whereof  such  allotment 
shall  be  made,  now  do  ;  and  tin 
lands  allotted  in  respect  of  lease- 
hold lands  ahall  in  like  manner 
be  deemed  leasehold,  and  shall 
be  held  under  the  same  rents  and 
covenants  aa  the  lands  in  respect 
of  which  they  may  be  allotted 
were  held,  and  the  remainder  or 
reversion  thereof  shall  be  and  re- 
main vested  in  the  same  kascMS 
respectively  as  the  remainder  or 
reversion  of  such  other  lands  was 
vested  before  the  passing  of  this 
act,  any  law  or  usage  to  the  eon- 
trary  notwithstanding." 

(6)  2  Bla.  Com.  113;  Co.  Lit. 
18.  b.,  19.  a. 
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entailable  office  is  a  ^'  custom  "  within  the  meaning  of  the 
55th  section  of  the  inclosure  act.  The  Court  will  put 
such  a  construction  upon  that  act  as  will  cany  into  effect 
the  intention  of  the  legislature,  which  was  to  bring  waste 
lands  into  cultivation,  at  the  same  time  preserving  the  rights 
of  parties  under  any  existing  custom.  In  contemplation  of 
law  the  defendant  is  in  possession  of  a  portion  of  each  of 
those  sixteen  tenements,  and  ought  therefore  to  pay  sixteen 
ices. 


CcwUng  {Bircham  with  him)  for  the  defendant. — The 
plaintiff  is  not  entitled  to  sixteen  fees ;  if  that  were  so,  he 
would  be  entitled  to  sixteen  fees  upon  each  of  the  allot- 
ments. As  a  general  rule,  a  steward  of  a  manor  is  only 
entitled  to  fees  in  respect  of  services  performed,  and  imless 
there  be  a  custom  he  roust  sue  upon  a  quantum  meruit. 
JEverest  v.  Glyn  (a)  is  a  distinct  authority  to  that  effect.  In 
the  present  case  the  steward's  claim  is  founded  on  custom, 
but  whatever  usage  existed  prior  to  the  act  of  Parliament, 
it  cannot  apply  now.  The  steward  is  never  once  mentioned 
in  the  act ;  indeed  such  an  office  need  not  necessarily  exist, 
as  the  lord  might  himself  perform  the  duties  of  steward. 
It  is  obvious  that  the  legislature  never  intended  to  reserve 
the  rights  of  the  steward,  for  by  the  53rd  section  {b)  the 


(a)  2  MaiBh.  84 ;  6  Taunt.  425. 

\h)  Enacts :  ''  That  it  shall  be 
lawful  for  the  owners  of  any 
laadi  of  copyhold  or  customary 
tenure,  within  and  parcel  of  the 
■aid  manor  of  Sutton,  whether 
such  owneTS  shall  be  corporations 
<nr  tenants  in  fee  simple,  or  in  fee 
tail,  general  or  special,  or  for 
life;  and  for  the  guardians,  hus- 
bands, committees,  or  attomies 
of,  or  acting  for  any  such  owners 
aa  aforesaid,  who  shall  happen  to 
be   respectively   infants,   femes 


covert,  lunatics,  or  under  any 
other  legal  disability,  or  who 
shall  be  beyond  the  seas,  or 
otherwise  disabled  to  act  for 
themselves,  and  for  trustees  or 
feoffees  for  charitable  or  other 
uses,  to  contract  and  agree  with 
the  lords  for  the  time  being  of 
the  said  manor,  for  the  absolute 
and  perpetual  enfranchisement 
of  all  or  any  of  such  copyholds 
or  customary  lands,  and  all  allot- 
ments in  respect  thereof,  and  for 
the  extinguishment  of  the  quit- 
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owners  of  copyhold  lands  are  empowered  to  enfranduse 
them,  and  to  extinguish  quit-rents  and  other  rights  of  the 
lords  on  compensation  made  to  themy  but  there  is  no  provi- 
sion for  compensation  to  the  steward.     If  this  land  had 
been  enfranchised  under  that  section,  the  steward's  right  to 
fees  would  have  been  altogether  destroyed.      The  general 
saving  clause  (s.  79)  has  no  bearing  on  the  question,  for  it 
only  relates   to  rights   *^  of,  in,  to,  or  out  of  the  land 
authorised  to  be  allotted.    The  object  of  the  legislature  was 
to  enable  the  owners  of  scattered  portions  of  waste  land 
more  effectually  to  cultivate  them,  by  uniting  them  in  one 
allotment.    The  first  section  recites  (amongst  other  things]^ 
that,  "  whereas  the  said  open  fields,  and  commonable  and 
lammas  lands,  or  some  parts  thereof^  are  dispersed  in  small 
parcels,  and  the  properties  of  the  several  owners  thereof  are 
much  intermixed,  and  the  said  fields  and  lands,  and  also  the 
said  waste  lands  and  grounds,  are  in  their  present  state  in- 
capable of  much  improvement,  and  it  would  therefore  be  of 
great  advantage  to  the  persons  entitled  to  or  interested  in 
the  said  fields,  commonable  or  1«Tpmas  land,  &c.,  if  the 
same  were  divided  and  allotted  into  and  amongst  them,  ac- 
cording to  their  respective  rights  and  interest  therein,"  &c 
The  commissioners  are  first  to  set  out  a  piece  of  land  not 
exceeding  three  acres,  for  the  recreation  of  the  poor :  sect 
39.     By  the  40th  section,  allotments  are  to  be  made  to  the 
lords  of  the  manor  as  compensation  for  their  right  of  d(»L 
Then,  by  the  4l8t  section  (a),  the  commissioners  are  to  aDot 


rents,  and  all  other  rights  of  the 
lords,  in,  over,  and  upon  the 
same  for  a  compensation,  either 
in  money  or  land,  as  in  any  such 
contract  shall  he  specified  and 
declared." 

(a)  Enacts :  "  That  the  said 
commissioners  shall  apportion, 
divide,  set  out,  and  aUot  the 
residue  and  remainder  of  the 
aeveral    open    fields,    common- 


ahle,  lammas  and  waste  lands  aad 
grounds,  and  all  other  the  uniii- 
closed  lands  within  the  said  parish 
of  Sutton,  (other  than  and  ex- 
cept a  certain  tract  or  paroel  of 
land  called  Middlemoor),  uito 
and  amongst  the  several  ownen 
and  proprietors  thereof  and  pe^ 
sons  and  corporations  who  dull 
he  entitled  to  any  estate,  rigbl» 
or  interest  therein,  in  such  quia- 


EASTER  TERM^    10  VICT. 


683 


the  residue  of  the  waste  lands  amon^t  the  owners,  in  such 
shares  as  the  commissioners  shall  determine  to  be  an  equit- 
able compensation  for  their  interest  in  such  lands.  The 
42nd  section  requires  the  several  allotments  to  be  inclosed, 
ditched,  and  fenced,  so  that  each  allotment  is  made  one  en- 
tire tenement.  The  56th  section  empowers  the  commis- 
sioners to  ^ve  an  owner  of  lands  one  tenement  in  lieu  of 
many,  where  all  are  held  for  the  same  estate  and  under  the 
same  title ;  and  it  is  submitted  that  it  is  the  duty  of  the 
oommissioners  so  to  do.  Then  if  the  commissioners  were 
authorised  to  award  one  or  five  tenements  at  their  option, 
there  is  an  end  of  the  steward's  right.  If  the  title  to 
any  part  of  the  sixteen  tenements  was  bad,  the  allotment 
made  in  lieu  thereof  could  not  be  recovered  by  ejectment, 
but  the  only  course  would  be  to  apply  for  a  feigned  issue 
under  the  18th  section.  Even  conceding  that  the  com- 
misffloners  ought  to  have  ascertained  and  distinguished 
the  several  tenures  under  which  the  lands  were  holden, 
and  the  several  rents  and  fines  to  which  they  were  sub- 
ject, the  plaintiff  should  have  required  them  to  do  so  un- 
der the  provisions  of  the  68th  section  (a).     Holhway  v. 
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titles,  shares,  proportions,  and 
ntoations  as  the  said  coromis- 
doners  shall  adjudge  and  deter- 
mine to  be  proportionate  to  the 
ralne  of,  and  a  just  equitable 
compensation  and  satisfaction 
ibr,  their  several  and  respective 
rights,  property,  and  interest  in 
the  said  fields,  lands,  and 
groands." 

(«)  Enacts:  "That  if  from 
want  of  information  or  other 
canse,  the  said  commissioners 
•hall  have  omitted  to  distinguish 
in  their  award  the  several  tenures 
under  which  any  of  the  said 
lands  are  or  shall  be  holden,  or 
the  several  rents,  payments,  fines, 

VOL.  XVT.  Z 


customs,  and  services  to  which 
the  same  are  or  shall  be  subject, 
or  the  different  estates  or  titles 
for  or  under  which  the  same  are 
or  shall  be  held,  or  to  set  out  and 
award  several  and  distinct  allot- 
ments as  is  hereby  required;  it 
shall  be  lawful  for  the  said  com- 
missioners, at  any  time  within 
twelve  calendar  months  after 
the  date  and  execution  of  their 
award,  upon  request  in  writing 
to  them  made  by  any  proprietor 
of  any  such  allotment  or  lands, 
or  other  person  interested  therein, 
or  his  agent,  to  do  all  such  acts 
as  shall  be  necessar}'  for  supply- 
ing such  omission,  and  for  that 

Z  M.  W« 
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Berkeley  (a)  is  an  authority  to  shew,  that,  where  a  copyhold 
tenement  holden  by  heriot  custom  becomes  the  property  of 
several  as  tenants  in  common^  the  lord  is  entitled  to  a  heriot 
from  each  of  them,  but  if  the  several  portions  are  reunited 
in  one  person,  one  heriot  only  is  payable. 


Martin  replied. 


Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  k 
entitled  to  judgment.  The  Inclosure  Act  certainly  con- 
templates the  case  of  the  commissioners  being  called  upon 
to  award  in  respect  of  each  title,  and  it  gives  to  the  pro- 
prietors of  land,  or  the  parties  interested,  authority  to  call 
upon  the  commissioners  so  to  do.  That  has  not  been  done 
in  the  present  case,  and  the  result  of  the  award  is,  that  an 
allotment  has  been  made  in  respect  of  each  of  these  sixteen 
tenements,  but  it  does  not  appear  on  the  face  of  the  awaid 
how  much  land  is  allotted  in  respect  of  each.  However,  in 
point  of  law,  a  certwi  portion  of  the  allotment  must  be  con- 
sidered as  forming  part  of  each  of  the  sixteen  tenements, 
and  to  be  held  on  the  same  tenure  as  those  tenements.  So 
that,  if  any  person  who  had  been  under  disability,  ariang 


purpose  to  examine  witnesses, 
and  proceed  as  if  their  award 
had  not  been  made,  and  by  any 
deed  or  instrument  under  their 
hands  and  seals  to  distinguish 
and  set  out  the  allotments  and 
lands  held  by  different  tenures, 
and  the  several  rents,  payments, 
fines,  customs,  and  services,  to 
which  the  same  respectively  may 
be  subject,  and  also  the  allot- 
ments and  lands  held  by,  for,  or 
under  different  estates  or  titles 
respectively,  in  the  same  manner 
as  they  are  hereby  authorised  to 
do  by  their  award;  and  every 
such  separate  instrument  shall  be 


enrolled  and  deposited  with  the 
award  of  the  said  commissJonen, 
and  shall  thenceforth  be  deemed 
and  taken  to  be  part  thereof  to 
all  intents  and  purposes ;  and  all 
the  expenses  which  shall  be  ret- 
sonably  incurred,  in  or  about 
such  subsequent  inquiry,  or 
separate  instrument  as  aforesaid, 
and  the  enrolment  thereof*  dull 
be  paid  by  the  party  who  ahill 
have  requested  the  said  commi*- 
sioners  to  make  and  execute  the 
same,  or  by  hb  heirs^  executoo^ 
or  administrators." 
(a)  6  B.  &  C.  2. 
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from  coverture,  infancy,  or  the  like,  which  would  prevent  1847. 
the  Statute  of  Limitations  from  operating,  should  claim 
title  to  one  of  these  sixteen  tenements,  he  would  have  a 
right  to  claim  in  addition  some  portion  of  this  allotment, 
although  in  the  award  it  is  allotted  in  one  entire  piece. 
The  consequence  is,  that,  in  reality,  the  person  conveying 
this  allotment  has  conveyed  a  portion  of  the  sixteen  tene- 
ments, and  the  steward  is  therefore  entitled  to  claim  six- 
teen fees  in  respect  of  this  fifth  allotment.  However  hard 
it  may  be,  that  is  a  matter  which  should  have  been  provided 
for  when  the  question  was  before  the  legislature ;  we  are 
bound  to  deal  with  the  case  as  we  find  it. 

Parks,  B. — I  am  of  the  same  opinion.  The  question 
submitted  to  us  is,  whether  the  plaintifiP  is  entitled  to  fees, 
upon  the  defendant's  admission  to  the  fifth  allotment,  as 
upon  an  admission  to  sixteen  separate  copyhold  tenements, 
or  to  one  tenement  only.  In  the  former  case  it  is  agreed 
that  the  sum  charged. is  a  reasonable  compensation.  It  is 
stated  as  part  of  the  custom,  that  "  in  cases  where  any  per- 
son is  admitted  in  severalty  to  a  part  of  a  copyhold  tene- 
ment, holden  of  the  said  manor  by  one  copy  of  court  roll, 
the  steward  is  entitled  upon  such  admission  to  the  same 
amount  of  fees  as  if  such  person  was  admitted  to  the  whole 
of  such  tenement."  That,  being  so  found,  enables  us  to  ar- 
rive at  the  conclusion  that  the  plaintifi^  is  entitled  to  sixteen 
fees.  It  appears  that  the  whole  allotment  of  forty-nine 
acres  was  made  in  respect  of  sixteen  different  tenements, 
oonfflsting  either  of  scattered  portions  of  waste,  or  of  out- 
lying fields.  The  effect  of  the  act  of  Parliament  is  to 
substitute  the  allotment  of  forty-nine  acres  for  the  former 
sixteen  tenements,  and  the  commissioners  ought  to  have 
gone  on  to  say  how  much  they  allotted  in  respect  of  each 
tenement,  and  then  the  title  to  each  portion  of  the  allotment 
would  constitute  a  portion  of  the  former  tenement,  the  in- 

zz  2 
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1847.  tention  of  the  le^lature  being  to  sabstitate  one  portion 
of  the  common  fields  for  what  was  before  a  portion  of  the 
ancient  tenements.  The  proprietors,  however,  hare  omitted 
to  aviul  themselves  of  the  provimons  of  the  68th  sectioD. 
Had  they  done  so,  it  would  have  been  of  great  advantage 
to  them,  since  the  title  to  the  whole  allotment  would  not 
have  been  affected  by  any  question  as  to  part,  and  conse- 
quently, if  it  turned  out  that  one  tenement  belonged  to  some 
third  person,  he  might  have  brought  ejectment,  and  recovered 
that  part  of  the  allotment  which  had  been  substituted  for 
the  particular  portion  of  tenement.  As  it  is,  the  forty-nine 
acres  remain  as  originally  set  out  in  the  award,  so  that  six- 
teen undivided  parts  of  the  allotment  represent  the  ancient 
tenements,  and  the  fifth  allotment  must  be  considered  as  a 
portion  of  each  of  the  sixteen  former  tenements.  The  re- 
sult is,  that,  looking  to  the  custom  as  stated  in  the  case,  tbat 
where  there  is  a  surrender  and  admission  to  diflferent  tene- 
ments, a  fine  must  be  paid  upon  each  tenement,  the  plaintiff 
is  entitled  to  recover  sixteen  fees. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  difficulty  I 
had  arose  from  the  strong  doubt  which  I  entertained — and 
which  is  not  entirely  removed — whether  it  can  be  truly 
found  that  the  custom  as  alleged  does  exist.  It  is  difficult 
to  give  credence  to  the  statement,  that  from  time  imme- 
morial, whenever  a  person  has  been  admitted  in  severalty  to 
part  of  a  copyhold  tenement,  the  steward  is  entitled  upon 
such  admission  to  the  same  amount  of  fees  as  if  such  person 
was  admitted  to  the  whole  of  such  tenement.  Here,  in 
point  of  fact,  Upsher  has  surrendered  to  the  defendant  copy- 
hold land ;  the  steward  is  therefore  entitled  to  some  fee. 
What  that  fee  is,  must  depend  upon  whether  the  land  sur- 
rendered is  part  of  the  sixteen  tenements.  Under  the  In- 
closure  Act  the  commissioners  have  allotted  in  gross  a  piece 
of  land  containing  forty-nine  acres,  as  a  compensation  for 
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the  whole  sixteen  tenements,  and  that  allotment  was  not 
afterwards  divided  and  distinguished  in  the  manner  provided 
for  by  the  68th  section.  So  that  the  owner  of  the  sixteen 
copyhold  tenements  retains  those  sixteen  tenements,  and  in- 
stead of  his  rights  of  common,  has  forty-nine  acres  of  land 
awarded  to  him.  The  result  is,  that  he  has  a  sixteenth  part 
of  forty-nine  acres  annexed  to  each  of  those  tenements. 
Whereas  before  the  inclosure  he  had  sixteen  tenements,  he 
now  has  those  sixteen  tenements,  and  has  also  annexed  to 
each  a  sixteenth  part  of  the  forty-nine  acres.  Then,  by  the 
custom  of  the  manor,  the  steward  is  entitled,  upon  the  ad- 
mission of  a  person  to  part  of  a  tenement,  to  the  same  fee 
as  if  he  had  been  admitted  to  the  whole.  TJpsher  surrenders 
to  the  defendant  a  portion  of  the  gross  forty-nine  acres, 
that  is,  a  portion  of  sixteen  different  adjuncts  to  his  sixteen 
different  tenements,  consequently  the  steward  is  entitled  to 
fees  as  upon  the  admission  of  a  person  to  the  sixteen  tene- 
ments. 

Platf,  B. — At  the  conmiencement  of  the  argument,  I 
was  struck  with  the  effect  of  a  judgment  in  favour  of  the 
plaintiff,  because  if  the  allotment  was  divided  into  many 
parts,  a  proportionate  amount  of  fees  would  be  due  to  the 
steward.  But  the  question  is  not  one  with  reference  to  the 
amount,  but  only  as  to  the  custom,  that  is,  whether  the 
steward  can  demand  one  fee  only,  or  whether  he  is  right  in 
demanding  sixteen.  It  appears,  that  whilst  Upsher  was  the 
owner  of  sixteen  different  patches  of  land  in  the  common 
fields,  an  act  of  Parliament  passed  for  the  purpose  of  allot- 
ting the  open  fields  and  commonable  lands  amongst  the 
owners,  in  shares  commensurate  to  their  interest  in  such  lands. 
By  the  act  the  land  allotted  is  to  be  held  upon  the  same 
tenure,  and  to  be  liable  to  the  same  rents,  customs,  and 
services  as  before.  Forty-nine  acres  of  land  in  solido  were 
allotted  to  T.  Faux  Upsher,  in  respect  of  all  his  rights. 
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1847.         without  any  divisioii  for  the  purpoee  of  shewing  in  what 
way  the  allotment  was  to  be  applied  to  the  sixteen  tene- 
ments.    Therefore,  inasmuch  as  the  act  implies  that  the 
allotment  made  is  equivalent  to  and  liable  for  the  burthens 
of  the  ancient  land,  the  owner  of  the  forty-nine  acres  is 
liable  to  sixteen  rents,  and  when  he  conveys  a  portion  of 
that  forty-nine  acres,  he  conveys  oxteen  undivided  parts, 
and  to  those  sixteen  parts  the  surrenderee  is  admitted.    Id 
fact,  there  are  so  many  estates  conveyed,  and  the  steward  is 
entitled  to  a  fee  upon  each,  unless  the  act  of  ParUament  has 
deprived  him  of  it.     It  seems  to  me  that  the  act  does  not 
in  any  way  affect  the  steward's  right.  The  words,  *^  tenures^ 
rents,  customs,  and  services,"  in  the  55th  section,  do  not 
apply  to  the  stewards,  but  to  copyholders  and  the  lords  of 
the  manor,  the  act  being  a  mere  parliamentary  agreement 
between  the  lords  and  those  who  have  tihe  rights  of  commoQi 
without  any  reference  to  the  steward.     Undoubtedly  ihe 
steward  is  a  most  useful  officer;  he  is  keeper  of  the  court- 
rolls,  and  his  duty  is  to  make  the  proper  entries  on  them. 
Here  it  b  found  that  a  customary  fee  is  payable  upon  ad- 
mission to  any  estate  in  the  manor,  and  inasmuch  as  there 
are  sixteen  estates  to  which  the  defendant  is  admitted,  the 
steward  is  entitled  to  sixteen  fees. 

Judgment  for  the  plaintiff. 


^ 
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Doe  d.  Hall  and  Wife  v.  Moulsdale.  April  21, 

HiJECTMENT  to  recover  possession  of  a  messuage  and  In  1784,  pre- 
premises,  in  the  parish  of  Llanrwst^  in  the  county  of  Den-  leased  to  H.  J. 
high.     At  the  trial,  before  Lord  Denmauy  C.  J.,  at  the  h' jI^mT' 
Summer  Assizes  for  Denbighshire,  1846,   the  following  will  devised  all 

1  •  •  1  his  estate  and 

facts  appeared  m  evidence : —  interest  in  the 

By   indenture  of  1st   November,  1784,  the    Baroness  5ifeA?J., her 
Willoughby  de  Eresby,  and  her  husband.  Sir  P.  Burrell,  i»ei"andis. 

sisrns*     jv*  v  • 

irranted  a  lease  of  the  premises  in  question  (inter  alia)  to  in  1793  con- 

veyed  the  es- 

Henry  Jones,  for  the  lives  of  his  son  Richard  and  his  two  tate  so  devised 
daughters.  By  his  will,  dated  in  1789,  Henry  Jones  de-  ^^%;^  J^^^^a 
^sed  all  his  estate  and  interest  in  the  premises  to  Ann,  his  ^ejieirs  of  his 

^    *^  ^  body,  with  a 

widow,  her  heirs  and  assigns,  and  in  1791  he  died,  leav-  proviso  that  if 
ing  two  sons,  John  the  elder,  and  Bichard,  and  his  two  no  child  livmg 
daughters,  him  surviving.  In  1793,  Ann  Jones,  the  widow,  SJe  £nitotion 
for  a  valuable  consideration   conveyed,  by  indentures  of  t|»creby  made 

"^  "^  should  cease, 

lease  and  release,  the  estate  so  devised  to  her,  to  her  second  and  the  estate 

son  Richard,  and  the  heirs  of  his  body ;  and  in  the  indenture  to  A.  J.,  her 

of  release  was  contained  a  proviso,  that  if  Richard  should  ^^'iniVii 

have  no  child  or  children  lawfully  begotten  at  the  time  of  his  ^'  J-  purchased 

,  ,     ,     the  reversion  in 

decease,  or  within  reasonable  time  afterwards,  then  the  limi-  fee  in  the  pre- 
tation  thereby  made  should  cease,  and  the  estate  should  re-  ^TonSc lease 
vert  to  the  said  Ann  Jones,  her  heirs  and  assigns.     Ann  ^^^  ^^?*»  ^*"*^ 

'  °  was  duly  con- 

Jones  died  in  the  year  1799.     John,  the  eldest  son,  died  in  veyed  to  him, 

i»/  ii»iT\  Ti  1    ^^^  *'  ^e  same 

1801,  leaving  (amongst  other  children)  two  sons,  John  and  time  an  old 
Lewis.     John,  the  elder,  died  in  1808,  without  issue,  upon  Jf*5ooo  ™r8 
which  Lewis  became  the  heir  of  his  gi-andfiither,  Henrv  ^^^^  ^^ 

°  ^         ''    premises  was 

Jones,  and  also  of  his  grandmother  Ann.  Li  1811,  Richard  assigned  to  a 

trostee  for  him, 
to  attend  the 
inheritance.  R.  J.  died  in  1812,  without  issue,  leaving  his  nephew  L.  J.  his  heir-at-law,  and 
the  heir-at-law  of  A.  J.  The  lease  for  lives  determined  in  1835.  For  upwards  of  twenty  years 
from  the  death  of  R.  J.  the  premises  were  held  adversely  to  L.  J.  i—ffeldf  that  his  right  of 
entry  was  harred  thereby,  and  that  he  had  not  a  new  right  of  entry  on  the  determination  of  the 
lease  for  lives  in  1835. 

Held,  also,  that  since  the  stat.  8  &  9  Vict.  c.  112,  the  outstanding  term  would  have  been  no 
defence  to  an  ejectment  by  L.  J.,  or  any  person  claiming  under  him. 


That  branch  of  the  3rd  section  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  which  relates  to 
estates  in  reversion,  expectant  on  the  determination  of  a  particular  estate,  applies  only  to  caaes 
where  toother  penon  than  the  reversioner  is  entitled  to  the  particular  estate. 


J    ^ 
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1847.  Jones  purchased  from  Lord  Wllloughby  de  Eresby  the  re- 
version in  fee  of  the  premises  contained  in  the  lease  of  1788, 
and  the  same  was  conveyed  to  hhn  by  indentures  of  lease 
and  release,  dated  1st  and  2nd  May,  1811.  At  the  same 
time,  an  outstanding  term  for  5000  years,  created  in  1779, 
for  the  purpose  of  securing  portions  to  younger  children  of 
the  Willoughby  family,  but  since  satisfied,  and  affecting 
this  and  other  property,  was  assigned,  for  Bichard  Jones's 
protection,  to  a  trustee,  to  attend  the  inheritance  of  the 
premises  so  conveyed  to  him.  In  1812,  Richard  Jones 
died  without  issue,  leaving  his  nephew  Lewis  Jones  his 
heir-at-law.  Lewis  attained  the  age  of  twenty-one  in  1813, 
and  died  in  1834.  After  Richard's  death,  his  widow  con- 
tinued in  uninterrupted  possession  of  the  premises  until  her 
death  in  1843.  The  lease  of  1788  determined  by  the  death 
of  the  last  cestui  que  vie,  in  1835.  This  ejectment  was 
brought  in  1846,  the  lessor  of  the  plaintiff,  Mrs.  Hall, 
claiming  the  estate  as  heir  to  her  brother,  Lewis  Jones. 
The  trustee  to  whom  the  term  of  5000  years  was  assigned 
in  1811,  had  died  intestate,  and  no  administration  had  been 
taken  out  to  his  effects.  Before  the  declaration  in  this  cause 
was  served,  application  was  made,  on  the  part  of  the  lessors 
of  the  plaintiff,  to  the  Ecclesiastical  Court,  for  a  grant  of 
administration  to  some  person,  in  whose  name,  as  the  legal 
owner  of  the  term,  a  demise  might  be  laid :  but  that  Court 
refused  the  application,  on  the  ground  that  it  was  unneces- 
sary since  the  stat.  8  &  9  Vict.  c.  112,  which  had  absolutely 
put  an  end  to  the  outstanding  term. 

It  was  contended  for  the  defendant,  at  the  trial,  first, 
that  the  estate  pur  auter  vie  merged  in  the  reversion  in 
fee,  on  the  purchase  of  the  latter  by  Richard  Jones  in  1811, 
or  at  all  events  at  his  death  in  1812,  on  the  union  of  both 
rights  in  Lewis  Jones,  and  so  that  Lewis  Jones's  right  of 
entry  was  barred  by  the  adverse  possession  had  since  that 
time  by  Richard  Jones's  widow ;  and  secondly,  that  the 
outstanding  term  still  subsisted  as  a  protection  to  the  de- 
fendant's right  to  the  inheritance,  acquired  by  such  ad?erse 
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possession.  For  the  plaintiff  it  was  argued,  first,  that  the  1847. 
lessor  of  the  pl^tiff,  Mrs.  Hall,  had  a  fresh  right  of  entry 
on  tihe  expiration  of  the  lease  for  lives  in  1835,  the  merger 
having  been  prevented  by  the  proviso  in  the  deed  of  1793 ; 
and  secondly,  that  the  term,  having  been  satisfied  before 
the  31st  December,  1845,  was  destroyed  by  the  stat  8  &  9 
Vict  c  112.  The  Lord  Chief  Justice  ruled  both  points 
in  favour  of  the  plaintiff,  and  directed  a  verdict  accord- 
ingly, giving  the  defendant  leave  to  move  to  enter  a  non- 
suit. 

In  Michaelmas  Term,  the  Attorney^  General  obtained  a 
rule  nisi  accordingly,  against  which,  at  the  sittings  after 
last  Hilary  Term,  (Feb.  12), 

Martin,  Townsend,  and  Egerton  shewed  cause.  —  This 
ejectment  is  brought  in  time,  having  been  commenced 
within  twenty  years  next  after  the  right  of  entry  of  Lewis 
Jones,  through  whom  the  lessors  of  the  plaintiff  claim  title, 
first  accrued.  Lewis  had  two  distinct  rights ;  he  was  the 
hdr  both  of  his  grandmother,  Ann  Jones,  and  of  his  unde 
Sichard«  It  was  not  until  the  determination  of  the  estate 
pur  auter  vie,  which  he  had  as  heir  of  Ann,  in  1835,  that 
the  estate  in  reversion,  which  he  had  as  heir  of  Kichard,  be- 
came an  estate  in  possession;  and  thereupon  his  heir  ac- 
quired a  new  right  of  entry,  and  from  that  time  the  period 
of  twenty  years  given  by  the  Statute  of  Limitations  is  to  be 
computed.  This  depends,  no  doubt,  upon  the  question 
whether  the  estate  pur  auter  vie  had  before  then  merged 
in  the  reversion  in  fee.  And,  first,  it  did  not  merge  in  1811, 
when  Richard  Jones  acquired  the  reversion  by  purchase, 
by  reason  of  the  proviso  in  the  deed  of  1793.  Under  that 
deed  Richard  acquired  an  estate  pur  auter  vie,  defeasible  on 
a  condition  subsequent,  namely,  his  dying  without  leaving 
issue.  It  is  clear  that  such  a  condition  is  perfectly  valid, 
as  it  must  take  effect  within  his  life :  Fcarne,  Cont.  Rem. 
468.  Nor  is  it  necessary  that  the  grantor  should  have  re- 
tained to  herself  any  reversion ;  for  it  is  dear  law  that  the 
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grantor  or  his  heir,  although  without  any  reyersion,  might 
enter  on  breach  of  the  condition,  at  any  time  during  the 
estate  granted  subject  to  the  condition :     Siep.  Toudist 
149 ;  Co.  Litt.  302.  h ;  Doe  d.  Freeman  v.  Bateman  (a).  But 
if  the  estate  on  condition  merged  in  the  fee,  the  right  of 
Ann  and  her  heirs  to  enter  for  breach  of  the  condition 
would  be  defeated.     The  condition  cannot  be  destroyed  by 
the  act  of  the  party  who  has  the  estate  subject  to  it    A 
merger  can  never  affect  third  parties.     The  intervening 
estate  of  Ann  Jones  and  her  heirs,  therefore,  prevented 
the  purchase  of  the  fee  from  working  a  merger  against 
them. — On  this  part  of  the  case  they  dted  3  Preston's  Con- 
veyancing, pp.  50,  446,  447,  449 ;  Ca  Litt.  337.  * ;   6 
Cruise's  Dig.  467  ;  Purefoy  v.  Rogers  (h) ;  Bracebridge  v. 
Cooke  (c)  ;   Wiscofs  case  {d) ;  and  Bowleses  case  (^ ). 

Secondly,  no  merger  took  place  on  the  death  of  Richaid 
in  1812.  Lewis  Jones  then  became  entitled,  as  hdr  of 
Richard,  to  the  reversion  in  fee  expectant  on  the  detenni> 
nation  of  the  estate  pur  auter  vie,  and  he  was  also  a  spe- 
cial occupant,  being,  as  heir  of  Ann,  entitied  to  the  posees- 
sion  of  the  property  for  the  remainder  of  the  estate  pur 
auter  vie.  On  the  breach  of  the  condition  on  which  Bid- 
ard  held  the  lease,  by  his  dying  without  issue,  Lewis,  as 
heir  of  Ann,  might  have  entered  for  the  condition  broken : 
Feame,  Cont.  Rem.  381,  n.  1 ;  Hammington  v.  Budgard{f): 
he  never,  however,  did  in  fact  enter,  and  until  entry  that 
estate  would  not  vest  in  him,  but  he  would  have  a  right  of 
entry  merely:  Shep.  Touchst.  153.  Now  the  law  of 
merger  does  not  apply  to  rights  of  entry.  In  Preston  on 
Conveyancing,  vol.  3,  p.  55,  the  author  says,  **  To  call  the 
doctrine  of  merger  into  effect,  there  must  of  necessity,  and 
at  least,  be  two  estates.  On  this  head  the  law  is  posidve ; 
indeed  it  is  demonstrably  clear,  that  unless  there  be  two 
estates  in  the  same  person  in  the  same  land,  there  is  not  anj 

(a)  2  B.  &  Aid.  16&  (<^}  2  Rep.  GO  a. 

(b)  2  Saond.  380.  (e)  11  Rep.  80. 

(c)  Plowd.  416.  (/)  Obtd  10  Rep.  52  a. 
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estate  in  that  person  to  merge^  or  occasion  a  merger.  A  1847. 
mere  right  or  title  -will  not  suffice."  The  junction  of  two 
rights^  therefore,  in  the  same  person  in  the  same  land,  will 
not  occasion  a  merger  of  one  in  the  other ;  and  here  Lewis 
had  no  more  than  a  right  of  entry  to  either  estate ;  and  he 
had  those  two  rights  subject  to  different  liabilities.  The 
estate  pur  auter  vie  would,  by  the  Statute  of  Frauds,  29  Car. 
2f  c.  3,  s.  12,  be  assets  of  Ann  by  descent  in  his  hands,  and 
80  liable  to  her  debts,  while  the  reversion  in  fee  which  he 
took  under  Richard  would  be  chargeable  with  Richard's  debts, 
as  assets  of  Richard  by  descent :  6  Cruise's  Dig.  479,  and 
Phitt  V.  Skap  (a),  are  authorities  to  shew  that  the  meeting 
of  mere  rights  in  the  same  person  will  not  work  a  merger. 
[JParke,  B. — The  case  of  Flatt  v.  Sleap  is  not  strictly  in 
point.  That  was  a  case  where  the  husband  was  entitled  to 
the  term  jure  proprio,  and  to  the  reversion  jure  uxoris. 
Here  Lewis  Jones  was  entitled  to  the  two  rights  jure 
proprio,  although  as  heir  of  different  persons.] 

If^  then,  there  was  no  merger  in  this  case,  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  27,  is  no  bar  to  the  clium  of 
the  heir  of  Lewis ;  because,  in  the  case  of  a  reversion,  the 
time,  by  sect.  3,  is  to  run  only  from  the  period  when  the 
estate  became  an  estate  in  possession.  Here  Lewis  had 
a  reversionary  estate  which  did  not  come  into  possession 
until  1835,  on  the  determination  of  the  lease  for  lives. 
[Tlhey  referred  to  Doe  d.  Davy  v.  Oxenkam  (b),  and 
Grant  v.  Ellis  (c).] 

Lastly,  the  plaintiff  is  entitled  to  recover,  notwithstanding 
the  want  of  a  demise  in  the  name  of  the  assignee  of  the 
outstanding  term,  for  the  term  is  absolutely  destroyed  by 
the  operation  of  the  8  &  9  Vict.  c.  112.  It  clearly  falls 
within  the  enacting  part  of  that  statute,  for  it  is  a  satisfied 
term^  which  by  express  declaration  was  on  the  31st  Decem- 
ber^  1945,  attendant  upon  the  inheritance  of  the  estate. 

(«)  1  Cro.  Jac.  275.       (6)  7  M.  &  W.  131.        (c)  9  M.  &  W.  113. 
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remiunder  would  have  been  under  the  same  circumstances :         I847. 
6  Cruise,  Dig.  472 ;  3  Preston  on  Conveyancing,  50. 

Secondly,  there  was  at  all  events  a  merger,  when  upon 
the  death  of  Richard  both  estates  vested  in  Lewis,  his  heir. 
[ParAe,  B. — They  say  on  the  other  side,  that,  as  to  the  estate 
pur  auter  vie,  it  was  nothing  but  a  condition  and  a  right  of 
entry,  but  no  estate  till  entry  for  breach  of  the  condition.] 
If  the  coniHtion  took  effect  by  the  death  of  Richard,  the  es- 
tate then  devolved  upon  Lewis  by  force  of  the  original  deed, 
without  entry,  just  in  the  same  manner  as  the  same  estate 
originally  vested  in  Richard.  And  it  cannot  be  disputed  that 
both  estates  vested  in  Lewis,  if  at  all,  in  the  same  right 
In  JPlatt  V.  Sleapy  the  estates  came  to  the  party  in  different 
rights.  But  to  take  the  converse  of  that  case,  there  is  no 
doubt  that  where  there  is  a  term  of  years  in  the  wife,  and 
the  reversion  devolves  on  the  husband  in  his  own  right,  the 
term  being  a  chattel  interest  which  the  husband  has  a  right 
to  dispose  of,  there  will  be  a  merger.  Here  Lewis  had  the 
greater  estate  as  heir  of  Richard,  the  less  as  heir  of  Ann,  by 
force  of  the  condition,  and  both  of  them  jure  proprio. 

But,  thirdly,  even  if  there  was  no  merger  of  the  two 
estates,  the  Statute  of  Limitations  is  a  bar  to  this  claim. 
It  is  dear  that  it  is  so,  unless  this  is  prevented  by  that 
branch  of  the  3rd  section  relied  on  for  the  plaintiff,  namely, 
that  '^  where  the  estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of  such  land,  or  the 
receipt  of  such  rent,  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  when  such  estate  or  interest  became  an  estate  or  in- 
terest in  possession."  Then  the  5th  sect,  shews  when  such 
estate  or  interest  is  to  be  deemed  to  have  become  an  estate 
or  interest  in  possession,  namely,  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  the  land  shall  have 
been  held,  or  the  profits  thereof  received,  notwithstanding 
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(Ladj  Willoughby)  demised  the  messuage,  &c,  in  ques-  1847. 
tion,  to  Henry  Jones,  his  heirs  and  assigns,  for  the  lives 
of  Bichard  Jones  his  second  son,  Catherine  Jones,  and 
Hannah  Jones,  at  3/.  ISs.  per  annum,  and  livery  of  seisin 
was  duly  made.  Henry  Jones,  on  the  30tli  of  May,  1789, 
devised  the  messuage,  &c.  to  his  wife  Ann  Jones,  her  heirs 
and  assigns,  to  hold  to  the  use  of  his  said  wife,  her  heirs  and 
assigns,  during  the  term,  and  he  died  soon  afterwards.  On 
the  2nd  of  October,  1793,  Ann  Jones,  by  indenture  of  that 
date,  between  her  and  her  second  son,  Richard  Jones,  (the 
ancestor  of  the  lessor  of  the  plaintiff,  Hannah  Hall),  for  a 
valuable  consideration,  conveyed  the  messuage,  &c.,  to 
Bichard  Jones,  his  heirs  and  assigns,  to  the  use  of  Bichard 
Jones,  his  heirs  and  assigns,  during  the  remainder  of  the 
said  term:  provided,  that  if  Bichard  Jones  should  have 
no  child  or  children  lawfully  begotten,  and  living  at  the 
time  of  his  decease,  or  within  reasonable  time  afterwards, 
then  the  limitation  should  cease,  and  the  messuage  revert  to 
Ann  Jones,  her  heirs  and  assigns.  In  May  1811,  Bichard 
Jones  purchased  the  reversion  in  fee  from  the  Hon.  Peter 
Burrell,  heir  of  Sir  Peter.  Bichard  died  in  January  1812, 
without  issue,  leaving  Lewis  Jones,  his  nephew,  his  heir-at- 
law.  On  the  death  of  Bichard,  the  term  reverted  to  the  heirs 
of  Ann,  who  had  died  in  1799.  In  January  1812,  Lewis 
Jones  was  heir-at-law  of  Ann,  and  therefore  was  entitled 
to  the  term,  but  he  did  not  take  possession,  and  the  property 
in  question  continued  to  be  occupied  by  others  than  those 
entitled.  The  last  life  in  the  lease  fell  on  the  16th  of 
January,  1835,  and  the  lessor  of  the  plaintiff  Hannah, 
being  heiress-at-law  both  of  Lewis  and  Bichard  Jones, 
brought  this  ejectment  It  was  tried  before  Lord  Denmariy 
at  the  last  summer  assizes,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  points 
reeerved. 

The  defendant  contended,  that  the  term  merged,  either  by 
the  purchase  of  the  reversion  by  Bichard  in  1811,  or  on  his 
deathin  1812,  by  the  descent  of  his  reversion  to  his  heir  Lewis, 
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1847.  who  had  the  term  as  heir-at-law  to  Ann  Jones ;  and,  conse- 
quently, tliat  the  lapse  of  more  than  twenty  years  since 
1812  was  a  bar;  and  secondly,  he  contended,  that  if  there 
was  no  merger,  and  if  Lewis  Jones  had  two  separate  estates 
or  interests,  one  in  the  term  as  heir  of  Ann  Jones,  and  aih 
other  in  the  reversion  as  heir  of  Richard,  still  he  and  those 
claiming  under  him  were  barred  by  the  Statute  of  Limiti- 
tions,  3  &  4  Will.  4,  c  27.  And  we  are  of  that  opinion, 
so  that  it  is  unnecessary  to  dedde  the  question  whether  the 
term  merged  in  the  reversion  or  not 

By  the  3rd  section,  the  title  of  Lewis  to  the  term,  as  bar 
of  Ann,  would  be  deemed  to  have  accrued  when  it  became 
an  estate  or  interest  in  possession,  that  is,  at  the  death  of 
Richard  without  children  living,  or  bom  in  due  time  after- 
wards. By  the  5th  section,  his  right  to  the  reversion  as  heir 
of  Richard,  supposing  he  had  no  other  title,  accrued  at  the 
end  of  the  term  in  1835.  Mr.  Welsby  contended,  that  this 
section  applied  to  those  cases  only  where  another  person 
than  the  termor  was  reversioner.  And  we  think  his  aiga- 
ment  was  well  founded,  and  that  this  appears  from  the  con- 
sideration of  the  20th  section,  which  is  as  follows : — '*  That 
when  the  right  of  any  person  to  make  an  entry  or  distress 
or  bring  an  action  to  recover  any  land  or  rent  to  which  be 
may  have  been  entitled  for  an  estate  or  interest  in  possesaon, 
shall  have  been  barred  by  the  determination  of  the  period 
hereinbefore  limited,  which  shall  be  applicable  in  such  case, 
and  such  person  shall  at  any  time  during  the  said  period 
have  been  entitled  to  any  other  estate,  interest,  right,  or 
possibility,  in  reversion,  remainder,  or  otherwise,  in  or  to 
the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  possibility,  unless  in  the 
meantime  such  land  or  rent  shall  have  been  recovered  hj 
some  person  entitled  to  an  estate,  interest,  or  right,  which 
shall  have  been  limited  or  taken  effect  afler  or  in  defeaiaiioe 
of  such  estate  or  interest  in  possession."  Here,  in  themeao- 
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time^  the  land  had  not  been  recovered  by  any  person,  and         1847, 
consequently^  Lewis  Jones's  right  in  respect  of  his  estate  in 
possession  having  been  barred  by  the  determination  of  the 
period  of  twenty  years  from  1812,  the  right  of  the  person 
daiming  the  reversion  through  him  was  barred  also. 

The  lessor  of  the  plaintiff  is,  therefore,  not  entitled  to 
recover,  and  it  becomes  unnecessary  to  consider  the  effect 
of  the  satisfied  term  proved  by  the  defendant  to  exist, 
though  we  have  no  doubt  that  it  is  to  be  deemed  to  have 
absolutely  ceased  and  determined,  under  the  stat  8  &  9  Vict 
c.  112,  8.  1,  on  the  31st  of  December,  1845,  and  conse- 
quently would  have  afforded  no  defence  to  this  eject- 
ment (a). 

Rule  absolute. 

(a)  See  Doe  d.  Cadwalader  v.  Price^  ante,  603. 


T 


Jones  v.  Jones  and  Another.  April  2iO, 


fiESPASS  qu.  cL  freg.      Fourth  plea,  that  the  said  Intretpaas, 
dose  in  which  &c  was  the  close,  soil,  and  freehold  of  one  fendant  pleads 
Thomas  Holt,  wherefore  the  defendants,  as  the  servants  of  j^s**^"^^^ 
the  said  T.  Holt,  and  by  his  command,  at  the  several  times  justifies  the 

trespasses  as 

wherein  &c.,  committed  the  alleged  trespasses.  The  fiflh  the  servant  of 
plea  stated,  in  substance,  that  from  time  immemorial,  and  }j(g  commanJ, 
up  to  the  passing  of  an  act  of  Parliament  for  inclosing  ^^^^^f 

fendant  did  not, 
as  the  servant 
of  J.  S.,  and  by  his  command,  commit  the  trespasses,  is  bad  on  special  demurrer,  as  involying 
a  nqpitiTe  pregnant. 

In  trapats  qa.  cl.  freg.,  the  defendant  pleaded  specially,  dedacing  title  to  the  locus  in  quo, 
vnder  an  inclosure  act,  in  J.  S.,  and  alleging  that  J.  S.  thereupon  became  and  continued  possessed 
tfaeraof  vntil  just  before  the  time  when  &c.,  and  the  defendant  then  justified  the  trespasses  as 
the  •errant  of  J.  S.,  and  by  his  command.  The  plaintiff  replied,  that  the  defendant  entered 
and  oommitted  the  trespasses  after  the  passing  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27  ; 
that  tlie  entry  was  made  to  recover  the  close  in  which  &c. ;  and  that  the  right  to  make  such 
cntxy  did  not  first  accrue  to  J.  S.,  or  to  the  defendant,  or  any  person  through  whom  J.  S.  or 
th0  defendant  elaimed,  within  twenty  years  next  before  such  entry : — Held  good,  on  special 
dBmnmr,  and  that  it  was  not  necessary  to  set  forth  the  particular  mode  in  which  the  estate  of 
J.  S.,  or  the  party  through  whom  he  claimed,  had  determined. 

VOL,  XVI.  AAA  M.  W. 


700  CABB8  IN   THE  EXCHBQUEB, 

1847.        lands  in  the  parish  of  Hope  ManaeU,  in  the  county  of  Here- 
ford,  the  said  close  in  which  &c.  was  parcel  of  certun  waste 
and  commonable  lands  within  that  manor ;  that  certain  tene- 
ments, called  Sutton,  Hazlebridge>  Upper  £nd»  and  Twis* 
land,  which  last  one  Mary  Jones  had  shortly  before  the  pa** 
ing  of  the  said  act  purchased  of  W.  E.>  were  customary 
tenements  of  the  said  manor,  and  the  owners  and  occupien 
thereof  were  entitled  to  commonable  rights  in  the  said  waste 
lands,  &c    The  plea  then  stated  grants  by  the  lord  of  the 
manor  of  the  tenements  called  Sutton  and  Hazlebridge  to  one 
John  Jones,  to  hold  to  him  and  his  heirs,  whereof  be  died  so 
seised  before  the  passing  of  the  said  act,  viz.  on  the  Ist 
August,  1790,    leaving  the  said  Mary  Jones  his  widow, 
and  John  Jones  the  younger,  his  eldest  son  and  heir-at-law. 
It  then  stated  the  admittance  of  Mary  Jones  to  the  tenemeDts 
called  Sutton  and  Hazlebridge,  for  her  free  bench,  the  re- 
sidue thereof  belonging  to  the  said  John  Jones  the  younger 
as  customary  heir,  and  the  admittance  of  I.  Trusted  to 
the  tenement  called  Upper  End,  and  of  the  plaintiff,  Charks 
Jones,  her  son,  to  the  tenement  called  Twisland,  in  trust 
n^spectivoly  for  Mary  Jones,  her  heirs  and  assigns.    The 
plea  then  set  forth  the  material   provisions  of  the  indo- 
sun^  act,  which  was  passed  in  1807,  and  stated  that  the 
close  in  which  &c.,  with  other  land  thereto  adjoining,  being 
parvvl  of  the  said  waste  lands,  was  allotted  by  the  comims- 
sioner  under  the  act  to  the  said  ]Mary  Jones,  in  compensi^ 
tion  il>r  all  rights  and  interests  in  the  same  in  respect  of  the 
said  several  tenements;  and  that  by  a  oodidl  to  her  wiB) 
dated  in  1810,  she  appointed  the  said  I.  Trusted  her  trustee 
of  such  }iart  of  the  said  allotment  as  was  allotted  to  her  in 
riirht  of  the  U}>per  End  estate,  to  and  for  the  use  of  Geoup 
Jone^  the  defendant ;  that  after  her  death,  it  was  agreed  by 
John  JiHio^  the  younger,  Creoige  Jones  the  defendant,  and 
the  [dainiiC  to  ivfer  the  division  of  the  said  aUotment  to  an 
arl^txator*  who  awarded  that  the  said  G.  Jones,  lus  h&a, 
&v\«  or  the  said  L  Trusted  and  his  beira,    in  trust  fir 
th^"  «ud  G.  Jones,  sbould  stand  seised  of  all  that  piece 


■^ 
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of  land,  containing  by  admeasurement  25  acres  and  30 
perches,  being  a  part  of  the  said  allotment  so  awarded  to 
the  said  Mary  Jones ;  and  that  the  said  dose  in  which  &c., 
in  the  declaration  mentioned,  was  parcel  of  the  said  25  acres 
and  30  perches  of  land,  so  awarded  to  the  siud  I.  Trusted 
in  right  of  the  said  estate  of  Upper  End.  The  plea  then 
stated  the  death  of  I.  Trusted,  and  that  Thomas  Trusted, 
his  eldest  son  and  heir,  entered  into  the  said  close  in  which 
&0.,  and  then  became,  and  remained  unial  Just  before  the 
first  of  the  said  several  times  when  &c.,  lawfully  possessed 
of  the  same.  The  plea  then  gave  express  colour  to  the  plain- 
tiff^ and  justified  the  entry  of  the  defendants,  as  servants 
of  T.  Trusted,  and  by  his  command  &c. — ^Verification. 

Beplication  to  the  fourth  plea,  that  the  defendants  did 
not,  as  the  servants  of  the  said  T.  Holt,  and  by  his  com- 
mand, commit  the  alleged  trespasses  in  the  declaration 
mentioned,  modo  et  form&. 

Beplication  to  the  fifth  plea,  that  the  defendants  entered 
upon  the  said  close  in  which  &c.,  and  committed  the  tres- 
passes &c.  after  the  passing  of  a  certain  act  of  Parliament, 
[3  &  4  Will.  4,  c.  27,  the  Limitation  of  Actions  Act], 
and  also  after  the  Slst  day  of  December,  a.d.  1833;  that 
sach  entry  was  so  made  for  the  purpose  of  recovering  the 
said  close  in  which  &c.,  and  that  the  said  T.  Trusted,  by 
the  defendants  his  servants,  did  then  enter  upon  and  take 
possession  of  the  said  close  in  which  &c. ;  that  the  sup- 
posed right  to  make  such  entry  did  not  first  accrue  to  the 
said  T.  Trusted,  or  to  the  defendants  as  his  servants,  or 
to  any  person  through  whom  the  said  T.  Trusted,  or  the 
defendants,  claim  the  estate  and  interest  in  the  said  close 
in  which  &a,  within  the  true  intent  and  meaning  of  the  said 
act  of  Parliament,  at  any  time  within  twenty  years  next  be- 
fore the  making  of  such  entry ;  and  that  by  reason  thereof^ 
and  of  the  said  period  of  twenty  years  next  before  the 
wiftlring  of  such  entry  having  fully  expired  before  the  mak- 
ing of  the  same,  without  such  right  of  entry  having  first 

A  A  A  2 


702  CA8B8  IN  THE  EXCHBaUEB, 

1847.  accrued  as  aforesaid  at  any  time  dnring  the  said  last-men- 
tioned period,  the  said  supposed  right  of  the  said  Thomas 
Trusted,  and  of  the  defendants  as  such  servantSy  to  make 
such  entry,  had  been  extinguished,  according  to  the  form 
&c.  of  the  said  act  of  Parliament,  before  and  at  the  said 
times  when  &c. — Verification. 

Spedal  demurrer  to  the  replication  to  the  fourth  plea, 
assigning  for  causes  (amongst  others),  that  the  replication 
traverses  both  that  the  defendants  committed  the  trespasseB 
as  the  servants  of  the  said  T.  Holt,  and  that  they  com- 
mitted the  same  by  his  command ;  whereas  one  of  those 
allegations  would  be  sufficient  to  sustain  the  sidd  [Jea; 
also  for  that  the  replication  is  a  n^ative  pregnant  with 
this  affirmative,  that  the  defendants  oonmiitted  the  tres- 
passes as  the  servants  of  the  said  T.  Holt,  and  that  it  b 
consistent  therewith  that  they  acted  by  his  permission  in 
so  doing ;  also  for  that  the  replication  puts  in  issue  both 
whether  the  defendants  had  the  authority  of  T.  Holt  for 
oonunitting  the  trespasses,  and  that  they  conmiitted  Ae 
same  under  that  authority,  and  is  therein  double. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  as- 
eigning  for  causes  (amongst  others),  that  the  replication 
alleges  that  T.  Trusted  entered  upon  the  said  dose  more  than 
twenty  years  after  his  right  to  make  such  entry  had  ac- 
crued ;  whereas  the  plea  states,  tiiat  I.  Trusted,  of  whom 
T.  Trusted  is  eldest  son  and  heir,  died  seised  of  the  said 
dose,  and  that  thereupcm  the  said  close  descended  and  came 
to  the  siud  T.  Trusted,  as  such  ddest  son  and  heir;  that  the 
rc[dication,  if  intended  as  an  argumentative  traverse  of  tbt 
allegation,  should  have  conduded  to  the  oountry ;  and  tint 
if  intended  as  a  plea  in  confession  and  avoidance  thereof,  it 
is  whoUv  insuffident,  in  that  it  does  not  confess  the  aH 
allegation,  but  is  wholly  inconsistent  therewith. 

%Toinders  in  demurrer. 

The  case  was  argued  in  last  HSlary  Term  (Jan.  27),  by 

JFVirtoeiir,  in  sujqport  of  the  demurrers. — The  replicatioo 
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to  the  fourth  plea  is  bad,  as  containing  a  negative  pregnant.  1847. 
It  alleges  that  ^^  the  defendants  did  not^  as  the  servants  of 
T.  Holt,**  commit  the  trespasses.  This  is  a  negative  preg- 
nant with  an  affirmative^  which  destroys  its  own  tenor, 
namely,  that  they  committed  the  trespasses  as  the  servants 
of  Holt.  It  is  the  very  instance  put  in  the  books:  see 
Myn  v.  Cole  (a).  It  will  perhaps  be  argued,  that  there  is 
now  no  such  thing  as  a  negative  pregnant.  There  is  no- 
thing, however,  in  any  recent  cases  to  repeal  the  law  laid 
down  on  this  subject  in  the  old  authorities.  In  Belly. 
Tuckett  {b)y  Tindaly  C.  J.,  certainly  says,  that  "  although 
formerly  great  weight  seems  to  have  been  attached  to  that 
doctrine,  it  has  not  been  much  regarded  of  late."  Mauley  J., 
however,  in  his  judgment  in  the  same  case,  recognises  and 
distinguishes  the  authorities  there  cited  from  Bac.  Abr., 
Pleas  and  Pleading,  I.  (6).  This  issue  would  be  proved 
for  the  defendants,  if  it  were  found  by  the  jury  that  they 
were  commanded  by  Holt  to  enter  the  dose,  but  for  other 
purposes.  On  the  other  hand,  the  issue  might  be  found 
for  the  plaintiff,  although  no  entry  were  proved,  or  even  if 
it  were  found  that  the  defendants  did  not  enter.  In  the 
Year  Book,  21  Hen.  6,  f.  46,  the  case  was  thus: — "In 
trespass  for  cutting  his  trees,  the  defendant  pleads  that  it 
was  by  command  of  the  lessor,  to  give  them  to  a  stranger; 
the  plaintiff  replies,  that  be  did  not  cut  the  trees  hy  his 
command;  this  was  held  a  negative  pregnant,  and  that  he 
diould  have  pleaded  ne  commanda  pas."  That  is  precisely 
the  present  case.  The  replication  ought  to  have  been,  that 
die  defendants  entered  of  their  own  wrong,  and  without 
the  command,  or  absque  residue  causae. 

The  replication  to  the  fifth  plea  is  also  bad  for  the  cause 
assigned.  Where  title  is  shewn  by  the  plea,  the  plaintiff 
most  in  his  replication  shew  title  in  answer  thereto ;  and  it 
is  not  enough  to  aver  that  the  defendant's  right  of  entry 
did  not  accrue  within  twenty  years  before  the  alleged  tres- 

(<i)  Cro.  Jac.  87.  {h)  3  Man.  &  G.  802. 
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1847.  pass,  without  shewing  what  was  the  title  of  the  party  under 
whom  the  defendant  didnied,  and  liow  it  was  determined. 
This  dearly  appears  from  the  stat.  3  &  4  WilL  4,  c  27, 
ss.  2  &  3.  The  replication  follows,  no  doubt,  the  words  of 
the  second  section,  in  stating  that  the  supposed  right  to 
make  such  entry  did  not  first  accrue  to  T.  Trusted,  or  to 
any  person  through  whom  he  claims  the  estate,  within  the 
true  intent  and  meaning  of  the  act,  at  any  time  within 
twenty  years  next  before  the  making  of  such  entry.  But 
then  the  3rd  section  goes  on  to  define  when  the  title  to 
make  the  entry  shall  be  deemed  to  have  first  accrued ;  ?iz. 
*'when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  sodi 
rent,  and  shall  while  entitled  thereto  have  been  dispossessed, 
or  have  discontinued  such  possessicm  or  rec^pt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession,  or  at  the 
last  time  at  which  any  such  profits  or  rent  were  or  was 
received."  Put  the  case  of  possessio  fratris,  mentioned  in 
the  13th  section.  That  section  is  altogether  prospective, 
and  could  only  affect  the  possession  of  a  younger  brother 
after  the  passing  of  the  act :  in  such  a  case  this  replication 
would  not  raise  the  merits  upon  the  statute ;  and  if  amf 
case  can  be  put  in  which  it  would  not  do  so,  the  defend- 
ants are  entitled  to  contend  that  it  is  bad  on  special  de- 
murrer. There  is  no  difficulty  in  pleading  in  the  manner 
suggested,  because  the  statute  points  out  the  several  events 
from  which  the  twenty  years  are  to  be  computed.  At  all 
events,  this  replication  is  not  well  pleaded;  it  might  be 
true,  and  yet  the  defendants  might  be  entitled  under  sect 
13 ;  for  it  appears  upon  the  pleadings  that  the  plaintiff  is  the 
brother  of  the  defendant  Jones ;  therefore,  if  the  legal  title  is 
in  him,  it  is  a  case  of  possessio  fratris,  and  so  the  time  did  not 
Iwgin  till  the  passing  of  the  act.  The  replication  states, 
indeed,  that  the  entry  of  the  defendants  was  after  the  pass- 
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ing  of  the  act ;  but  it  ehould  also  have  shewn,  either  that  1847. 
the  possession  was  adverse  at  the  time  of  the  passing  of  the 
act,  or  that  the  entry  was  more  than  five  years  afterwards. 
The  plaintiff  ought  to  bring  himself  strictly  within  the 
statute.  He  should  either  deny  the  title  alleged  in  the 
plea,  or  shew  strictly  another  title  by  way  of  confession 
and  avoidance. — He  cited  Doe  d.  JEvans  v.  Pa^e  («),  and 
Doe  d.  Jukes  v.  Sumner  (b), 

Keating^  contrk. — The  replication  to  the  fourth  plea  is 
good.  It  is  not  contended  that  there  is  now  no  such  thing 
as  a  negative  pregnant ;  it  is,  however,  an  objection  very 
much  ^scountenanced.  Very  little  authority  really  be- 
longs to  the  case  of  Myn  v.  Cole,  That  was  trespass  for 
entering  into  the  plaintiff's  house  and  taking  his  goods; 
the  defendant  pleaded,  as  to  the  entry,  that  the  plaintiff's 
daughter  licensed  him,  and  that  he  entered  by  that  license. 
Hie  plaintiff  replied,  ^^quod  non  intravit  per  licentiam 
snam;"  and  after  verdict  for  the  plaintiff,  the  replication 
was  actually  held  bad  in  arrest  of  judgment.  That  cer- 
tainly would  not  be  so  held  at  the  present  day.  And  it 
seems  a  strange  dictum,  *^  that  he  ought  to  have  traversed 
the  entry  by  itself," — that  is,  have  traversed  his  own 
cause  of  action — **or  the  license  by  itself."  In  truth,  this 
resolves  itself  into  an  objection  on  the  ground  oi  ambiguity : 
Stephen  on  Pleading,  419,  421 ;  and  if  there  were  in  this 
case  anytiiing  reaUy  ambiguous  in  the  traverse,  it  would 
no  doubt  be  objectionable;  but  there  is  not.  In  Belly. 
TueheUf  Tindaly  C.  J.,  says  (c),  "  I  think  it  will  be  found, 
that  where  a  plea  or  replication  has  been  objected  to  on  the 
score  of  dupUeity,  and  it  has  been  held  good  on  the  ground 
that  the  matters  relied  on  as  shewing  the  plea  to  be  double, 
amount  but  to  one  single  ground  of  defence,  an  objection 
that  the  pleading  involves  a  negative  pregnant  has  never 
been  supported."     In  Pigeon  v.  Osborne  (d),  in  assumpsit 

(fl)  5  Q.  B.  767.  (c)  3  Man.  &  G.  802. 

{h)  14  M.  &  W.  49.  id)  12  Ad.  &  E.  lib. 
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for  good«  aoM,  the  defendant  pleaded  that  the  goods  were, 
with  the  knowledge  and  consent  of  the  phdntiflEsy  sold  to  the 
defendants  by  IL,  being  the  agent  of  the  plaintifls,  in  his 
own  name,  as  the  tme  owner:  the  phuntiff  replied,  that  the 
goods  were  not,  with  the  knowledge  and  consent  of  the 
plaintiffs,  sold  to  the  defendants  by  EL  in  his  own  name, 
as  the  true  owner,  in  manner  and  form,  &c. :  and  a  d^ 
morrer  to  this  replication,  on  the  ground  that  the  traverse 
was  a  negadve  pr^nant,  and  ambiguous,  was  set  aade  is 
frivolous.  l^Aldersan,  B. — ^There  it  was  all  one  proposition.] 
Chambers  ▼.  Danaidson(a)  was  the  first  case  in  which  it 
was  established  that  the  command  could  be  traversed  at 
all,  and  there  the  trayerse  was  exactly  in  this  form,  and 
was  not  objected  to.  It  is  fully  established,  that  a  number 
of  facts  may  be  pleaded  as  one  defence,  if  they  amount  only 

• 

to  one  entire  proposition :  Benmson  v.  ThehoeU  (6),  De  Ber- 
naldez  v.  Spalding  (o),  Robinson  v.  Haley  (d%  2  Saund.  319,  b. 
Secondly,  as  to  the  replication  to  the  fifth  plea. — The 
replication  follows  strictly  the  terms  of  the  2nd  section  of  the 
Limitation  Act ;  the  effect  of  which  statute  is  (by  sect  34) 
absolutely  to  extinguish  the  right  at  the  end  of  the  twentj 
years.  \_Parkey  B. — Mr.  .For^ctt^  contends  that  you  should 
go  on  and  shew  in  what  way  the  defendant's  title  ceased,  tf 
then  the  facts  which  are  to  be  put  in  issue  will  be  more 
clearly  ascertained]  That  is  a  matter  more  within  the 
knowledge  of  the  defendant,  and  he  may  plead  by  way  of 
rejoinder  any  facts  which  prevent  the  operation  of  the  stu- 
tute.  [Parfc,  B. — I  do  not  see  how.]  If  not,  it  will  be 
open  on  a  traverse  of  the  allegation  in  the  replication.  How 
could  a  party  entering  at  the  end  of  the  twenty  years  know 
the  mode  in  which  the  adverse  title  was  extinguished  ?  Witii 
respect  to  the  case  of  Doe  d.  Evans  v.  Page,  it  appears  to  be 
at  variance  with  that  o!  Doe  d.  Bennett  v.  Turner  (e).  But, 
at  all  events,  it  cannot  be  necessary  for  a  party  who  relies 

(a)  11  East,  65.  (rf)  1  Burr.  316. 

(h)  7  M.  &  W.  512.  {e)  7  M.  &  W.  226. 

(c)  4  Q.  B.  823 ;  Day.  &  M.  43. 
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upon  the  statute  as  a  defence,  to  anticipate  the  facts  whereby 
its  operation  is  to  be  got  rid  of.  If  the  defendant  has  been 
out  of  possession  for  twenty  years,  prim&  fiicie  his  title  is 
extinguished ;  and  if  there  be  circumstances  to  take  him 
out  of  the  operation  of  the  statute,  they  should  come  from 
him.  This  form  of  pleading  was  adopted  in  Holmes  v. 
Newlands  (a),  and  no  question  was  raised  upon  it.  [^Alder- 
son,  B. — In  the  case  of  the  possessio  fratris,  to  which  Mr. 
Fartescue  adverted,  why  could  not  the  defendant  take  issue? 
If  he  be  right,  his  title  has  accrued  within  twenty  years. 
Parke^  B. — Sect.  3  begins  as  a  constructive  clause ;  is  not 
that  as  if  the  construction  were  put  into  sect  2  ?]  It  is 
rather  a  declaratory  clause  of  the  facts  whereby  sect  2  is 
to  be  proved ;  the  very  separation  of  the  sections  shews  that 
the  3rd  is  merely  for  the  purpose  of  interpreting  the  2nd  by 
way  of  evidence,  the  whole  being  still  referable  to  the  one 
period  of  twenty  years  mentioned  in  sect  2. 

Fortescue  was  heard  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — On  the  argument  of  this  case,  we  inti- 
mated our  opinion,  that  if  a  new  trial  of  the  issues  should 
be  awarded,  Mr.  Keating  should  have  liberty  to  amend. 
Having  determined  that  the  rule  nisi  for  a  new  trial  should 
be  discharged,  so  that  no  amendment  can  now  take  place, 
we  must  ^ve  judgment  on  the  demurrers. 

To  a  declaration  in  trespass,  there  is  a  plea  of  liberum 
tenementum  of  T.  Holt,  and  a  justification  of  the  tres- 
passes by  the  defendants  as  his  servants,  and  by  his  com- 
mand. The  replication  to  this  plea  is,  that  the  defendants 
did  not,  as  the  servants  of  the  said  T.  Holt,  and  by  his 
command,  commit  the  alleged  trespasses.  And  there  is  a 
special  demurrer  to  the  replication,  assigning  various  causes, 
amongst  others,  that  the  replication  is  a  negative  pr^nant. 

(a)  11  Ad.  &  £.  44. 
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1847.  On  the  argument  before  ns,  it  was  contended  that  the 

jojsuM        doctrine  of  negatiye  pr^nant  might  now  be  considered  as  a 
dead  letter,  in  accordance  with  the  opinion  of  Liord  Chief 
Justice  Tindal^  expressed  in  the  case  of  Bell  v.  T\icheti{a\ 
that  *^  it  has  not  been  much  r^arded  of  late,"  and  by  rea- 
son of  several  dedsions,  where  the  objection  has  not  pre- 
vailed ;  viz.  that  case,  the  case  of  Pigeon  v.  Osborne  (b\  and 
Bennison  v.  ThehoeU  (c).     In  those  and  many  other  cases, 
the  Courts,  following  the  doctrine  laid  down  in  that  of 
Robinson  v.  Raley(d)y  and  explained  in  De  Wolfy.  Bevan{e\ 
have  allowed  several  facts  constituting  one  point  of  defence 
to  be  included  in  one  traverse ;  and,  in  carrying  into  tthct 
that  very  convenient  doctrine,  have  not  very  strictly  fol- 
lowed the  rule  which  forbids  a  negative  pregnant;  but  they 
certainly  have  not  decided  that  the  rule  does  not  now  pre- 
vail in  any  case ;  on  the  contrary,  in  the  case  of  Bell  v. 
Tuckett{f)y  my  brother  Maule  says,  that  the  doctrine  does 
not  apply  to  that  case,  where  it  was  understood  that  the  re- 
plication put  the  plaintiff  on  the  proof  of  all  the  allegationfl 
comprised  in  the  plea;  and  he  distinguishes  the  cases  of 
negative  pregnant  which  were  cited  in  the  argument.    The 
cases  so  distinguished  very  closely  resemble  the  present, 
and  appear  to  us  to  govern  it   And  in  the  case  of  Michael  j. 
Myers  {g)y  the  Court  of  Common  Pleas  by  no  means  treat 
the  doctrine  of  negative  pregnant  as  at  an  end. 

A  negative  pregnant  is  objectionable  on  the  ground  of  * 
ambiguity.     It  is  a  form  of  negative  expression,  whkli 
rather  supposes  an  affirmative  than  the  contrary ; "  and 
every  plea  ought  to  contain  a  certain  affirmation  or  nega- 
tion of  any  single  point  in  question  "  (A).     Thus,  Lord  Cck 
says  (t),  ^^  ne  dona  pas  per  le  fiut "  is  bad,  because  it  implies 

(a)  3  Man.  &  G.  802.  {g)  6  Man.  &  G.  709. 

(J)  12  Ad.  &  E.  715.  (A)  Co.  Litt.  126.  a. ;  Gilb. 

(c)  7M.  &W.  512.  Hist.  C.  P.  153;    Stephen  on 

\d)  1  Burr.  316.  Pleading,  381. 

(e)  13  M.  &  W.  167.  (t)  Co.  Litt.  126.  a, 

(/)  3Man.  &  G.  806. 
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a  gifl  by  parol^  and  is  not  a  direct  negative.  The  case  in  1847. 
the  Year  Book,  26  Hen.  6,  fol.  46,  47,  and  referred  to  in 
Bacon's  Abridgment,  Pleader,  I.  (6),  and  which  was  cited 
in  the  case  of  Bell  v.  Tuckett,  was  another  instance.  In 
waste,  the  plea  was  that  the  defendant  cut  down  by  the 
command  of  the  predecessor  of  the  plaintiff;  a  replication, 
that  he  did  not  cut  the  trees  by  his  command,  was  held  bad, 
Yelverton  says,  "  it  ought  to  have  been  that  the  predecessor 
did  not  command."  In  Mt/n  v.  Cole  (a),  a  replication  to  a 
plea  justifying  under  the  license  of  the  plaintiff's  daughter, 
traversing  that  he  entered  per  licentiam  suam,  was  held  bad 
as  a  negative  pregnant.  This  traverse  might,  as  Mr.  Serjt. 
Stephen  observes,  (and  the  same  remarks  apply  to  the  case 
in  the  Year  Book),  imply  that  a  license  was  given,  though 
the  defendant  did  not  enter  by  it ;  it  is,  therefore,  pregnant 
with  the  admission  that  the  license  was  given,  and  yet  it  is 
not  expressly  admitted,  and  it  is  in  doubt  whether  the 
pbuntiff  means  to  deny  the  license,  or  the  entry  by  virtue 
of  it.  There  is  also  the  case  of  Auberie  v.  James  {b\  where 
the  replication  of  ^^  non  moderate  castigavit "  was  held  bad 
on  a  similar  ground. 

In  the  present  case,  the  replication  is  clearly  open  to  the 
same  objection.  It  implies  an  admission  that  there  was  a 
command,  and  yet  does  not  expressly  admit  it,  and  leaves  it 
uncertain  what  the  question  is.  Further,  it  would  be  true 
if  the  defendants  did  not  enter  at  all,  and  therefore  would 
be  a  denial  of  the  very  fact  which  both  parties  previously 
admitted.  We  must,  therefore,  hold  it  to  be  ill  pleaded, 
imlesB  we  are  prepared  to  say  that  the  rule,  that  every  tra- 
verse shall  be  unambiguous,  and  not  contain  a  negative 
pregnant,  is  exploded,  which  we  certainly  are  not  authorised 
to  say.  In  this  replication  the  plaintiff  should  have  pursued 
tiie  ordinary  form ;  he  should  have  replied,  admitting  the  lib. 
ten.,  de  injuria  absque  residue  causce,  or  generally  that  the 

(a)  Cro.  Jac.  87.  (6)  Ventr.  70. 
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defendants  committed  the  trespasses  de  injiiri&,  and  without 
the  command  of  Holt.  We  therefore  think  our  judgment 
should  be  for  the  defendants  on  the  demurrer  to  this  repli- 
cation. 

We  have  now  to  dispose  of  the  demurrer  to  the  replica- 
tion to  the  fifth  plea.     This  plea  deduces  a  title  by  an  in- 
dosure  act  to  an  allotment  of  copyhold  land,  comprising  the 
locus  in  quo,  to  one  Trusted,  as  a  trustee  for  the  defendant 
Jones ;  it  states  his  entry  and  possession  until  just  before 
the  time  of  the  trespasses,  then  gives  express  colour  to  the 
plaintiff,  and  states  his  possession  at  the  time  of  the  tres- 
passes under  a  charter  of  demise  without  liyery,  and  the  de- 
fendants justify  the  trespasses  complained  of  as  the  ser- 
Tants  of  T.  Trusted,  and  by  his  conmiand.  To  this  plea  there 
is  a  replication,  that  the  defendants  entered  and  committed 
the  trespasses  after  the  passing  of  the  Limitation  Act,  and 
after  the  31st  December,  1833 ;  and  it  avers,  that  the  entiy 
was  made  for  the  purpose  of  recovering  the  dose  in  which 
&C.,  and  that  the  supposed  right  to  enter  did  not  first  accnie 
to  Trusted,  or  the  defendants,  or  any  person  through  whom 
they  churned  the  estate  and  interest  in  the  close,  at  any 
time  within  twenty  years  before  maidng  that  entiy,  and 
that  by  reason  thereof  the  supposed  right  of  Trusted,  and 
the  defendants  as  his  servants,  was  extinguished.     To  this 
replication  there  is  a  demurrer,  assigning  various  causeS) 
and  raising  a  question  of  considerable  importance.    That 
question  is,  whether  the  plaintiff,  who  is  admitted  to  be  in 
possession,  and  who  seeks  to  displace  the  title  under  wluch 
the  defendants  claim,  on  the  ground  that  it  is  barred  by  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  must  shew 
what  that  title  was,  and  how  it  was  barred;  the  statute 
providing  that  the  twenty  years  should  run  from  different 
dates,  according  to  the  nature  of  the  title  and  the  character 
of  the  party  in  possession  at  the  commencement  of  the 
twenty  years. 

That  the  plaintiff  the  party  in  poesesaon,  need  not  shevr 
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title  in  himself  seems  to  us  to  be  clear.  His  case  is,  that 
the  estate  under  which  the  defendants  claim  has  been  ex- 
tinguished, and  consequently  liis  own  possession,  whatever 
it  is,  cannot  be  disturbed.  He  is  not  in  the  situation  of  a 
plaintiiF  admitting  the  freehold  still  to  be  in  the  defendant, 
for  such  a  plaintiff  must  shew  what  estate  he  claims  under 
him  in  his  replication,  as  a  term  of  years,  or  the  like.  If 
this  were  a  plea  of  lib.  ten.  in  the  ordinary  form,  at  the  time 
of  the  trespass,  the  traverse  of  the  averment  of  freehold 
would  have  raised  the  question,  whether  it  had  been  extin- 
guished at  that  time  by  the  lapse  of  the  twenty  years.  But 
the  form  of  this  plea,  stating  the  conveyance  of  the  estate, 
and  deducing  it  to  Trusted,  prevents  that  course ;  the  estate 
must  be  shewn,  by  pleading  on  the  plaintiff's  side,  to  have 
ceased.  Is  it  enough,  then,  to  aver  that  twenty  years  have 
elapsed  since  the  title  accrued,  so  as  to  bring  the  case  within 
the  2nd  section,  which  gives  the  rule,  or  must  the  special 
fiKsts  be  stated,  to  bring  it  within  the  other  sections  ?  As 
the  fact,  whether  the  time  has  elapsed  or  not,  lies  more 
within  the  defendants'  knowledge  than  the  plaintiff's,  who 
is  merely  in  possession,  and  may  have  been  so  for  a  day  only, 
and  does  not  necessarily  claim  under  one  who  had  been  in 
possession  before,  we  think  that  the  general  allegation,  so 
as  to  bring  the  case  within  the  2nd  section,  is  sufficient. 

The  defendants  will,  on  that  issue,  have  to  prove,  that  they 
entered  within  the  time  limited,  by  shewing  that  Trusted 
was  dispossessed  or  discontinued  his  possession  within  twenty 
years  before,  or  otherwise  bringing  himself  within  the  pro- 
visions of  the  act.  It  is  observable,  that  the  plea  states  pos- 
session by  Trusted  just  before  the  time  when  &c.,  but  not 
that  it  was  within  twenty  years  before  the  subsequent  entry 
by  the  plaintiff.  The  averment,  in  its  present  form,  is  imma- 
terial ;  the  plea  would  have  been  good  without  it,  and  it 
may  therefore  be  altogether  rejected  in  considering  whether 
the  replication  is  good.  It  was,  however,  contended  by 
Mr.  Fortescuey  in  his  able  argument,  that  it  is  not  enough 
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for  the  plaintiff  to  all^e  that  the  entry  was  not  within 
twenty  years  after  his  title  accrued,  because  the  case  might 
be  one  in  which  that  averment  would  be  true,  and  yet  the 
defendant  would  be  entitled  to  enter.     If,  for  instance,  Uie 
land  had  been  in  the  possession  of  a  younger  brother,  the 
defendant  Jones  being  the  heir,  such  possession,  he  argued, 
if  the  entry  be  after  the  act,  would  not  be  the  possession  of 
the  person  entitled,  but  before  the  act  it  would     If,  then, 
a  brother  had  been  in  possession  during  more  than  twenty 
years  before  the  act,  though  the  heir's  right  of  entry  would 
have  accrued  more  than  twenty  years  ago,  (for  during  the 
whole  of  such  possession  he  would  have  a  right  of  entry)^ 
he  certainly  might  not  be  barred.     The  same  observation 
might  be  made,  if,  for  twenty  years  before  the  act,  the 
lands  had  been  occupied  by  tenants  at  will.     The  answer  to 
this  argument  is,  that  the  lapse  of  twenty  years  would,  hj 
the  express  enactment  of  the  2nd  section,  be  a  bar ;  but  if 
the  possession  of  the  brother,  or  the  tenancy  at  will,  conti- 
nued at  the  time  of  the  passing  of  the  act,  the  15th  sectioi 
provides  a  remedy,  as  the  possession  would  not  be  advene, 
and  the  entry  must  take  place  within  five  years  after  the 
passing  of  the  act     But  if  the  defendant  wished  to  anil 
himself  of  the  right  of  entry  under  this  clause,  he  ought  to 
plead  it  in  a  rejoinder,  for  the  clause  is  by  way  of  a  proTiBO 
or  defeasance  on  the  prior  clause,  and  by  the  rules  of  {dead- 
ing,  ought  to  come  from  the  party  seeking  to  avail  himielf 
of  it. 

If  the  possession  of  the  brother  or  the  tenant  at  will  hi 
ceased  at  the  time  of  the  passing  of  the  act,  though  for  ft 
short  time,  and  some  one  else  had  got  into  possession,  the 
possession  was  then  adverse,  and  the  15th  section  would  not 
apply.  Whether  the  defendant  Jones's  title  would  in  thit 
case  have  been  totally  barred,  is  a  question.  If  it  woqU 
it  would  be  on  the  ground  that  it  fell  within  the  enactment 
of  the  2nd  section,  limiting  the  twenty  years  after  the  title 
first  accrued,  and  not  within  the  proviso  in  the  15th,  and  eo 


^ 


EASTER  TERMj    10  VICT.  713 

the  replication  would  be  supported.  If  it  would  not,  and 
assuredly  every  endeavour  should  be  made  to  construe  the 
act  80  as  to  avoid  such  a  consequence,  it  would  be  by  hold- 
ing that  the  title  did  not  first  accrue  till  the  end  of  the 
occupation  by  the  brother,  or  of  the  tenancy  at  will,  and 
if  80>  the  replication  would  equally  be  sustained. 

For  these  reasons,  we  think  the  replication  su£Bcient; 
and  therefore  the  judgment  of  the  Court  must  be  for  the 
plaintiff  on  the  demurrer  to  the  fifth  plea. 

Judgment  accordingly. 


CooMER  V.  Latham.  April  1G. 

IRESPASS  for  breaking  and  entering  the  plaintiff's  Where  it  is  the 
dwelling-house,  and  seizing  and  taking  his  goods.     Plea,  of  proceeding 
not  guilty,  by  statute  (a).     At  the  trial,  before  Coltman,  J.,  cowt^"on"r 
at  the  last  Chester  assizes,  it  appeared  in  evidence  that  the  verdict  being 

...  found  therein  y 

defendant  had  sued  the  plaintiff  in  the  hundred  court  of  for  the  judges 
Nantwich,  in  that  county,  for  an  alleged  debt  of  1/.  19*.  usue^executfon 
The  plaintiff  was  duly  summoned  to  appear  to  answer  the  ^^^  ^^%  ^^^^  ^ 

^  *  •'  *  *  case  of  non- 

plaint  in  the  inferior  Court,  but  failed  to  do  so,  and  there-  payment,  and 

upon,  according  to  the  practice  of  that  Court,  as  sworn  to  amount,  the 
by  the  steward,  a  verdict  passed  against  him  for  the  debt  piaintiTs^ 
and  costs.     It  appeared  that  it  was  the  regular  practice  of  wringing  his 
the  Court  for  the  steward,  without  any  application  from  the  inferior  Court, 
party  obtaining  the  verdict,  to  issue  a  distringas,  m  case  of  termanding  the 
non-payment  within  a  reasonable  time,  under  which  the  renders°him 
goods  of  the  debtor  were  seized  and  sold  to  satisfy  the  debt  liable  in  tres- 

j  A  Til  1   •     •«»  1       •  pass  for  the 

and  costs.     Accordingly,  the  present  plaintiff  not  having,  seizure,  unless 

he  justify 
under  the  pro- 
cess of  the  inferior  Court. 

(a)  No  statate  was  referred  to      the  case  stood,  therefore,  as  upon 
which  protected  the  defendant ;      the  ordinary  plea  of  not  guilty. 
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1847.  within  the  usual  time  allowed  for  that  purpose  paid  the 
money,  the  steward,  in  due  course,  without  any  application 
from  the  present  defendant  or  his  attorney,  issued  a  dii»- 
tringas  in  regular  form,  under  which  one  of  the  bailiffi  of 
the  Court  entered  the  pliuntiff's  house,  and  distruned  the 
goods  in  question,  which  were  sold  to  satisfy  the  defendant's 
debt,  and  the  proceeds  were  paid  over  to  the  steward.  The 
defendant  was  not  present  at  the  seizure,  but  it  was  proved 
that  he  had  stated  to  the  bailiff,  a  few  days  afterwards,  that 
he  had  got  his  money  from  Coomer. 

It  was  contended  for  the  defendant,  that,  under  these  dr- 
cumstances,  he  was  not  liable  in  trespass  for  the  act  of  the 
officer  of  the  inferior  Courts  The  learned  judge  thou^t 
that  there  was  evidence,  by  the  defendant's  subsequent  de- 
claration, of  his  having  authorised  the  seizure,  and  under 
his  direction  the  jury  found  a  verdict  for  the  plaintiff, 
damages  4iL  9s.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuits 

JVebby  now  moved  accordingly. — There  was  no  evidence 
to  go  to  the  jury  that  the  defendant  authorised  the  office 
to  commit  the  trespass.  The  defendant  in  no  way  pe^ 
sonally  interfered  in  the  levy ;  the  distringas  was  not  sued 
out  by  him,  or  issued  at  his  instance,  but  was  the  act  of  the 
Court ;  and  the  mere  statement  of  the  defendant,  that  he 
had  got  his  money  from  the  debtor,  by  no  means  imports 
that  he  knew  it  had  been  obtained  by  seizure  of  his  goods. 
Under  these  circumstances,  Carratt  v.  Morley  (a)  is  an  au- 
thority to  shew  that  the  present  defendant,  the  plaintiff  in 
the  inferior  Court,  who  merely  was  a  suitor  for  the  recovery 
of  his  debt  according  to  the  practice  of  the  Court,  is  not 
liable  in  trespass.  \Parhey  B. — In  that  case  the  proceed- 
ings of  the  inferior  Court  were  irregular.]  The  judgment 
does  not  appear  to  proceed  on  that  ground. 

(o)  1  Q.  B.  18. 
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Parke^  B. — I  am  of  opinion  that  there  ought  to  be  no  1847. 
rule  in  this  case.  The  question  is,  whether  there  is  evi- 
dence to  go  to  the  jury  of  the  defendant's  having  authorised 
the  issuing  of  the  distringas.  If,  as  appears  to  be  the  case 
here,  it  is  the  usual  and  regular  practice  of  the  inferior 
Court,  upon  a  verdict  for  the  plaintiff,  for  the  judge  of  the 
Court  to  go  on  in  the  regular  course,  and  issue  a  distringas, 
then,  unless  the  plaintiff  countermands  it,  he,  by  bringing 
his  plaint  in  that  Court,  impliedly  authorises  the  issuing  of 
the  distringas,  and  is  just  as  liable  as  if  he  had  expressly  di- 
rected the  officer  to  serve  it.  The  case  of  Carratt  v.  Morley 
is  quite  distinguishable :  there  the  inferior  Court  had  ad- 
judicated against  a  party  who  was  not  liable ;  and  the  Court 
held,  that  a  person  who  merely  originated  a  suit  in  a  court 
of  justice,  by  stating  his  complaint  there,  was  not  liable  in 
trespass  where  the  proceedings  of  the  Court  were  erroneous 
or  without  jurisdiction.  But  in  this  case  everything  was 
lawfidly  done,  and  the  defendant  would  not  have  been  liable 
as  a  trespasser  if  he  had  pleaded  properly.  The  fact  of  the 
entry  and  seizure  of  the  goods  being  proved,  the  issue  on 
the  plea  of  not  guilty  must  have  been  found  for  the  plain- 
tifl^  but  the  defendant  would  have  had  a  complete  defence 
if  he  had  justified  under  the  process  of  the  inferior  Court. 
There  is,  moreover,  the  circumstance  of  the  defendant's 
Myiug  that  he  had  got  the  money  from  the  plaintiff. 

Bou^  B. — If  that  which  the  defendant  did  led  inevit- 
aUy,  in  the  due  and  regular  course  of  proceeding,  to  the 
isBtung  of  the  distringas,  it  is  the  same  as  if  he  had  directly 
authorised  its  issuing,  and  then  he  was  bound  to  shew  his 
justification  for  doing  so. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


VOL.  XVL  B  R  B  M.  W. 
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April  21.  Spry,  Clerk,  v.  Gallop. 

Upon  a  sp«cUl  UEBT  by  the  plaintiff,  who  is  the  rector  of  the  parish  of 
to^hc^ght'of  S^  Marylebone,  and  the  minister  of  the  new  church  of  that 
the  pUintiff,  M  parish,  to  recover  from  the  defendant  the  amount  of  certain 

rector  of  the        r  ^ 

oarish  of  St.  fees,  alleged  to  be  due  to  the  plidntiff  in  respect  of  the 
and^loUter  of  burial  of  ccrtwi  paupcrs  of  that  parish.     Plea,  nunquam 

otuTA"!?  mdebitatu8. 

to  recover  cer-        The  following  case  was,  by  consent  of  the  parties  and 

taio  fees  &1' 

l^ed  to  be  due  under  the  order  of  a  judge,  stated  for  the  opinion  of  this 

!S^r^'  Court     The  plaintiff,  the  Rev.  Dr.  Spry,  became  in  1825, 

"^^uriS.^*  and  still  is,  rector  of  the  parish  of  St  Marylebone,  in  the 

ground  of  the  county  of  Middlesex,  and  minister  of  the  new  church  of 

peared  that,  in  that  parish,  mentioned  in  the  acts  of  Parliament  hereinafter 

m'iSi't^or*'*''  referred  to.     Several  acts  of  Parliament  for  the  building  of 

rector  of  the  churches  and  chapels  in  that  parish,  and  for  the  creation  rf 

parish,  and  the  .      , 

parochial  an.  a  select  vcstry  therein,  have  been  passed,  and  upon  the  con- 
feiredto'a  third  struction  of  the  act  hereinafler  mentioned  the  present  qnes- 
tk^t^f  u!e'  ^^^  ^^^  ^y  *^®  statute  51  Geo.  3,  c.  151,  intituled, 
minister's  fees,  «  An  Act  to  enable  the  Vestrymen  of  the  Parish  of  St 
f^  was  accord-  Marylebone,  in  the  county  of  Middlesex,  to  build  a  new 

ingly  prepared 
by  Uie  referee. 

FVom  that  time  down  to  1838,  a  fee  of  1«.  6d.  was  paid  by  the  parish  officers  to  the  minlstaor 
rector  of  the  parish  for  the  burial  of  a  pauper  in  any  of  the  cemeteries  of  the  parish.  By  thesttL 
M  (t<^.  3,  c.  isi ,  (a.d.  IBl  I ),  the  yestrymen  of  St.  Marylebone  were  empowered  to  pnrrhasf  lii^ 
f  >r  crrctinic  a  new  church  and  new  chapels,  and  making  a  new  borial-gronnd.  By  sect.  35,  Dr> 
II .« the  then  rector,  and  his  successors,  were  declared  to  be  ministers  of  the  new  chiirek,  Mitk 
patftm  of  the  living  was  empowered  to  appoint  successively  ministers  of  the  new  cfaorch,  wko 
w<HT  to  ei\ioy  such  oblations,  mortuaries,  glebes,  tithes,  profits,  and  other  eoclesiafltical  dHB^tf 
the  present  minister  ought  to  haye.  Power  was  also  given  to  the  patron  to  appoint  a  miniittf 
tx>  officiate  in  burying  the  dead  in  the  new  burial-ground,  but  no  person  was  appointed  !■  par- 
s^iance  thereof.  By  sect.  49,  the  vestrymen  were  empowered  to  settle  the  rates  and  fees  for  biriil 
in  the  new  buriaUground,  and  to  alter  and  amend  the  same.  By  sect.  50,  they  were  prohibiiei 
fW>m  reducing  the  burial  fees  below  the  amount  then  payable  for  burials  in  the  parish.  I^  sMt  71 
they  were  empowered  to  borrow  i^l 50,000  on  the  credit  of  the  rates  and  borial  fees,  sad  to 
aimign  an?  portion  of  such  rates  or  fees  to  the  nersons  advancinff  the  money.  In  pursoaooeof 
the  act,  the  vestry,  in  1835,  settled  a  table  of  lees,  of  which  an  item  was,  '*  Panpers  fron  tke 
w^hV house,  2jr.  Cm/.  ;"  and  from  that  time  the  sum  of  U.  6d.  has  been  paid  to  the  rector,  asd 
l«.  to  the  clerk  and  sexton,  on  such  burials.  The  burial  senrice  has  not  been  performed 
by  tlte  re«'tor  or  any  of  his  curates,  but  by  the  reader  of  one  of  the  new  chapels. 

Ile/ff,  fimt,  that,  upon  this  statement,  no  fee  was  shewn  to  be  due  to  the  plaintiff,  either  bf 
«M)ttitm  or  Ity  virtue  of  the  act  of  Parliament ;  secondly,  that,  if  such  fee  were  due,  it  mvd  be 
i^^Htyered  in  the  Ecclesiastical  Court. 


EASTEE  TERM^    10  VICT.  717 

Parish  Churchy  and  two  or  more  Chapels,"  &c.,  after  recit- 
ing^ with  other  statutes,  the  statute  46  Geo.  3,  c.  124,  to 
enable  the  yestrymen  of  the  parish  of  St  Marylebone  to 
provide  any  additional  cemetery  or  burial-ground  for  the 
parish,  and  to  erect  a  chapel  thereon,  &c.,  and  reciting  that 
the  said  vestrymen  had  purchased  a  piece  of  ground  and  in- 
dosed  the  same  for  an  additional  cemetery  for  the  said  pa- 
rishy  and  erecting  a  chapel  thereon,  but  that  the  said  piece  of 
ground  had  not  then  been  consecrated,  nor  had  any  church 
or  chiqiel  been  erected  or  built  thereon,  it  was  enacted,  that 
the  said  recited  acts  be  repealed,  and  by  the  next  section 
(2)  it  was  enacted,  that  the  vestrymen  appointed  under  35 
Geo.  3,  c.  73,  be  empowered  to  carry  that  present  act  into 
execution.  By  sect.  14,  the  said  vestry  are  empowered  to 
pondiase  land  within  the  said  parish,  for  erecting  a  new 
parish  church,  and  also  two  or  more  chapels,  and  for  making 
any  roads  or  approaches  to  the  same,  or  to  the  cemeteries, 
and  also  for  providing  buildings,  &c.,  for  the  residence  of  a 
clergyman,  derk,  and  sexton,  in  the  said  cemetery.  By 
sect.  26,  the  vestrymen  are  empowered  to  enter  into  any 
contract  for  building,  repairing,  &c.  the  said  church,  chapels, 
&c.,  and  the  said  piece  of  ground  so  purchased  and  intended 
for  a  cemetery,  and  for  erecting  a  chapel  thereon,  &c.  By 
sect.  29,  it  is  enacted,  that  the  said  piece  of  ground  so 
purchased  in  pursuance  of  46  Geo.  3,  c.  124,  for  a  cemetery, 
and  for  erecting  a  chapel,  should  be  vested  in  the  said 
vestrymen,  subject  to  the  provisions  of  this  act.  By  sect. 
31,  vestrymen  are  empowered  to  build  a  chapel  upon  the 
said  piece  of  ground  so  purchased  for  a  burial-ground, 
and  also  to  build  a  house  thereon  for  the  residence  of  the 
minister,  to  be  appointed  as  thereinafter  mentioned,  for 
barying  the  dead  in  the  said  cemetery,  and  another  house 
for  the  use  of  the  clerk  or  sexton.  By  sect.  33,  so  soon 
as  the  piece  of  ground  for  a  cemetery  shall  have  been  con* 
secrated,  the  same  shall  for  ever  be  used  as  an  additional 
cemetery. 

B  B  B  2 
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1847.  ^J  sect.  S5y  Dr.  Hislop,  (the  then  minister  of  the  add 

parish),  and  his  successors,  were  declared  to  be  ministen 
of  the  said  new  church ;  and  the  Duke  of  Portland,  (then 
the  patron  of  the   living),  and   his  successors,  were  em- 
powered,   upon   every  vacancy,   to   appoint  a  fit  person 
to  be  minister  of  the  said  new  church,  which  person  and 
persons,  and  his  and  their  successors,  so  to  be  nominated 
and  appointed,  should,  after  such  nomination,  be  minis- 
ters successively  of  such  new  church,   and  should  have 
and   enjoy   such   oblations,    mortuaries,   Easter  offeringSy 
glebes,  tithes,  profits,  commodities,  and  other  ecclesiasti- 
cal dues  and  duties,  arising  within  the  said  parish,  as  the 
present  minister  ought  to  have  and  enjoy,  or  that  any  of 
his  predecessors  (ministers  of  the  said  parish)  ought  to  have 
had  and  enjoyed.     By  sect  41,  it  is  enacted,  that  whok 
the  said  piece  of  ground  so  purchased  for  a  cemetery,  or  for 
erecting  a  chapel,  should  be  consecrated,  the  said  Duke  ol 
Portland,  or  the  persons  for  the  time  being  entitled,  should 
from  time  to  time  appoint  a  minister  of  the  Church  of  Eng- 
land, to  offidbite  for  life,  or  during  pleasure,  in  burying  the 
dead  in  the  siud  intended  cemetery ;  and  also,  that  when 
the  said  chapel  should  be  finished  and  consecrated,  the  said 
Duke  of  Portland,  or  the  other  persons  entitled,  should 
appoint  a  reader  to  perform  divine  service  in  the  said  char 
pel;  and  the  siud  Duke  of  Portland,  &c.  were  thereby 
empowered  to  appoint  a  clerk  and  sextoQ,  with  the  consent 
and  approbation  of  the  said  vestrymen ;  and  that  the  sud 
reader,  preacher,  clerk,  and  sexton,  should  receive  for  their 
respective  salaries  such  sums  of  money  yearly  as  the  said 
vestrymen  should  think  fit  to  appoint.     By  sect  46,  the 
minister  of  the  other  chapels  to  be  built  is  to  receive  such 
salary  as  such  vestrymen  shall  think  fit  to  appoint    Bj 
sect  49,  the  said  vestrymen  are  empowered  to  settle  the 
rates  and  fees  for  burial  of  the  dead  in  the  vaults  of  the  said 
new  church,  and  of  all  the  chapels  to  be  built  on  and  in  the 
intended  cemetery,  and  in  the  vaults,  and  to  make  such 
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rules   concerning  burials,  and  for  keeping  the  said  new 
churchy  chapels,  and  vaults  in  good  repair,  and  to  alter 
and  amend  such  rates  and  fees,  and  to  make  such  other 
rates,  &c  as  should  to  them  appear  reasonable.     By  sect. 
50,  it  is  provided,  that  nothing  in  that  act  should  enable  the 
vestrymen  to  reduce  the  rates  or  fees  to  be  payable  for  every 
burial  in  the  said  vaults  and  cemetery,  to  less  sums  than 
were  then  payable,  according  to  the  classes  or  divisions  of 
the  said  vaults  and  cemetery,  for  burials  in  the  then  present 
cemeteries  of  the  said  parish ;  but  the  same  should  be  due 
and  payable  to,  and  might  be  demanded  and  taken  by,  the 
persons  entitled  thereto,  anything  therein  contfdned  to  the 
contrary   notwithstanding.     By  sect  52,    the  vestry  are 
empowered  to  let  the  pews  in  the  said  new  church  and 
chapel^  and  to  receive  the  pew  rents.     By  sect  61,  the 
vestrymen  are  empowered  to  make  rates  for  the  purposes  of 
the  act,  not  to  exceed  4td.  in  the  pound.     By  sect.  71,  it 
18  enacted,  that,  in  order  to  enable  the  said  vestrymen  to 
carry  the  several  purposes  of  this  act  into  immediate  execu- 
tion, it  shall  and  may  be  lawful  for  them,  from  time  to  time, 
to  borrow  at  interest  such  sums  of  money,  not  exceeding  in 
the  whole  £150,000  at  any  one  time,  as  they  shall  judge 
necessary  for  the  purposes  of  the  act,  upon  the  credit  of 
the  rates  and  fees  arising  on  account  of  burials  in  the  said 
new  church  or  chapels,  and  in  the  said  cemetery,  and  also 
on  the  rates  and  fees  arising  on  account  of  burials  in  any 
other  cemetery,  burial-ground,  or  vault,  within  the  said 
parish,  and  on  the  sums  of  money  received  for  the  rents  of 
pews  in  the  said  new  church  and  chapels,  and  upon  the 
credit  of  the  rates  or  assessments  levied  and  collected  by 
virtue  of  this  act ;  and  by  writing  to  assign  all  or  any  part 
of  the  siud  fees,  costs,  rates,  or  assessments,  to  such  persons 
as   shall  lend  or  advance  any  money  thereon.      By  sect*. 
72,  the  said  vestry  are  empowered  to  raise  money  by  annui- 
ties.    By  sect  78,  it  is  enacted,  that  all  monies  arising 
from  such  fees,  rents,  rates,  or  assessments,  and  all  money 
that  might  be  borrowed  by  the  said  vestrymen  by  virtue  of 
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1847.        that  act5  should  be  applied  towards  carrying  the  fievenl 
purposes  of  that  act  into  execution.     By  sect  80,  it  is 
enacted,  that  if  at  any  time  hereafter  all  the  money  whidi 
shall  have  been  borrowed  by  virtue  of  this  act  shall  be  pod 
off  and  discharged,  and  the  monies  aridng  fixHn  the  rents  of 
the  pews  in  the  said  intended  church  and  chapels»  and  the 
rates  and  fees  received  on  account  of  burials  within  the 
several  cemeteries,  burial-grounds,  and  vaults,  within  the 
said  parish,  and  from  the  rates  or  assessments  to  be  imised, 
levied,  and  collected,  by  virtue  of  tiiis  act,  shall  be  moie 
than  sufficient  for  paying  the  several  annuities  and  annoil 
sums  of  money  to  be  paid  by  way  of  tontine,  and  the  several 
other  annual  sums  and  salaries  to  be  paid  by  this  act,  and 
the  repurs  of  the  sidd  intended  new  church  and  cfaapela^ 
and  other  buildings  and  conveniences  to  be  erected,  pur- 
chased, or  taken,  by  virtue  thereof^  and  all  the  costs  attend- 
ing the  execution  of  the  same,  then  it  shall  and  may  be 
lawful  for  die  said  vestrymen  to  apply  such  surplus  monieB 
to  such  parochial  purposes  as  the  said  vestrymen  shall  tfaiak 
right  and  proper,  and  as  shall  in  their  judgment  be  for  the 
use  and  benefit  of  the  parishioners  of  the  said  pari^,  tod 
all  such  rates  and  assessments  on  lands,  tenements,  or  here- 
ditaments, shall  thenceforth  cease  and  be  no  longer  raised. 
By  sect  89,  it  is  provided,  that   nothing   therein   con- 
tained sliall  operate  to  lessen  or  alter  the  right  of  the  Duke 
of  Portland,  or  the  person  for  the  time  being  entitled  to  the 
said  rectory  or  advowson,  to  the  ecdesiastical  dues,  obh- 
tions,  &C.,  belon^ng  thereta 

On  the  {Hcce  of  ground  stated  to  have  been  purchased 
for  a  burial-ground  in  the  preamble  of  the  statute  51 
Geo.  3,  the  vestrymen  of  the  sud  parish,  in  or  about  the 
year  1814,  built  a  chi^pel,  under  the  provisions  of  the  siid 
act,  and  the  rest  of  the  ground  was  converted  into  ft 
cemetery,  under  the  provisions  of  the  same  act,  and  thftt 
ground  was  duly  consecrated  as  a  burial-ground  in  the 
month  of  May,  1814.  The  chapd  is  named  St  John' 
Chapel,  Marylebone,  and  the  oemeteiy  is  called  the  boivl- 
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ground  of  St  John's  ChapeL  It  appears  by  the  parish  1847. 
books,  that  before  the  passing  of  that  act,  so  far  back  as 
the  year  17335  the  surplice  fees  for  the  burials  in  the 
said  parish  were  received  and  paid  to  the  minister  of  the 
8iud  parish,  for  his  own  use,  and  were  one  of  the  profits  of 
that  living;  and  a  fee  has,  since  the  passing  of  the  said  act, 
been  paid  to  the  rector,  for  all  burials  in  the  cemetery  of 
the  said  parish,  except  in  regard  to  the  pauper  burials,  as 
to  which  an  objection  was  taken  in  June,  1838,  to  the  pay- 
ment of  any  fee  to  the  rector.  Under  the  provisions  of  the 
said  act,  the  vestry  settled  the  amoimt  to  be  received  as 
fees  payable  for  the  burials  of  the  dead  in  the  vaults  of 
the  parish  church  and  chapels,  and  in  the  cemetery ;  and 
the  fees  for  all  burials  in  the  said  ground,  called  the  burial- 
ground  of  St.  John's  Chapel,  have  been  received  by  the 
plaintiff  and  his  predecessors,  ministers  of  the  parish,  re- 
spectively, since  the  consecration  of  the  said  burial-ground, 
without  any  claim  or  objection  except  as  herein  mentioned. 
In  the  year  1733,  it  was  by  the  vestry,  on  the  part  of 
the  parish,  and  by  Mr.  Garwood,  the  then  minister  of 
the  parish,  on  his  own  part,  referred  to  Major  Hanway 
to  settle  the  minister's  fees,  and  the  fees  of  the  parish 
derkj  and  sexton,  and  grave-digger,  for  burials  in  the 
church,  churchyard,  and  new  burying-groimd,  and  it  was 
resolved  that  his  determination  in  writing  should  be  final 
and  decisive.  In  pursuance  of  this  reference,  Major  Han- 
way prepared  a  table  of  fees,  which  was  signed  by  him 
at  a  special  vestry  called  for  that  purpose,  and  was  after- 
wards, at  the  same  vestry,  signed  by  Mr.  Grarwood,  and 
the  churchwardens  and  inhabitants  present  Such  table 
of  fees  was  afterwards,  in  pursuance  of  a  resolution  of 
the  vestry,  submitted  to  the  Earl  and  Countess  of  Ox- 
ford^  as  patrons  of  the  said  living,  and  approved  of  by 
them,  and  was  subsequently  confirmed,  at  the  instance 
of  the  vestry,  by  a  fiswulty  of  the  Diocesan  Court  of  Lon- 
don. This  table  of  fees  was,  by  order  of  the  vestry,  after- 
wards entered  in  the  minute-book  of  their  proceedings. 
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1S47.  and  printed  for  general  use.  These  proceedings  appear  In 
the  minutes  of  the  vestry,  and  of  a  committee  appointed  by 
the  vestr}'  to  consider  the  inclosing  and  fencing  of  the  new 
burial-ground.  Extracts  from  the  s^d  minutes  of  the  ves- 
trvy  and  of  the  said  committee,  and  a  copy  of  such  table  of 
fees,  are  hereto  annexed,  and  are  to  be  taken  as  port  of  this 
case. 

The  accounts  of  the  overseers  of  the  poor  of  the  said  pa- 
rish are  in  existence,  for  the  year  ending  the  4th  of  May, 
1683,  and  for  the  year  ending  Easter,  1688,  and  from  the 
year  1730  to  the  present  time.     In  the  accounts  of  the 
overseers  for  the  years  1683  and  1688,  and  in  the  accounts 
of  the  overseers  for  each  of  the  years  1730, 1731,  and  1732, 
there   are  charges  for  coffins,  and  digging  graves  for  the 
poor,  and  for  carrying  the  bodies  of  the  poor  to  the  grave. 
The  earliest  payments  to  the  rector  are  the  following  items, 
that  is  to  say,  in  the  account  of  Mr.  E.  Dawsal,  one  of  the 
then  overseers  of  the  parish,  of  disbursements  for  the  poor 
in  the  year  1 732,  is  contained  the  following  entry : — "June 
11.     Mr.  Garwood,  as  per  order,  £28."     The  next  entry 
is  the  account  of  disbursements  for  the  year  1783,  by  Mr. 
J.  Coppendale,  one  of  the  overseers  of  the  parish,  as  fol- 
lows:— *'  May  27.    Paid  Mr.  Garwood  his  fees  for  burying 
the  casual  poor,  IL  lOs"    And  in  the  same  year,  in  the 
account  of  disbursements  of  Mr.  W.  Boozshers,  the  other 
overseer,  is  the  following : — "  May  27.     Paid  Mr.  Gar- 
wood, for  the  burial  of  twenty-nine  poor  persons,  2L  Ss.  6dJ* 
From  the  year  1733,  down  to  the  fifteenth  year  of  the 
reign  of  George  the  Third,  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  paid  to  the  rector  of  the 
parish  a  fee  of  Is,  6^,  out  of  the  poor's  rate  of  the  parish, 
for  the  burial,  in  any  of  the  cemeteries  of  the  parish,  of  any 
pauper  from  the  workhouse ;  and  from  the  fifteenth  year  of 
the  reign  of  George  the  Third,  down  to  the  year  1838,  the 
directors  and  guardians  of  the  poor  of  the  parish  continued 
to  pay  the  rector  of  the  parish,  out  of  the  poor's  rate  of  the 
I,  a  similar  fee  of  1«.  6^.,  upon  the  burial,  in  any  of 
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the  cemeteries  of  the  parish,  of  any  pauper  from  the  work- 
house; but  in  the  year  1838,  the  directors  and  guardians 
of  the  poor  of  the  parish  objected  and  refused  to  pay  any 
fee  to  the  rector,  upon  the  burial  of  paupers  from  the  work- 
house in  the  St  John's  Wood  burial-ground  aforesaid,  of 
which  the  plaintiff  in  the  same  year  had  notice ;  and  no  fee 
unce  that  time  has  been  paid  to  the  rector,  upon  the  burial 
of  a  pauper  in  the  said  burial-ground. 

In  pursuance  of  the  above  statute  of  51  Greo.  3,  c.  151,  a 
table  of  fees  was,  in  February,  1835,  settled  by  the  vestry- 
men of  the  parish,  in  which  table  is  an  item  as  follows: — 
"Paupers  from  the  workhouse,  2s.  6rf."  Of  such  fee  of 
Sj;,  6dL,  the  sum  of  Is.  6d.  has  always  been  paid  to  the 
rector,  and  li.  to  the  parish  clerk  and  sexton ;  and  a  pay- 
ment of  Is.  to  the  parish  clerk  and  sexton,  upon  every 
burial  from  the  workhouse,  has  been  continued  to  be  paid 
fiom  the  month  of  June,  1838,  to  the  present  time.  A 
copy  of  the  said  last-mentioned  table  of  fees  is  annexed  to, 
and  10  to  form  part  of,  this  case.  The  defendant,  at  the 
time  of  giving  the  orders  hereinafler  mentioned,  was  mas- 
ter of  the  workhouse,  and  as  such,  since  the  year  1838, 
gave  orders  to  Mr.  Tookey,  the  deputy  clerk  and  sexton  of 
the  said  parish,  for  the  burial  of  ten  paupers,  who  died  in 
the  workhouse,  and  who  were  buried  in  the  cemetery  of 
the  parish,  called  the  burial-ground  of  St.  John's,  being  the 
new  burial-ground  above  mentioned,  one  of  which  notices 
was  in  the  following  words : — '*  Parish  of  St  Marylebone. 
January  31,  1838.  Let  Isabella  Harvey,  charwoman,  aged 
seventy-three  years,  be  buried  at  the  charge  of  the  parish. 
Creorge  Gallop.  To  Mr.  Tookey,  St  Marylebone,  High- 
Street."  The  other  notices  are  substantially  the  same.  On 
neoeiving  such  orders,  Mr.  Tookey  gave  notice  that  such 
funerals  would  take  place,  to  Mr.  Wharton,  who  had  been 
duly  appointed  under  the  41st  sect  of  the  said  act  of  51 
GtoOb  3,  a  151,  as  rector,  to  perform  divine  service  and 
preach  in  the  said  chapel,  and  he  accordingly  attended  and 
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baried  the  said  paupers  in  the  siud  ground  No  person 
has  been  appointed  under  the  4lst  sect,  of  51  Grea  3,  c 
151,  to  bury  the  dead  in  St.  John's  Wood  burial-ground, 
nor  did  the  plaintiff,  or  any  of  his  curates,  or  any  penoii 
appointed  by  the  plaintiff,  officiate  at  any  of  the  said  buiiab; 
but  the  plaintiff  contends,  that  the  said  Mr.  Wharton  most 
be  taken  to  have  acted  as  his  curate,  or  under  his  authority, 
for  that  purpose ;  and  the  plaintiff  claims  a  fee  of  Is.  M, 
for  each  of  such  funerals. 

It  is  to  be  taken  for  the  purposes  of  this  case,  that  the 
defendant  is  the  party  liable  for  such  fees,  if  the  plain- 
tiff be  entitled  to  be  paid  fees  for  the  burial  of  paupers  in 
the  said  last-mentioned  burial-ground.  The  pleadings,  <if 
which  a  copy  is  annexed,  are  to  form  and  be  oonsidaed 
part  of  this  case.  The  question  for  the  opinion  of  Ae 
Court  is,  whether  or  not  the  plaintiff  is  entitled  to  leooTOi 
by  action  in  one  of  the  superior  courts  of  law  at  West- 
minster, a  fee  of  Is,  6d,  for  each  of  the  said  burials  in  the 
burial-ground  of  St.  John's  ChapeL  If  he  is  so  entitled, 
a  judgment  shall  be  entered  against  the  defendant  in  thb 
action,  by  confession,  for  £  ,  inmiediately  after  the 

decision  of  this  case,  or  otherwise,  as  the  Court  may  think 
fit.  But  if  the  Court  is  of  opinion  that  he  is  not  entitled 
to  recover  such  fee  by  an  action  in  one  of  the  superior 
courts  of  law  at  Westminster,  then  the  plaintiff  agrees  to 
enter  a  nolle  prosequi  in  this  action,  immediately  after  the 
decision  of  this  case,  or  otherwise,  as  the  Court  may  tfabk 
fit,  and  that  judgment  shall  be  entered  accordingly. 

The  plaintifi^s  points  for  argument  were,  that  he  is,  under 
the  circumstances  above  detailed,  entitled  to  the  fee  of 
is.  6d,  for  each  of  the  said  burials  mentioned  in  the  csse^ 
and  that  such  fee  is  recoverable  by  action  at  law.  The 
defendant's  points  were,  that  a  fee  is  not  l^ally  payable 
on  the  burials  mentioned  in  the  case ;  that  if  the  same  is 
payable,  the  plaintiff  is  not  entitled  to  receive  the  same; 
and  that  such  fee  is  not  recoverable  by  action  at  law. 
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The  case  was  argued  in  Hilary  Term  last  (Jan.  18),  by 

fFatsoH,  for  the  plaintiff. — The  first  question  in  this  case 
B,  whether  the  plaintiff^  as  rector  of  the  parish  and  mimster 
y£  the  new  churchy  is  entitled  to  the  fees  in  question ;  and 
It  is  submitted  that  he  is.  It  may  be  conceded  that  the 
[>iirial  fee  is  not  due  of  common  right,  but  only  by  custom* 
But  this  a[^>ear8  upon  the  case  to  be  a  customary  fee.  The 
ministery  in  such  case,  is  not  entitled  to  it  as  for  the  work 
he  performs,  but  by  way  of  pious  offering;  and  where 
there  is  a  chapel  of  ease,  he  is  entitled  to  the  fee  though 
he  does  not  himself  officiate.  The  first  trace  of  any  burial 
Gmb  bmng  payable  in  this  parish,  which  appears  in  the  case, 
is  in  the  year  1733,  when  a  piece  of  land  was  purchased 
for  a  new  burial-ground,  and  it  was  referred  to  a  Major 
Hanway  to  settle  the  amount  of  the  burial  fees,  and  he  did 
looordingly  settle  the  fees  payable  in  the  new  as  well  as  the 
old  burial-ground.  The  fees  were  then  settled  in  amount, 
not  created  for  the  first  time;  the  minister  would  not 
then,  any  more  Uian  now,  have  been  entitled,  except  by 
Biutom.  From  that  time  down  to  the  passing  of  the  stat. 
51  Geo.  3,  c.  151,  the  fees  mentioned  in  the  case  continued 
to  be  paid ;  being  of  two  kinds,  the  one  payable  to  the  pa- 
riah, the  other  the  "  surplice  fee.''  The  object  of  that  act 
was  to  enable  the  vestrymen  of  St.  Marylebone  to  build  a 
new  parish  church,  and  two  or  more  chapels,  on  ground  to 
be  purchased  under  the  act.  The  important  section  to  be 
considered  in  the  present  case  is  the  35th.  It  declares  and 
enacts,  that  Dr.  Hislop  shall  be  the  minister  of  the  said  new 
ehurch ;  and  that  the  Duke  of  Portland,  then  the  patron  of 
the  living,  or  the  person  or  persons  for  the  time  being  en- 
titled to  the  rectory  of  the  said  parish,  and  to  the  advowson 
of  the  said  church  of  the  said  parish,  and  having  the  right 
of  nominating  and  appointing  a  minister  or  ministers  to  the 
sud  old  church,  should  and  might,  upon  every  vacancy,  ap- 
point a  fit  person  to  be  the  minister  of  the  said  new  church. 
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which  person  or  persons,  and  his  and  their  successors,  so  to 
be  nominated  and  appointed,  should,  after  such  nomination 
and  appointment,  be  ministers  successively  of  such  new 
church,  and  should  have  and  enjoy  such  oblatianSy  mortuo' 
riesy  Easter  offerings,  glebes,  tithes,  profits,  commoditiefl^ 
and  other  ecclesiastical  dues  and  duties,  arising  within  the 
said  parish,  as  the  present  minister  ought  to  have  and  enjoy, 
or  as  any  of  his  predecessors,  ministers  of  the  said  paruh, 
ought  to  have  had  and  enjoyed.    Then,  by  sect.  49,  the  ves- 
trymen are  empowered  to  settle  and  fix  the  rates  and  fees 
for  burial  of  the  dead  in  the  new  church,  &c ;  but  sect. 
50  precludes  them  from  reducing  the  fees  to  less  sums  thin 
were  then  payable,  and  enacts,  that  **  the  same  shall  be  due 
and  payable  to,  and  may  be  demanded  and  taken  by,  the 
person  or  persons  entitled  thereto,  anything  therein  o(hi- 
tained  to  the  contrary  thereof  notwithstanding.**  It  appean 
that,  in  pursuance  of  this  statute,  the  yestry  did  settle  t 
table  of  fees,  of  which  one  item  is,  ^^  Paupers  firom  the 
workhouse,  2s.  6</.,*'  and  that  of  this  sum,  li.  6^  has  always 
been  paid  to  the  rector.     The  act  of  Parliament,  therefore, 
distinctly  recognises  the  existence  and  legality  of  the  fees 
then   payable.     The  41st  sect,  of  the   same   act  directs, 
that  when  the  piece  of  ground  purchased  for  a  cemetery  or 
burial-ground  for  the  parish  shall  be  consecrated,  the  patron 
shall,  from  time  to  time,  appoint  a  clergyman  to  ofiBciate  in 
burying  the  dead  there.     No  person  has  been  appointed 
under  this  section  to  bury  the  dead ;  but  Mr.  Wharton  is 
the  person  appointed,  under  the  same  section,  to  perform 
divine  service  and  preach  in  the  chapel  erected  on  the  new 
burial-ground,  and  he  accordingly  officiated  at  the  burials 
in  question.    Such  being  the  state  of  the  facts,  the  plaintiff 
is  entitled  to  receive  the  fees  on  those  burials.    The  case  i^ 
in  truth,  almost  decided  by  that  of  Spry  v.  Emperor  {a)\ 
the  only  difference  being,  that  the  fees  demanded  in  that 

(a)  6  M.  &  W.  639. 
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case  were  not  fees  for  pauper  burials,  which  can  make  no  1847. 
real  difference. — On  this  part  of  the  case,  he  cited  3  Bum's 
EccL  Law,  tit.  "  Offering,"  p.  453 ;  Rogers's  Eccl.  Law, 
125—128;  Gibson's  Codex,  (2nd  edit),  542,  543;  Topsail 
V.  Ferrers  (a) ;  Andrews  v.  Cawthome  (b) ;  and  Gilbert  v. 
Buzzard  (c). 

The  next  question  is,  whether,  assuming  the  plaintiff  to 
be  entitled  to  these  fees,  an  action  at  law  will  lie  for  them. 
Rrst,  he  may  recover  them  by  action,  if  they  are  customable 
fees,  and  it  makes  no  difference  that  they  are  spiritual  fees : 
Year  Book,  11  Hen.  7,  p.  14,  pL  8.  It  is  by  no  means  clear 
that  debt  would  not  lie  for  a  modus  decimandi.  But,  in  the 
next  place,  these  fees  being  made  payable  by  act  of  Parlia- 
xnent)  the  plaintiff  is  clearly  entitled  to  recover  them  in  a 
court  of  law.  And  for  this  purpose  it  is  quite  immaterial 
whether  the  person  entitled  to  the  fee  be  a  spiritual  person 
or  not.  When  this  case  came  before  the  Ecclesiastical 
Court  (d)y  the  judge.  Dr.  Lushingtony  held  that  he  had  no 
jurisdiction.  In  Yin.  Abr.,  tit  Fees,  H.  pi.  7,  it  is  stated, 
that  a  prohibition  was  granted  to  stay  an  action  commenced 
by  a  parish  clerk  in  the  Consistory  Court  for  his  fees ;  on 
the  ground  that,  as  his  office  was  temporal,  whatever  was 
given  for  the  service  of  that  office  must  be  of  temporal 
conusance.  The  general  principle,  that  debt  lies  for  fees  or 
payments  authorised  by  an  act  of  Parliament,  is  laid  down 
in  Com.  Dig.,  Debt,  (A.  1),  Goody  v.  Penny  (e),  and  Car- 
den  V.  The  General  Cemetery  Company  (/). 

Martin^  for  the  defendant. — Burial  fees  are  of  two  kinds ; 
the  fee  payable  for  the  use  of  the  ground  for  the  grave,  and 
that  payable  for  the  performance  of  divine  service  at  the 
burial,  commonly  called  the  "  surplice  fee."  It  is  the  latter 
fee  which  is  now  claimed  by  the  plaintiff.     Now  it  is  clear 

(a)  Hob.  175.  W  ^pry  v.  The  Direetars.S^,^ 

[h)  Willes,  536.  of  St.  Mafylebone,  2  Cnrteis,  14. 
(c)  2  Hagg.  Cons.  Rep.  233 ;  (e)  9  M.  &  W.  687. 

2  PhiU.  Eccl.  Rep.  360.  (/)  6  Biog.  N.  C.  253. 
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1847.  that  such  a  fee  is  not  due  of  common  right,  but  only  hj 
custom,  and  for  the  performance  of  the  service :  Com.  Dig^ 
Cemetery,  (B.),  Andrews  y.  Cawthome,  Dean  of  Exeteft 
case  (a).  Topsail  y.  Ferrers,  Burdeaux  v.  Lancaster  {b).  Now 
there  is  no  evidence  to  satisfy  the  Court  of  any  inmiemoriil 
custom  in  the  present  case.  To  be  good  in  law,  it  most 
have  existed  from  the  time  of  Richard  the  First ;  whereas 
here  it  is  admitted  that  the  first  trace  of  any  such  fee  is  is 
the  year  1733.  This  Court  has  no  power  to  draw  inierenoeB 
of  fact,  as  a  jury  might ;  a  dear  prescriptive  title,  there- 
fore, ought  to  have  been  shewn  upon  the  face  of  the  case. 
Then,  with  respect  to  the  supposed  tide  founded  upon  the 
51  Geo.  3,  c  151,  it  is  plain  upon  the  terms  of  that  statute^ 
that  the  burial  fees  for  interment  at  the  new  buriatgromid 
were  intended  to  be  payable  to  the  new  burial  ministo*,  to 
be  appointed  under  the  41st  section,  and  not  to  the  minister 
of  the  new  church ;  but  no  burial  minister  has  been  ^ 
pointed,  and  neither  the  plaintiff  nor  his  curates  have  in 
fact  officiated  at  funerals  there.  As  to  the  49th  section, 
that  clearly  was  framed  and  intended  only  to  protect  the 
mortgagees,  and  applies,  as  was  admitted  in  Spry  v.  Emperor, 
only  to  the  fees  to  be  taken  in  respect  of  the  burial-place 
itself,  and  not  to  the  surplice  fees  to  be  taken  by  the  minis- 
ter. In  that  case  Lord  Abingery  C.  B.,  intimates  his  opinion 
distinctly,  that  those  fees  are  receivable  only  by  custom. 
And  Rolfe,  B.,  founds  his  opinion  altogether  upon  the 
ground  that  the  facts  appearing  in  tliat  case  did  amount  ni 
effect  to  what  was  contended  for  on  behalf  of  the  plainti^ 
namely,  that  this  had  been  a  customary  fee,  payable  under 
the  name  of  a  surplice  fee,  to  the  incumbent  for  the  time 
l>eing  of  the  parish,  hy  himself  or  his  deputy  performing  the 
duty  of  burial  Upon  the  new  facts  appearing  in  the  pre- 
sent case,  the  judgment  of  that  learned  judge  in  Spry  t. 
Emperor  is  strongly  in  favour  of  the  defendant  And  it  is 
to  be  remembered,  that  that  was  not  an  action  for  the  fee 


(a)  1  Salk.  334.  {h)  Id.  332. 
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tBel^  as  this  is,  but  an  action  against  the  receiver  into        1847. 
fhoee  hands  it  had  been  paid. 

Secondly,  with  respect  to  the  remedy.  The  authority 
dted  from  the  Year  Book^  1 1  Hen.  7,  does  not  apply ;  there 
he  thing  could  not  have  been  recovered  in  the  Ecclesiastical 
ISoiirt  This  act  of  Parliament  leaves  the  fees  to  be  re- 
x>Tered  in  the  proper  Court ;  but  there  is  no  instance  to  be 
Jmnd  of  a  mortuary  or  burial  fee  being  recovered  in  a  court 
>f  law,  or  indeed  in  any  court.  No  doubt,  where  a  sum  of 
noney  is  expressly  made  payable  by  statute,  an  action  of 
Ifbt  founded  upon  the  statute  is  maintainable  for  it ;  but 
that  Ls  not  the  present  case.  This  fee,  if  recoverable  at  all, 
irould  properly  be  sued  for  in  a  spiritual  court.  It  is  not  a 
ibhig  of  a  temporal  nature  at  aU. 

fFatson,  in  reply. — The  effect  of  this  act  of  Parliament 
18  to  declare  the  rector  entitled  to  all  the  fees  which  by 
naage  were  then  payable  to  him.  It  has  reference,  not  to 
%  custom  in  the  strict  legal  sense  of  the  term,  but  to  lonff 
ttiablished  usage. — He  cited  Rex  v.  St  JameSy  Westmin-' 
fitr  (a),  Campbell  v.  Maund  (6),  and  King  v.  Hall  (c). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — [After  stating  the  facts, he  continued]: 
— Upon  this  case,  the  question  submitted  to  us  is,  whether 
the  plaintiff  is  entitled  to  recover,  by  action  in  one  of  the 
superior  courts  of  common  law,  a  fee  of  Is.  6(L  for  each 
of  the  burials  of  paupers  in  the  burying-ground  of  St. 
John's  Chapel,  against  the  defendant,  who  was  the  master 
of  the  workhouse,  and  who  was,  by  the  agreement  of  the 
parties,  liable  to  pay  the  fees  for  each  burial,  if  the  plaintiff 
was  entided  to  be  pud  them.     We  think  he  is  not. 

In  the  former  case  in  which  the  right  to  these  burial  fees 

(a)  5  Ad.  &  Ell.  391.        (b)  Id.  006.  (c)  1  B.  &  Cr.  123. 
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waa  in  questuMi,  {Spry  y.  Emperor  (a)),  the  action  was 
brought  for  moneT  had  and  received  against  the  recdTer,to 
whom  the  fees  then  in  question  had  been  paid,  and  this 
Court,  on  the  argument  of  the  special  case,  thought  thtt 
there  was  a  sufficient  statement  of  the  fact  of  fees  being 
due  by  custom,  as  against  the  party  who  had  received  theiii» 
and  conadered  that  the  question  was,  not  whether  the  fee 
was  due  bj  hiw  or  custom,  but  whether,  having  been 
actually  received,  it  should  be  paid  to  one  of  two  daimanU 
or  the  other.  The  present  question  is  very  different;  here 
the  fee  has  never  been  received,  and  the  plaintiff  must  prove 
his  right  to  compel  the  defendant  to  pay  it. 

It  is  perfectly  well  settled,  that  such  a  fee,  being  for  the 
performance  of  the  burial  service,  is  not  due  by  ooQUDon 
right,  and  can  be  legally  due  only  by  immemorial  custom  of 
the  particular  paridi,  or  by  the  provisions  of  some  act  of 
Pariiament :  Andrews  v.  Cawtfuimey  Dean  of  ExeUrU  cotu 
The  ^)ecial  case  does  not  state  the  existence  of  such  ta 
immemorial  custom,  nor  are  we,  by  consent  of  the  partial 
placed  in  the  stuation  of  a  jury,  and  required  to  draw  such 
iaferences  from  the  ftcts  as  we  should  think  they  ought  to 
draw.  There  ia  no  doubt  very  strong  evidence  of  modem 
user,  not  necessarily  contradicted  by  the  transaction  whidi 
occurred  in  1733,  from  which  user  it  might  be  inferred  by 
a  jury  that  there  was  a  certain  immemorial  burial  fee,  pay- 
able to  the  minister  of  the  old  parish  church ;  but  we  lie 
not  to  decide  upon  that  evidence,  and  cannot  therefore  say 
that  a  fee  is  due  by  custom  in  this  case  for  the  celebration 
of  the  inneral  service,  from  the  defendant,  or  any  one. 

The  question  whether  it  is  given  by  the  provision  of  the 
act  of  Parliament  for  the  building  of  the  new  church,  and 
the  making  of  the  new  cemetery,  is  more  doubtfuL  Tbe 
Stat.  51  Gea  3,  c.  151,  s.  35,  which  continues  Dr.  Hislop 
as  the  minister,  and  preserves  to  the  Duke  of  Porthuxit  ^ 


(a)  6  M.  &  W.  639. 
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rector,  the  {K)wer  of  nominating  his  successor^  enacts,  that  1847* 
the  new  minister  shall  have  all  the  rights  to  ecclesiastical 
dues  and  profits  which  his  predecessors  had,  but  gives  no 
new  right.  It  is  questionable  whether  the  sections  49  and 
60,  which  direct  the  yestry  to  fix  the  amount  of  rates  and 
fees  to  be  paid  for  the  burying  in  the  new  church,  chapels, 
and  burial-ground,  extend  to  surplice  fees,  or  only  to  rates 
and  fees  payable  to  the  vestry,  which,  by  sect.  71,  they 
are  empowered  to  mortgage,  (and  they  could  only  have  a 
power  to  mortgage  such  rates  and  fees  as  belong  to  them- 
selyes).  The  subsequent  section,  the  50th,  which  forbids 
the  lowering  of  the  rates  below  those  of  the  old  cemeteries, 
was  in  order  to  prevent  competition ;  for  if  the  rates  in  the 
new  cemetery  were  lowered,  a  smaller  number  of  bodies 
would  be  buried  in  the  old  vaults  and  burial-ground,  and 
thus  the  existing  fees  to  the  minister,  clerk,  &c.,  for  the 
burials  there  would  be  reduced.  The  concluding  part  of 
the  50th  section  is  ra^er  obscure.  It  seems  to  us  to  mean 
to  reserve  to  the  minister,  and  all  such  as  were  then  entitled, 
the  fees  before  payable  for  burying  in  the  old  cemeteries, — it 
may  be  all  the  fees  payable  in  the  parish, — but  it  ffives  no  new 
fee.  If,  however,  the  vestry  had  the  power,  it  is  clear  they 
have  not  exercised  it,  by  fixing  the  amount  to  be  paid  to  the 
rector  from  the  person  liable  to  pay  it.  They  have  stated 
the  rates  and  fees  due  to  themselves,  and  then  added,  with- 
out distinguishing  how  much  is  to  be  paid  to  each,  one  en- 
tire sum  for  the  "  rector,  clerk,'*  &c,  probably  in  order  to 
intimate  that  the  amount  was  to  be  paid  to  themselves,  sub- 
sequently to  be  paid  over  by  them  to  the  "  rector,  clerk, 
sexton,"  &C.,  but  no  certain  ascertained  sum  is  directed  to 
be  paid  to  the  rector. 

If,  then,  the  right  to  a  certain  fee  had  been  given  to  the 
minister  by  this  statute,  such  fee  to  be  settled  by  the  vestry, 
the  statute  has  not  been  carried  into  effects 

It  remains  for  us  to  observe,  that,  supposing  an  imme- 
morial custom  to  pay  a  fixed  fee  for  burial  as  a  surplice  fee 

VOL.  XVX  C  C  C  M.  W, 
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(which  is  essential  to  make  it  iegel)  had  been  established, 
the  proper  remedy  against  the  party  liable  to  pay  it,  for 
non-payment,  seems  to  be  in  the  spiritual  court:  Dean  tf 
Exeter's  case.  It  is  tnie^  that,  if  the  defendant  should  be 
liable  for  it,  and  the  custom  were  disputed,  a  prdiibitioii 
would  be  granted  if  ajqilied  for,  not  propter  defectum  jum> 
dictionis,  but  triationis;  the  spiritual  court  not  being  oobh 
potent  to  try  a  custom,  as  they  used  to  establish  one  after 
an  user  of  forty  years  or  less ;  Andrews  y.  SmiA  (a); 
whereas  the  conmion  law  requires  it  to  have  been  from  time 
of  legal  manory ;  but  still,  when  established  by  trial  ai 
common  law,  a  consultation  would  be  awarded,  and  the 
spiritual  court  would  proceed  as  it  would  if  the  custon 
were  not  denied  In  recent  times,  the  spiritual  court,  is 
order  to  aToid  a  prohibition,  and  endeaTOuring  to  conftiiB 
to  the  rules  of  the  common  law,  in  the  first  instance  m- 
quires  into  the  immemoriality  of  the  custom ;  and  this  ex- 
plains the  judgment  ofDT.Luskinfftomjm  the  ease  in  2  Cid^ 
tei8>  5,  in  which  he  treats  it  as  a  necessary  part  of  tiie  inqaiiy 
whether  the  burial  fee  has  existed  beyond  the  time  of  kgd 
memorr.  This  observatioD  does  not  a|^y  to  the  erne 
where  the  fee  has  been  paid  to  some  one,  and  the  minister 
9eek9  to  recover  from  the  receiyer,  for  the  qnritual  court 
has  no  jurisdiction  in  that  case,  and  it  must  necessarily  be 
Ihe  :Hil^t  of  a  common-law  suit. 

Judgment  for  the  defendant 
(«)  3  Keb.  327. 
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Lewis  t?.  Puxley.  April  28, 

XH£  following  case  was  sent  by  the  Vice-Chancellor      A  testator, 

Mniffhi  Bruce  for  the  opinion  of  this  Court  inghis^nonia 

John  Lewis,  late  of  Henllan,  in  the  county  of  Pem-  ^  fo^;t7?- 

broke,  Esq.,  was,  at  the  time  of  making  his  will  and  of  his  "  I  also  give 

.  .       *11  nny  real 

decease,  seised  in  fee  simple  of  certain  freehold  estates  in  estate,  in  the 
tlie  counties  of  Pembroke  and  Carmarthen.     On  or  about  p^broke  and 
the  28th  day  of  December,  1824,  he  duly  signed  and  pub-  J;*^^^^ 
lished  his  last  will  and  testament,  in  the  terms  following :  son  John,  as 

_.  ,  ,  aforesaid,  ybr 

**  And  I  do  give  and  bequeath  the  whole  of  the  residue  of  hu  life,  and  to 
my  personal  property,  after  the  payment  of  the  aforesaid  ^Imate^ton^^' 
debta«  to  my  son,  John  Lennox  G.  P.  Lewis;  and  in  case  afifrhu^ath, 

•^  ^  and  in  defoult 

of  his  death  before  he  attains  the  age  of  twenty«one  years,  of  such  issue, 
then  to  my  son  Richard  Lewis ;  and,  in  case  of  his  death  manner  to  my 
before  he  attains  the  age  of  twenty-one  years  of  age,  then  ^^  in'rase^that 
to  the  child  sliortly  about  to  be  bom,  the  offspring  of  my  he  ^^  no  legi- 
deftrest  and  most  affectionate  wife  Bessy ;  and,  m  case  of  male,  I  then 
the   death  of  such  offspring  before  it  attains  the  age  of  SannerVthe 
twenty-one  years,  the  interest  of  the  said  property  I  give  jflJj^born^^'^* 
to  my  dearest  wife  Bessy,  and,  after  her  death,  the  prin-  from  my  dear- 
cipal  to  be  equally  di\'ided  amongst  my  surviving  sisters,  and  in  default  * 
I  also  give  all  my  real  estate  in  the  counties  of  Pembroke  to  myow"^* 
and  Carmarthen  to  my  eldest  son,  John  Lennox  G.  P.  Lewis,  right  heirs  for 

ever  •  ^'^tiBtQ^ 

88  aforesaid,  for  his  life,  and  to  his  eldest  legitimate  son  afler  that  John  took 

his  death ;  and  in  default  of  such  issue,  I  give  it,  in  like  male,  the  words 

iDuner,  to  my  son  Bichard ;  and  in  case  that  he  has  no  le-  ^ft^^jj^.f'^" 

intimate  issue  male,  I  then  give  it,  in  like  manner,  to  the  being  nomen 

,  collectivum. 

oflbpring  about  to  be  bom  from  my  dearest  wife  Bessy; 
and,  in  default  of  such  issue,  to  my  own  right  heirs  for 
ever.  I  have  made  no  provision  in  this  my  will  for  my 
wife  Bessy,  because  she  is  amply  provided  for  by  my  set- 
tlement made  on  her  before  marriage ;  neither  have  I  pro- 
vided for  my  son  Bichard  if  his  brother  John  lives,  because 
I  know  he  is  otherwise  well  provided  for." 

V  c  c:  2 
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1547.  On  the  13th  Mjurcfa,  1834,  the  said  testator,  John  Lewis, 

<£ed,  lemTing  the  said  ocnnplaiBant,  J.  L.  G.  P.  Lewis,  his 
eldest  son  and  heir-at-hiw,  sarTiying  him. 

The  question  in  the  above  case  is,  what  estate  the  said 
complainant,  J.  L.  G.  P.  Lewis,  took  under  the  will  of 
his  fiuher,  J.  Lewis,  in  the  said  freehold  estates  in  the 
counties  of  Pembroke  and  Carmarthen. 

Peacock^  for  the  plaintiff. — J.  L.  G.  P.  Lewis  took  an 
estate  taiL  If  the  words  ^^  eldest  Intimate  son  "  had  stood 
alone,  they  would  have  amounted  to  words  of  purchase ;  but, 
coupled  with  the  rest  of  the  devise,  they  are  words  of  limita- 
tion. In  many  cases  that  construction  has  been  put  upon 
the  word  ^'  son."  Bifield's  case  is  thus  cited  by  Hale^  C.  J., 
in  Kin^  v.  MeUing  (a): — *'  A  devise  to  A.,  and  if  he  dies,  not 
having  a  '  son,'  then  to  remain  to  the  heirs  of  the  testator. 
^  Son '  was  there  taken  to  be  used  as  nomen  ooUectivum, 
and  held  an  entail."  So  in  Milliner  v.  Bobinsan(b),  iht 
devise  was  to  the  testator's  brother  John ;  and  if  he  died, 
having  no  son,  the  land  to  remain  to  William  for  life ;  and 
if  he  died  without  issue,  having  no  son,  to  remmn  to  the 
right  heirs  of  the  devisor ;  and  it  was  held,  that  John  took 
an  estate  tail  as  issue  male,  and  that  William  had  an  estate 
for  life  only.  In  Robinson  v.  Robinson  (c),  the  testator  de- 
vised his  real  estate  to  L.  for  life,  and  no  longer  ;  and  afler 
his  decease,  to  such  son  as  he  should  lawfully  have,  and  in 
default  of  such  issue,  remainder  over ;  and  it  was  held  that 
L.  took  an  estate  in  tail  male.  That  decision  was  affirmed 
on  error  in  the  House  of  Lords  (<f).  Doe  d.  Burrin  v.  Charl- 
ton (e)  will  perhaps  be  relied  upon  by  the  other  side.  There 
the  devise  was  to  S.  for  life,  remainder  to  the  eldest  son  <rf 
S. ;  but  for  want  of  such  issue,  then  to  his  daughter  or 

(a)  1  Ventr.  231.  (d)  3  Bro.  P.  C.  180,   Dom. 

(b)  Moore,  682.  Rcbinsim  t.  Hicks. 

(c)  1  Burr.  38;    2  Ves.  sen.  («)  1  Scott,  N. B. 290 ;  1  Mm. 
225.                                                      &  G.  429. 
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daughters,  share  and  share  alike^  for  ever ;  but  in  case  S.  1847. 
had  no  issue,  then  to  hold  to  him,  liis  heirs  and  assigns, 
for  ever ;  and  it  was  held  that  S.  took  an  estate  in  tail  ge- 
neraL  In  the  present  case,  the  second  son,  Richard,  would 
clearly  take  an  estate  tail ;  and  the  words,  '^  I  give  it  in  like 
manner/'  shew  that  the  testator  must  have  intended  that 
the  eldest  son  should  take  the  same  estate. 

Rudall^  for  the  defendant — It  is  submitted  that  the 
plaintiff  took  an  estate  for  life,  with  remainder  in  fee  to  his 
eldest  son ;  the  term  "  eldest  son"  being  descriptio  personae. 
The  words,  "  I  give  all  my  real  estate  in  the  counties  of 
Pembroke  and  Carmarthen,"  are  sufficient  to  pass  the  fee 
simple:  Chichester  v.  Oxenden{a)y  Roe  v.  Wright {b)y  GaU 
v.  JEsdaile  (c),  Randall  v.  Tuchin  (d),  Doe  v.  Lawton  (e). 
If  this  will  had  merely  contained  a  devise  to  the  plaintiff, 
with  a  limitation  over  to  his  eldest  son,  the  plaintiff  would 
clearly  have  taken  an  estate  for  life  only,  with  remainder 
to  his  son  in  fee.  That  is  evident  from  the  case  of  Gretton 
v.  Howard  (/),  where  the  testator  devised  to  his  wife  all 
his  real  and  personal  estate,  and  afler  her  decease  to  the 
heirs  of  her  body,  share  and  share  alike,  if  more  than  one ; 
and  in  default  of  issue,  to  be  at  her  own  disposal ;  and  it 
was  held,  that  the  wife  took  an  estate  for  life  only,  with 
remainder  to  the  children  as  tenants  in  common  in  fee.  If 
the  plaintiff  takes  an  estate  tail,  it  must  be  either  on  the 
ground  that  the  word  ^^son"  is  nomen  collectivum,  or  that 
an  estate  tail  is  implied.  First,  it  is  submitted  that  the 
word  **8on"  is  not  nomen  coUectivmn.  In  the  cases  in 
which  it  has  been  so  held,  the  estate  was  not  to  go  over^ 
Qnless  the  devisee  died,  not  having  "  a  son."  That  expres- 
sion raised  an  estate  tail;  but  here  the  devise  over  is  in 

(a)  4  Taunt.  176.  (d)  6  Taunt.  409. 

(b)  7  East,  269.  (e)  6  Scott,  303. 

(c)  1  M.  &  Scott,  4C6.  (/)  6  Taunt.  94. 
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1847.  default  of  '^auch  issue."  Doe  <L  Burrin  v.  ChaTlUm{a)  de- 
cided, that  a  devise  to  one  for  life,  with  remaiiider  to  his 
eldest  ton,  but  for  want  of  eueh  issue,  then  to  his  daughter, 
does  not  create  an  estate  in  tail  male.  In  that  case,  m  in 
the  present,  the  word  ^^son"  was  not  used  as  nomenool- 
lectivum,  but  with  strict  reference  to  a  single  individnal 
only. 

Secondly,  the  devise  over  to  the  plaintiff*8  eldest  son, 
and  in  default  of  issue,  to  the  testator^s  son  Kichaid,  does 
not  raise  an  estate  tail.  Where  there  is  a  devise  to  a  pe^ 
son  for  life,  with  remainder  to  a  son  or  children  for  life,  or 
in  fee,  with  a  devise  over  in  default  of  such  issue,  the  wordi 
'^  in  default  of  sudi  issue,"  refer  to  the  individual  befoie 
specified,  and  do  not  raise  a  larger  estate  in  ihe  tenant  for 
life :  Rex  v.  The  Marquis  of  Stafford  (b).  The  main  qoei- 
tion  tJien  is,  whether  the  limitation  over,  in  case  Ricfaaid 
has  no  legitimate  issue  male,  increases  the  estate  of  Join, 
so  as  to  give  him  an  estate  tiul.  It  is  submitted  that  it  does 
not.  There  is  no  devise  to  the  male  issue,  rither  d  Job 
or  of  Richard,  therefore  if  an  estate  tail  is  created,  it  unut 
be  by  implication.  But  if  the  testator  had  intended  to  give 
John  an  estate  which  might  defeat  the  limitation  to  Bichard, 
he  would  not  have  given  the  estate  to  John's  eldest  son 
Stress  has  been  laid  upon  the  words,  "  I  ^ve  it  m  Uke  nos- 
ner,^  But  in  Co.  Litt.  20.  b.,  it  is  said,  "  If  a  man  give 
lands  to  A.,  et  ha^redibus  de  corpore  suo,  the  remainder  to 
B.,  in  forma  prsedictd,  this  is  a  good  estate  tail  to  B.,  for 
that  in  form&  prsedictd  do  include  the  other."  The  testator, 
in  using  the  words,  "  in  case  he  has  no  legitimate  issue 
male,"  meant  ^^  in  case  he  has  no  son.''  In  Macnamara  v. 
Lord  Wliitworth  {c\  the  devise  was  of  "  all  my  s^d  manors, 
lands,  tenements,  and  effects,  real  and  personal,"  to  one  for 
life,  and  after  his  decease,  to  his  issue  male,  and  the  heirs 

(a)  1  Scott,  N.  R.  290.  (J>)  7  East,  521. 

(c)  Geo.  Cooper,  241. 


^ 
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male  of  such  sons  successively,  with  remainder  to  A. ;  '^  and  1847. 
in  default  of  his  issue  male  as  hefore^^  then  over  to  6. ; 
^^and  in  default  of  his  issue  male  as  before^^  then  to  the 
plaintiff:  and  it  was  held,  that  A.  was  entitled  for  life,  with 
remwider  to  his  first  and  other  sons  in  tail  male ;  that  B. 
took  in  remainder  in  the  same  manner,  and  that  the  plain- 
tiff  was  entitled  to  the  ultimate  remainder  in  fee.  In  the 
case  of  GoodtUk  v.  WaodhuU  (a),  there  was  the  same  dis- 
crepancy in  the  language  of  the  will  as  in  the  present  case. 
The  devise  diere  was  to  the  testator's  son  Joshua  for  life, 
and  then  to  his  male  children  for  their  lives,  and  so  to  the 
male  children  descending  from  them ;  and  on  their  decease 
or  fidlure,  then  to  the  testator's  son  Latimer  and  the  heirs 
male  of  his  body  for  the  same  term  of  life,  and  upon  the 
same  terms  as  the  devisor  intended  for  his  son  Joshua,  and 
Us  male  children ;  and  in  case  of  Latimer  and  his  male 
children  fiiiling,  then  to  the  testator's  son  Thomas,  and  his 
male  children,  for  the  same  term  of  his  and  their  life,  and 
upon  the  same  terms ;  and  it  was  held,  that  Joshua  took  an 
estate  for  life  only,  and  that  on  his  death  without  male 
issue,  Latimer  took  an  estate  for  life  only.  fVilles^  C.  J.,  in 
delivering  judgment,  says,  '^  The  attempt  to  explain  the  first 
clause  in  this  will  by  the  second,  and  to  consider  it  as  turn- 
ing the  first  estate  into  an  estate  tail,  was  a  very  ingenious 
attempt,  and  the  best  argument  that  could  be  used ;  but  it 
is  plainly  without  foundation,  for  the  words  of  the  second 
clause  are,  ^to  Latimer,  and  the  heirs  male  of  his  body,  for 
the  same  term  of  life  and  upon  the  same  terms  as  I  intended 
tlie  same  for  Joshua,  and  his  male  children  ;'  but  these  terms 
were^  '  to  Joshua  for  life,  and  to  his  male  children  for  their 
natural  Uves  only,  and  so  to  the  male  ciuldren  descending  from 
them^  If  the  devbor  had  known  the  sense  of  the  words 
'heirs  male,'  and  had  intended  an  estate  tail  by  it,  he 
certainly  would  have  inserted  them  in  the  first  clause."    The 

(a)  Wille8,692. 
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construction  contended  for  is  consistent  with  the  clanse  in 
the  willy  where  the  testator  sajs,  '^  neither  have  I  proTided 
for  my  son  Richard,  if  his  brother  John  lives.**     Ginger  y. 
White  {a)  shews,  that  a  devise  over  in  favour  of  male  issue 
does  not  necessarily  create  an  estate  tail :  there  the  devise 
was  to  J.  for  life,  and  after  his  decease,  to  his  male  chil- 
dren ;  and  in  case  J.  should  die  without  issue,  then  to  W. 
in  fee ;  and  it  was  held,  that  J.  took  an  estate  for  life  only. 
The  words,  ^'  in  case  he  has  no  legitimate  issue  male,"  do 
not  imply  an  indefimte  failure  of  issue,  but  ought  to  be  re- 
stricted to  mean  ''  without  tuck  issue  as  were  inheritable 
under  the  prior  limitations:"  Morse  v.  Lard  Ormonde (b). 
There  are  many  authorities  in  favour  of  such  a  constaructioiL 
In  Murray  v.  Addenbrook  (e),  the  words  in  a  will,  ^*  fiuling 
the  male  issue,"  were  upon  the  whole  context  construed  to 
mean,  ^^  if  there  shall  be  no  son  then  living."    In  Goymour 
V.  Pigffe  (d)j  the  devise  was  to  A.  for  life,  with  remainder  to 
her  first  child,  and  his  or  her  heirs ;  but  if  such  child  should 
die  under  the  age  of  twenty-one  years,  without  leaving 
issue,  then  in  like  manner  to  the  second  and  third,  and 
every  other  child  of  A.;    but  in  case  A.  died  without 
leaving  issue  of  her  body,  or  having  issue,  such  issue  should 
die  under  the  age  of  twenty-one,  without  leaving  issue, 
then  a  devise  over ;  and  it  was  held,  that  the  words  ^^  issue 
of  her  body "  must  be  understood   to   mean   the  "  chil- 
dren "  to  whom  (subject  to  A.'s  life  estate),  the  property 
was  devised.     Also  in  Malcolm  v.  Taylor  {e)  it  was  hdd, 
that  where  real  and  personal  estates  are  given  together  for 
life,  and  so  limited  over  that  a  child  of  the  tenant  for  life 
would  take  a  vested  interest  in  the  real  estate  at  its  birth, 
and  in  the  personal  estate  at  twenty-one,  being  a  son,  or  at 
twenty-one  or  marriage,  being  a  daughter,  and  there  is  a 
gift  over,  in  the  event  of  the  tenant  for  life  dying  without 

(a)  Willes,  348.  (d)  7  Beav.  475. 

(b)  1  Russ.  382.  (e)  2  Ruas.  &  M.  416. 

(c)  4  Rass.  407. 
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issue,  it  is  to  be  intended  a  dying  without  such  issue  as  1847. 
would  take  by  force  of  the  prior  limitations.  The  rule  in 
Shelters  case  (a)  does  not  apply  here.  The  true  principle 
of  construction  is  stated  by  Lord  EUenborouffh,  C.  J.,  in 
B^ht  V.  ComptoH  (J),  where  his  lordship  says,  "  That  the 
exposition  of  eyery  will  must  be  founded  on  the  whole 
instrument,  and  be  made  ex  antecedentibus  et  consequenti- 
bus,  is  one  of  the  most  prominent  canons  of  testamentary 
construction ;  yet  where  between  the  parts  there  is  no  con- 
nexion by  grammatical  construction,  or  by  some  reference, 
express  or  implied,  and  where  there  is  nothing  in  the  will 
declarative  of  some  common  purpose  from  which  it  may  be 
inferred  that  the  testator  meant  a  similar  disposition  by 
such  different  parts,  though  he  may  have  varied  his  phrase 
or  expressed  himself  imperfectly ;  the  Court  cannot  go  into 
one  part  of  a  will  to  determine  the  meaning  of  another  per- 
feet  in  itself  sjid  without  ambiguity ,  and  not  militating  with 
any  other  provision  respecting  the  same  subject  matter, 
notwithstanding  a  more  probable  disposition  for  the  testa- 
tor to  have  made  may  be  collected  from  such  assisted  con- 
struction." Assuming  that  the  testator  intended  to  give  his 
son  John  an  estate  tail,  he  has  not  used  proper  words  for 
that  purpose,  and  the  Court  cannot  correct  his  mistake : 
Bamach  v.  Nightingale  (c). 

But  if  there  is  anything  on  the  face  of  the  will  from 
which  an  estate  tail  can  be  implied,  then  it  is  submitted 
that  the  plaintiff  took  an  estate  for  life,  with  remainder  in 
tail  to  his  eldest  son :  Doe  d.  GaUini  v.  Gallini  (d) ;  Doe  d. 
Bean  v.  Halley  (e). 

Peacock,  in  reply. — It  is  conceded  that  the  Court  cannot 
refer  to  one  part  of  a  will  in  order  to  determine  the  mean- 
ing of  another  part  which  is  free  from  ambiguity;   but 

(a)  1  Rep.  03,  a.  (d)  3  Ad.  &  £.  340. 

{b)  9  East,  272.  (e)  8  T.  R.  6. 

(c)  14  Sim.  456. 
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IA47.  wbeie  one  purt  is  amlngiioiis  and  mnodier  dear,  the  former 
BttT  be  explained  Iqr  reference  to  the  latter.  Aooording 
to  the  aignment  on  the  other  side,  the  Court  must  look  to 
that  part  which  is  ambigooos  for  the  purpose  of  altering 
that  which  is  dear.  The  estate  which  John's  eldest  mh 
takes  b  no  part  of  the  estate  which  John  himself  takes,  for 
the  words  ^  eUert  son  "  are  words  of  limitation.  Bichsid 
is  to  take  ^  n  Hke  tmammer'^  as  John;  so  that,  if  John  took 
an  estate  for  life,  with  remainder  to  his  eldest  son  in  fte, 
thcnvadU  be  a  remainder  to  Richard  for  life,  with  re- 
naindnr  to  his  ddest  son  in  fee.  But  there  is  no  devise  to 
Richard  s  ddcst  son,  and  the  Court  cannot  imjij  one. 
The  tiestator  CTidaidy  intended  to  give  Richard  an  eetite 
tail;  and  if  sol  John  wcNild  take  the  same  estate.  In  tke 
ewes  of  GMMOe  v.  ir<wllaff  and  Gim^er  y.  fFkOty  the  de- 
TfeK  WW  to  a  particniar  peison  ibr  life,  and  after  his  death 
to  hL»  *"  tkiUrvtL^  If  the  derise  to  Richard  had  stood 
atoae«  and  the  will  had  been,  **  I  give  to  my  son  Ridurd, 
and  in  ease  he  has  no  legitknate  issue  male,  then  I  gife," 
&CU  Richard  woqM  dearly  have  taken  an  estate  tail :  Smt- 
da^s i-oAn  <it  The  wonk  ^ddest  son"  mean  ^eldest  issoe 
male."   7X*r  d.  Gmryml  T.Garred^hif  ChoHhm  v.  CraT€n{c\ 

PouL«.vK.  C-  B. — We  will  certify  our  opinion  to  the 
A'ioM?hancelIor  in  the  usual  way,  but  will  now  give  tlie 
Tvadoos  lor  it.  I  am  of  opinion  that  the  testator's  eldest 
son.  JohiK  look  an  estate  in  tail  male.  The  devise  tt 
chik»:  — **  I  s^ve  aD  mv  real  estate  in  the  counties  of  Pem- 
brvke  and  Carmarthen  to  mv  eldest  son  John  for  life,  vA 
to  hls^  i'I\k$t  le^timate  son  after  his  death ;  and,  in  default 
of  suoh  issue.  I  sriTe  it  in  like  manner  to  mv  son  Ridiaitl; 
and  in  v*we  he  has  no  legitimate  issue  male,  I  then  give  it 
in  like  manner  to  the  ofl&prinsr  about  to  be  bom  from  my 


v«i>  ^  Rep.  :r:  b.  vO  C*i««d  mird£Mr.JMM 

v>^  i  R  &  AicLSr.  2  a  &  C.  524. 
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dealest  wife  Bessy."  It  is  dear  that  the  testator  must  1847. 
haye  intended  by  those  three  expressions  to  mean,  in  point 
of  facty  the  same  thing.  John,  apparently,  is  to  take  an 
estate  for  life  only,  and  the  argument  of  Mr.  Rudall  is, 
that  such  estate  cannot  be  enlarged.  The  Court  does  not 
enlarge  the  estate,  but  merely  inquires  as  to  the  course  in 
which  the  estate  was  intended  to  go,  that  is,  whether  the 
words  ^eldest  l^itimate  son"  are  designatio  personam,  or  no- 
men  collectivum.  There  is  no  reason  to  doubt  that  the  tes- 
tator, by  die  words  '^eldest  legitimate  son,"  meant  the 
same  thing  as  if  he  had  said,  '^  I  give  the  estate  to  my 
eon  John  for  life,  and  to  his  issue  male  afler  his  death ;  '^ 
that  being  the  expression  which  he  uses  with  reference  to 
BichanL  The  will  must,  therefore,  be  read  as  if,  instead 
of  using  the  words  "  eldest  Intimate  son"  in  the  devise  to 
John,  he  had  used  the  same  expression  as  in  the  devise  to 
Bidiard  If  he  had  done  so,  there  could  have  been  no 
doubt  that  John  would  have  taken  an  estate  tail. 

Parke,  B. — ^I  am  of  the  same  opinion,  and  for  the  same 
reasons.  If  the  only  clause  in  the  will  had  been  the  be- 
quest of  the  real  estate  to  John  for  life,  and  to  his  eldest 
son  after  his  death,  that  would  probably  have  been,  as  Mr. 
Rudall  contended,  an  estate  for  life  to  John,  with  remain- 
der in  fee  to  his  eldest  son.  But,  in  order  to  ascertain  the 
testator's  meaning,  we  must  look  at  the  limitation  coupled 
with  the  context.  Now,  if  we  look  at  the  context,  it  is 
dear  that  the  testator  meant  that  all  the  three  estates 
should  be  of  the  same  nature,  and  in  one  and  the  same  po- 
sition. By  the  second  clause,  he  gives  the  estate  to  Richard 
alone;  and  by  the  third  clause,  he  gives  it  to  the  unborn 
ofl&pring  alone;  so  that,  unless  an  estate  tail  were  given  to 
the  two  latter,  those  remainders  would  not  take  effect. 
The  testator  bequeaths,  "  in  like  manner,"  to  his  son 
Richard,  and  in  case  he  has  no  legitimate  issue  male,  then 
he  devises  over  to  this  offspring  about  to  be  born.  If  that 
clause  had  stood  alone,  there  would  clearly  have  been  a 
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1847.  bequest  of  an  estate  in  tail  male  to  Richard  **  and  the 
offspring;"  and  the  testator  must  have  meant  that  the 
plaintiff  should  have  the  same  estate.  In  order  to  explain 
the  meaning  of  the  words  '^  eldest  Intimate  son,"  we  must 
hold  this  to  be  a  bequest  of  an  estate  in  tail  male  to  John. 
The  cases  cited  have  not  much  bearing  on  the  point;  the 
nearest  to  the  present  is  that  of  GoodtUk  y.  WoodhuU;  but 
in  that  case  there  was  no  second  clause  in  the  will  where 
the  term  "  issue  male"  was  used,  the  words  being  **  heirs  of 
the  body ;"  which  term  was  construed  in  the  same  sense  u 
the  word  *' children"  in  the  previous  part  of  the  will.  Hiat 
observation  does  not  apply  here,  since  the  testator  meant 
that  the  three  persons  should  take  the  same  estate.  The 
words  ^'  eldest  Intimate  son"  must  be  construed  as  nomen 
coUectivum,  and  not  as  designatio  personam. 

RoLFE,  B. — I  am  of  the  same  opinion,  and  for  the  same 
reasons ;  and  I  will  only  add  one  observation.  A  passage 
in  the  subsequent  part  of  the  will,  though  not  of  itself  suffi- 
cient to  establish  the  meaning  of  the  former  words,  does 
tend  to  confirm  the  view  which  the  Court  takes  of  the  in- 
tention of  the  testator.  The  question  is,  whether  John 
takes  an  estate  for  life,  with  a  contingent  remainder  to  his 
eldest  son  in  fee,  with  remainder  to  Richard,  or  whether 
John  takes  an  estate  tail.  In  the  subsequent  part  of  the 
will  the  testator  says,  "  Neither  have  I  provided  for  mj 
son  Richard,  if  his  brother  John  lives."  Now  which  docs 
that  statement  fit — an  estate  for  life  or  an  estate  tail?  It 
is  no  provision  for  Richard  if  John  took  an  estate  tail,  bat 
if  John  took  only  an  estate  for  life,  it  would  not  be  connect 
for  the  testator  to  say  that  he  had  made  no  provision  for 
Richard  if  his  brother  John  lived ;  he  ought,  in  that  case, 
to  have  said,  that  he  had  made  no  provision  for  Richard  if 
John's  son  lived. 

Pi^TT,  B. — I  agree  with  the  rest  of  the  Court.    The 
words  ^*in  like  manner*^  import  a  gif%  of  the  same  estate 
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with  respect  to  Kichard  as  was  previously  given  to  John. 
The  testator  must  have  intended  that  John  should  take  an 
estate  tail,  otherwise  he  would  not  have  used  words  which 
created  one  in  Richard.  The  words  are,  ^^  and  in  case  he 
has  no  legitimate  issue  male^  which  clearly  gives  an  estate 
tail  to  Richard ;  John  will  therefore  take  the  same  estate. 
The  argument  of  Mr.  Rudall  goes  to  this  extent,  that  the 
Court  must  insert  the  word  "  such  "  before  the  words  "  le- 
gitimate issue  male ;"  but  we  ought  not  to  introduce  any 
words  into  the  will.  In  the  former  part  of  the  will  the 
testator  uses  these  words :  ^'  And  in  default  of  such  issue 
I  give  it,  in  like  manner,''  &c  The  words  '^  such  issue  " 
mean  ^^  legitimate  issue  male."  For  these  reasons  I  think 
that  the  devise  to  John  is  a  devise  in  tail  male. 
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A  certificate  in  conformity  with  the  above  opinion  was 
afterwards  sent  by  the  Court  to  the  Vice-Chancellor  Knight 
Bruce. 


Carter  v.  Flower* 


April  16. 


Assumpsit  on  a  promissory  note,  by  indorsee  against  Assumpsit  on 
indorser.     The  declaration  stated,  that  one  G.  Jaffrcy  and  note  by  in. 
R.  Kear,  on  &c.,  made  their  promissory  note,  and  thereby  indoraerf**Thc 
jointly  and  severally  promised  to  pay  to  Messrs.  Becke  and  f^^hTt?' 
Flower,  or  order,  £l  90  by  instalments,  (setting  out  the  times  note  had  been 
of  their  payment) ;  that  Becke  and  Flower  indorsed  the  note  plaintiff  by 

the  payee,  and 
mTerredt  **  that  neither  at  the  time  when  the  note  was  made,  nor  afterwards,  and  before  it 
became  dae,  nor  when  it  became  dae,  and  on  presentment  for  payment,  had  the  maker,  or  the 
payee,  any  effects  of  the  defendant  in  his  hands,  nor  was  there  any  consideration  or  valne  for 
the  making  of  the  note,  of  the  payment  thereof,  or  its  indorsement  by  the  payee  to  the  defend- 
ant ;  and  that  the  defendant  had  not  sostained  any  damage  by  reason  of  his  not  having  had 
notice  of  the  non-payment  of  the  note.  Special  demurrer : — Held^  that  as  against  an  inaorter 
the  declaration  was  bad,  for  not  stating  a  sufficient  excuse  of  want  of  notice  of  dishonour ;  for 
it  waa  consistent  with  its  allegations,  that  the  note  might  have  been  indorsed  by  the  defendant 
for  the  accommodation  of  one  of  the  prior  parties  to  it,  in  which  case  the  defendant  would  be 
entitled  to  notice  of  dishonour. 
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^8^7'  ^  to  the  defendant,  who  indoned  it  to  the  plaintiff;  that  0. 
Juffrej  and  Kear  did  not  pay  the  fifth  instahoent,  althougli 
the  note  was  duly  presented  for  payment;  that  neither  at 
the  time  when  the  note  was  made  nor  at  any  time  aAer- 
wards,  and  before  the  instalments  became  doe,  nor  when 
they  became  due,  and  when  the  note  was  so  presented  for 
payment,  hod  Jaffirey  or  Kear,  or  Becke  and  Flower,  at  the 
said  several  times,  or  either  of  them,  or  daring  any  part  of 
the  time  aforesaid,  in  their  hands  any  effects  of  the  defend* 
ant,  nor  was  there  any  consideration  or  value  for  the  making 
of  the  said  note,  or  of  the  payment  thereof,  or  for  tk 
indorsement  of  the  note  by  Becke  and  Flower  to  the  dc 
fendant,  nor  hath  the  defendant  sustained  any  damage  hj 
reason  of  his  not  having  had  notice  of  the  non-payment  of 
the  fiflh  instalment. 

Special  demurrer,  assigning  for  causes,  that  the  indoner 
of  a  promissory  note,  who  is  not  the  payee,  beii^  entitled 
to  notice  of  non-payment,  the  declaration  ought  to  htve 
averred  that  due  notice  was  given  to  the  defendant,  and  that 
the  excuse  contained  in  the  declaration  for  not  giving  such 
notice  is  bad ;  first,  for  omitting  to  shew  that  no  effects  of 
the  defendant  came  into  the  hands  of  the  maker  of  the 
note  after  the  default  by  him  in  payment  of  the  fifUi  instal- 
ment ;  and,  secondly,  for  not  shewing  that  the  defendant 
indorsed  for  value,  and  did  not  merely  lend  his  name  to 
give  credit  to  the  bill. — Joinder  in  demurrer. 

Kimey  in  support  of  the  demurrer. — The  defendant  was 
entitled  to  notice  of  the  dishonour  of  the  note.  The  nik 
laid  down  in  Bicherdike  v.  BoUman  (a),  that  the  drawer  of 
an  accommodation  bill  (b)  is  not  entitled  to  notice  of  its  non- 
payment if  he  had  not  effects  in  the  drawee's  hands,  u  bot- 
tomed on  the  fraud  committed  ab  initio  by  the  drawer,  ia 

(a)  1  T.  R.  405  ;  see  3  B.  &'  (5)  See  per  ir«d^  J.,I  3L& 

Aid.  620,  623.  Gr.  7(>l. 
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drawiDg  a  bill  knowing  that  it  would  not  be  paid^  and  fails  1847. 
in  application  to  subsequent  parties  to  a  bill.  [Farkey  B. — 
The  defendant  is  prim&  facie  entitled  to  notice  of  dishonour. 
That  notice  is  not  averred  in  the  declaration ;  then  does  it 
shew  that  the  plaintiff  could  not  have  sued  any  prior  parties 
to  the  bill  ?]    No. 

Needham^  contr^ — The  declaration  having  averred  that 
the  defendant  had  sustained  no  damage  from  want  of  notice 
of  dishonour,  Fitzgerald  v.  WiUiam$  (a)  shews  that  the 
defendant  was  bound  to  shew  that  he  had,  e.  g.,  by  losing 
his  remedy  over  against  other  parties.  [Parkey  B. — There 
the  plaintiff  averred  that  the  defendant  had  no  funds  in  the 
acceptor's  hands,  and  had  not  sustained  damage  by  want  of 
notice  of  dishonour.  The  defendant  pleaded  that  he  had 
sustained  damage,  and  then  averred  immaterial  matter,  viz. 
that  the  acceptor  had  promised  him  to  provide  for  the  bill 
at  maturity.  The  only  question  was,  which  party  was 
bound  to  shew  that  the  defendant  had  sustained  damage ; 
and  it  was  held  that  the  defendant  was  so  bound.  Flatty 
B. — Had  the  defendant  indorsed  the  note  for  the  accommo- 
dation of  Becke  and  Flower,  he  might  have  sued  them,  and 
would  have  been  entitled  to  notice  of  dishonour,  unless  they 
had  no  effects  in  the  hands  of  the  defendant.  The  aver- 
ment that  the  defendant  had  sustained  no  damage  from  want 
of  notice,  is  too  general,  for  want  of  shewing  how  it  was 
that  he  had  sustained  no  damage]  Had  the  defendant  in- 
dorsed the  note  for  accommodation  of  Becke  and  Flower,  he 
most  have  known  that  fact,  and  should  have  pleaded  it. 
[Parke,  B. — In  order  to  make  out  an  excuse  for  not  giving 
notice  of  dish<»iour  to  the  defendant,  it  was  for  the  plaintiff 
to  stop  out  all  right  of  action  by  himself  against  the  makers 
and  previous  indorsers,  Becke  and  Flower.  Now  if  the 
makers  had  had  effects  of  Becke  and  Flower  in  their  pos- 

(o)  6  Bing.  N.  C.  69. 
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session,  they  might  have  recovered  over  against  the  maken, 
and  would  therefore  be  entitled  to  notice  of  dishonour  by 
them.  That  case  is  not  excluded  in  the  declaration  by 
averments.  Could  the  plaintiff  have  shewn  that  the  note 
was  made  by  the  makers,  and  indorsed  by  Becke  and  Flower, 
for  the  accommodation  of  the  defendant,  the  defendant  must 
have  provided  for  it  when  due,  and  would  not  have  been  en- 
titled to  notice.  But  he  might  have  indorsed  it  for  the  accom- 
modation of  Becke  and  Flower,  in  which  case  he  would  have 
been  so  entitled,  and  you  have  not  stopped  out  that  contin- 
gency. It  comes  to  this,  that  if  the  plaintiff  as  indorsee 
does  not  give  notice  of  dishonour  to  the  makers  or  indorsen^ 
he  must  take  the  consequences,  unless  he  states  in  his  de- 
claration every  drcumstance  to  dispense  with  the  necessi^ 
of  such  notice.  That  is  not  done  here.]  The  plaintiff  has 
denied  all  that  lay  in  his  knowledge,  and  that  made  it 
incumbent  on  the  defendant  to  shew  that  he  had  sustained 
damage.  The  facts,  whether  the  makers  had  or  had  not 
effects  in  the  hands  of  the  indorsers,  were  not  within  the 
jJaintiff  8  knowledge.  Kemble  v.  MUlt  (a)  shews  that  this 
declaration  would  have  been  good  on  general  demurrer,  for 
tliat  prima  facie  want  of  notice  of  dishonour  of  a  cheque 
cui  a  banker  is  sufficiently  excused  by  alle^ng  that  the 
Ittinkor  had  no  effects  of  the  drawer,  and  had  received  no 
ivnsidoration  for  payment  of  the  cheque,  and  that  the  de- 
londant  had  sustained  no  damage  by  reason  of  his  having 
uo  notice  of  dishonour.  [Parke^  B. — That  was  a  case  be- 
twivu  the  original  jiarties,  payee  and  drawer.  Flatty  B.— 
Had  the  action  been  agidnst  Becke  and  Flower,  the  allega- 
tion might  have  sufficed,  but  in  this  action  by  a  second  in- 
dorisoe  Ik"  must  go  further,  and  shew  that  the  makers  bad  no 
offwt;>  of  l^^ke  and  Flower  in  their  hands  at  the  time  of 
umkiiig  the  bill,  or  when  it  became  due.]  The  whole  ques- 
ti\ui  is«  whetlier  the  defendant  has  or  has  not  sustained 

(a)  1  Man.  &  Gr.  757. 
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substantial  damage. — He  also  referred  to  De  Berdt  v.  At-        1847. 
hinson  (a),    Comey   v.    Mendez  da  Costa  {h\    Waliayn    v. 
St.  Quentin  (c),  Sissan  v.   Thomlinson  {d),  and  Tindal  v. 
Brown  (e). 

Kime,  in  reply. — The  general  allegation  that  the  defend- 
ant has  sustained  no  damage  from  want  of  notice  is  not  de- 
murred to,  for,  like  the  statement  of  alia  enormia,  it  is 
quite  immaterial,  and  taken  alone  it  could  not  excuse  the 
want  of  giving  notice.  The  question  in  Fitzgerald  v. 
Williams  (/)  was,  on  whom  was  the  onus  of  proof.  In 
Kemble  v.  Mills  {g)  there  was  no  special  demurrer.  This 
declaration  does  not  shew  a  prim&  facie  case.  In  De  Berdt 
V.  Atkinson  the  defendant  was  payee  of  a  promissory  note, 
and  so  in  the  same  situation  as  the  drawer  of  a  bill.  Here 
he  is  a  simple  indorser.  That  case  has  been  shaken  in 
Leach  V.  Heuntt  (h).  \_Parke,  B. — Hewitt  there  lent  his 
name  in  fact,  and  would  have  had  a  remedy  against  Cattle.] 
In  Comey  v.  Mendez  da  Costa  fraud  prevented  the  want 
of  notice  from  operating.  In  Goodall  v.  DoUey  (i)  Bulkr, 
J.,  recognises  Bickerdike  v.  Bollman  {k)y  saying  that,  had  the 
action  been  against  the  drawer,  he  would  have  been  willing 
to  let  in  the  affidavit  to  shew  that  the  drawer  had  no  effects 
in  the  hands  of  the  drawee.  [Parhsy  B. — It  was  no  excuse 
for  not  giving  notice  of  dishonour  to  the  defendant,  being 
the  indorser,  that  the  makers  had  no  effects  of  Becke  and 
Flower  in  their  hands;  see  Wilkes  v.  Jacks  (/).] 

Cur.  adv.  vult. 

(a)  2  H.  Bl.  336.  As  to  this  (/)  6  Bing.  N.  C.  69. 
case,  see  4  Taunt.  733,  per  Cham-  \g)  1  Man.  &  G.  767. 
hre^  J.  \h)  4  Taunt.  731 . «« Holders," 

{h)  1  Esp.  302.  in  the  marginal  note,  should  be 

(c)  1  Bos.  &  P.  662.  "  makers." 

{d)  Selw.  N.  P.  10th  edit.  337.  («)  1  T.  R.  712,  714. 

See  Brown  v.  Maffey^  15  East,         {h)  Id.  405. 
216.  (0  Peake's  N.  P.  Cases,  202, 

(e)  1  T.  R.  167.  Cor.  Lord  Kmycn. 

VOL.  XVI.  D  D  D  M.  W. 
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1847.  The  jndgmeBt  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argaed  before  mj  brother 
Piatt  and  myself,  on  the  last  day  of  the  sittings  after  tenR. 
The  question  was,  whether  the  allegation  of  the  reason  for 
not  giving  notice  to  the  last  indorser  of  a  note,  of  the  dis- 
honour by  the  maker,  was  suflScient  on  special  demurrer. 
[The  learned  Baron  read  the  pleadings.]     By  the  law  of 
England,  differing  from  the  old  law  of  France,  it  was  neces- 
sary to  give  notice  of  dishonour  to  other  parties  on  the  non- 
acceptance  of  a  bill,  or  non-payment  of  a  bill  or  note,  by 
the  drawee   or  maker.     The  case  of  Bickerdike  v.  BoB- 
man  (a)  made  the  first  exception,  which  has  given  rise  to 
many  questions  since  {b).     The  decision  has  been  often  re- 
luctantly acquiesced  in,  and  we  cannot  help  concurring  m 
the  opinion  of  Lord  Tenterderiy  in  Cory  v.  Scott  (c),  who 
said  he  always  regretted  it,  because  it  introduced  nice  dis- 
tinctions into  the  law,  instead  of  adhering  to  a  plidn  and 
intelligible  rule.     We  are,  however,  bound  by  it  and  the 
subsequent  cases  in  which  exceptions  have  been  established, 
but  we  ought  not  to  go  beyond  them ;  and  the  question  b, 
what  is  now  the  legal  description  of  the  exception,  and 
whether  it  is  sufficiently  alleged  in  this  declaration.    In 
the  case  of  Bickerdike  v.  Bollman  the  excuse  was  matter  of 
evidence ;  it  was  not  necessary  to  state  it  on  the  record,  as 
the  question  did  not  arise  in  the  action  on  the  bill.     If  it 
had,  perhaps  the  necessity  for  an  accurate  averment  on  the 
record  might  have  induced  a  further  consideration  of  the 
point.     In  some  subsequent  cases,  the  declaration  has  been 
in  the  usual  form,  averring  notice,  apparently  in  fFabcyn 
V.  St.  Quentin  (rf),  in  Brown  v.  Maffey  (e),  Claridge  v.  Dal- 


(a)  1  T.  R.  405.  (c)  3  B.  &  Aid.  622. 

\h)  See  the  judgment  of  Le  {d)  1  B.  &  P.  852. 

Blanc,  J.,  in  Claridge  v.  DaUoHy  (0)  15  East,  216. 
4  M.  &  Sel.  231. 
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tot  (a),  Lqfitte  v.  Slatter  (d),  and  Thachray  y.  Blackett  (c),  1847. 
certainly  in  Cotyy.  Scott ;  and  an  opinion  was  intimated,  that 
knowledge  that  the  bill  would  be  dishonoured  is  equivalent 
to>  or  evidence  in  support  of,  the  averment  of  notice ;  per 
Sclroydy  J.,  in  Cory  v.  Scott.  The  meaning  of  the  word 
"  notice,"  however,  has  been  now  so  well  settled,  Burgh  v. 
Legge  {d),  and  it  is  so  fully  established  that  it  means  more 
than  ^^  knowledge,"  and  includes  an  intimation  from  the 
party  of  the  fact  of  dishonour,  and  that  the  defendant  is 
looked  to  for  payment,  that  it  must^  we  think,  be  now  con- 
sidered as  dear,  that,  if  no  notice  has  been  given  at  any  ttme^ 
the  excuse  ought  to  be  set  out  on  the  record ;  if  it  has  been 
^ven,  but  at  a  time  which  would  be  too  late  in  usual 
course,  the  matter  of  excuse  might  probably  be  used  to 
shew  that  it  was,  under  the  circumstances,  in  reasonable 
time;  but  if  never  ^ven  at  all,  the  record  must  state  a 
sufficient  excuse.  Accordingly,  in  several  cases  the  excuse 
has  been  stated.  In  Legge  v.  Thorpe  (« ),  an  action  against 
the  drawer  of  a  bill,  it  was  averred,  that  at  the  time  of 
making  the  bill,  and  from  thence  until  and  at  the  time  of 
presenting  for  acceptance,  the  drawee  had  not  in  his  hands 
any  effects  of  the  defendant's,  nor  had  he  received  any  con- 
sideration from  the  defendant  for  the  acceptance  or  payment 
of  the  bill,  nor  had  the  plaintiff  sustained  any  damage  by 
not  having  notice  of  the  non-acceptance  or  non-payment* 
If  the  idl^ation  of  excuse  for  not  giving  notice  had  been 
simply  that  the  defendant  had  sustained  no  damage  by  want 
of  notice,  it  would  have  been  clearly  bad.  In  Fitzgerald  y. 
WWiam»{f)  the  form  was  somewhat  varied;  besides  the 
all^ation  of  want  of  effects,  it  stated  that  the  defendant 
had  no  reasonable  ground  for  expecting  that  he  had  or 
would  have  any  effects  in  the  hands  of  the  drawee,  or  that 


(a)  4  M.  &  Sel.  226.  {d)  5  M.  &  W.  418. 

(ft)  6  Bing.  623.  (e)  2  East,  171. 

(c)  3  Camp.  164.  (/)  6  Bing.  N.  C.  69. 
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the  drawee  would  accept  the  bill^  or  pay  or  discharge  any 
part  of  the  amount  of  the  bill,  or  be  provided  with  funds 
wherewith  he  ought  to  pay  the  bill  or  any  part  thereof,  nor 
had  the  defendant  sustained  any  damage  by  reason  of  hii 
not  having  had  notice  of  the  non-payment  of  the  bilL 
There  was  a  plea,  stating  that  the  defendant  had  sus- 
tained damage,  and  stating  its  nature,  viz.  that  the  drawee 
had  undertaken  to  provide  for  the  bill  and  issue  thereon. 
All  that  the  Court  decided  was,  that,  the  defendant  not 
having  proved  his  plea,  the  plaintiff's  verdict  should  not  be 
disturbed ;  but  Lord  Chief  Justice  Tindcd  intimated,  and 
we  think  correctly,  that  it  would  have  been  sufficient  if  the 
plaintiff  had  stopped  with  the  averment  of  want  of  effects; 
and  the  allegation,  that  no  damage  was  sustained,  seems  to 
have  been  treated  by  the  Court  as  inunaterial :  and  In  tlie 
subsequent  case  of  Kemble  v.  MUli  (a),  where  there  was  t 
count  on  a  cheque,  with  a  less  full  excuse  for  the  want  of 
notice,  stating  the  want  of  effects,  that  the  drawers  had  not 
received  any  consideration  for  the  payment  of  the  cheqne» 
nor  that  the  defendant  received  any  damage  by  reason  of 
the  want  of  notice  of  non-payment ;  the  defendant  haying 
demurred  generally,  the  Court  of  Common  Pleas  held  the 
allegation  sufficient  on  general  demurrer.  We  do  not  con- 
ceive that  the  Court  attributed  any  weight,  in  giving  their 
judgment,  to  the  averment  that  the  defendant  had  sustained 
no  damage.  The  Lord  Chief  Justice  and  Mr.  Justice  Mcaik 
expressly  excluded  that  consideration,  and  rested  on  the 
broad  ground  that  the  averment  of  want  of  assets  was  suffi- 
cient. In  an  action  against  the  drawer  of  a  bill,  Uiis  fonn, 
therefore,  must  be  deemed  sufficient,  at  least  on  general  de- 
murrer. Every  bill,  prim&  facie,  must  be  taken  to  have  been 
drawn  for  value  received  ;  that  is,  on  a  person  who  was  to 
accept  and  pay  by  reason  of  having  value ;  and  if  the  drawer 
draws  on  one  who  is  not  his  debtor,  nor  has  received  any 

(a)  1  Man.  &  6.  757. 
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value  for  the  bill,  he  must  be  considered,  at  least  prim&  1847. 
facie  (so  says  Bayley^  J.,  in  Cory  v.  Scott),  to  request  him 
to  accept  and  pay  on  account  of  the  drawer ;  or  in  other 
words,  for  his  accommodation ;  and  if  he  does  not  provide 
funds  in  time,  he  necessarily  knows  that  the  bill  would  not 
be  paid  at  maturity.  He  is  the  person  who  himself  ought 
to  pay  the  bill,  and  consequently  prim&  facie  cannot  be  en- 
titled to  notice.  But  the  case  of  an  indorser  of  a  bill  of 
exchange  stands  on  a  different  footing  from  that  of  a 
drawer.  He  is  in  the  nature  of  a  surety  or  guarantor  of 
its  payment  on  due  presentment,  and  is  presumed  to  know 
nothing  about  the  arrangement  between  the  drawee  and 
drawer :  Story  on  Bills,  p.  314.  He  is  primA  facie  entitled 
to  notice.  It  is  not  enough  to  exempt  him,  that  the  bill  is 
drawn  without  value,  and  that  the  drawer  has  no  effects  in 
the  hands  of  the  drawee :  Wilkes  v.  Jacks  (a).  If  he  in- 
dorses to  the  holder  without  value  or  effects  in  the  hands 
of  prior  parties,  non  constat  that  he  is  not  entitled  to  notice; 
for  he  may  have  indorsed  for  the  accommodation  of  others, 
in  which  case  it  is  now  clearly  established  hj  Norton  v.  Pick- 
ering (i),  that  he  has  a  right  to  notice,  because  on  payment 
he  may  recover  over  against  those  persons.  It  does  not 
appear  to  us,  therefore,  to  be  enough  to  dispense  with  no- 
tice, or  even  prim&  facie,  against  an  indorser y  simply  to  state 
that  he  had  indorsed  without  value,  or  had  no  effects  in  the 
bands  of  the  prior  parties.  And  the  allegation,  that  no 
damage  was  sustained  by  him  by  want  of  notice,  is  clearly 
insufficient.  K  this  proposition  be  true  of  the  indorser  of 
a  bill,  it  is  equally  true  of  the  indorser  of  a  note.  The 
cases  in  which  the  indorser  has  been  held  liable  without 
notice,  have  had  some  other  material  circumstance ;  as,  for 
instance,  that  he  had  funds  put  into  his  hands  by  the 
drawer,  out  of  which  he  was  to  pay  the  bill  or  note :  Cor- 
ney  v.  Mendez  da  Costa  (c).    We  think,  therefore,  that  the 

(a)  Peake'B  N.  P.  C.  202.      (6)  8  B.  &  Cr.  610.      (c)  1  Esp.  302. 
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averments  in  this  declaration  are  insufficient  on  this  special 
demurrer.  It  is  consistent  with  every  one  of  those  avei^ 
ments,  that  the  note  may  have  been  indorsed  hj  the  de- 
fendant for  the  accommodation  of  one  of  the  prior  parties, — 
some  third  person ;  and  in  that  case  the  defendant  wis 
entitled  to  notice,  and  this  is  one  of  the  causes  of  demurror 
speciallj  stated.  Our  judgment  is  therefore  for  the  defend- 
ant. The  plaintiff  may,  however,  amend  on  the  usual  tenns. 


Leave  to  plaintiff  to  amend,  otherwise 


Judgment  for  the  defendant 


April  17. 


TaTTERSALL   v.    PARKINSOir. 


Assumpsit  on  a  bin  of  exchange  for  26L  13*.  2d,  by 
indorsee  ao^ainst  the  second  indorser.  In  the  second  count  the 
defendant  was  stated  to  be  indebted  to  the  plaintiff  in  £30 
for  money  lent,  and  on  an  account  stated.     Pleas,  first,  as 


Astumpiit. 
First  ooant  oa 
ft  biU  of  ex. 
change  for 
26/.  13s.  2d. 
Second  count 

money  lent,  and  to  the  last  count  of  the  declaration,  except  as  to  lOL  ds.  Id, 
itoS.^Piew.—  ^^^^  assumpsit.  Second  and  third,  to  the  whole  declaration, 
First:  Nonas-  exccpt  as  to   10/.  9s.  Id.  parcel  of  the  first  count,  and 

sumpsit  to  the  "^ 

last  count,  ex-  10/.  9«.  1(/.,  parcel  of  the  second  coimt,  payment  before 
^cond:  Pieato  ^^tion,  and  set-off;  and  lastly,  as  to  10/.  9^.  1^,,  parcel  of 

«tion^,"ixce^*"  ^^^  ^^^  ^^  *^®  ^^^  ^^^  *°^  ^  tolOL  98.  Id,  parcel  of 
10/.  9*.  Id.,       the  sum  in  the  second  count,  payment  into  court  of  £ll> 

parcel  of  the 
first  count,  and 

10/.  9«.  1^.,  parcel  of  the  last  count,  payment  before  action  brought,  and  a  set-off.  Lot 
plea  as  to  10/.  9».  Id.  parcel  of  the  first,  and  10/.  9t.  Id.  parcel  of  the  last  count,  paymeat 
into  court  of  j^ll.  (See  Reg.  Gen.,  Trin.  1  Vict.).  On  special  demurrer  to  the  last  ^les, 
it  WM  iield  bad,  for  setting  up  as  a  defence  payment  of  a  less  sum  than  the  whole  sum  admitted 
to  be  da»  and  pleaded  to,  without  other  answer  as  to  the  difference  than  no  damages,  ultra  the 
sumprid  in. 

Wbere  the  declaration  has  a  count  on  a  bill,  and  also  an  indebitatus  count  for  the  ooosideia- 
tion  for  the  bill,  e.g.  money  lent,  semble,  that  to  prevent  the  plaintiff  from  recovering  on  both 
counts  by  due  payment  into  court,  the  defendant  should  plead  to  both  counts,  that  the  bill  was 
given  on  account  of  the  debt  in  the  second  count,  and  then  allege  payment  into  court  of  the 
amount  of  the  bill  and  interest. 


/^ 
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d  that  the  pliuntiff  has  not  sustained  damages  to  a  greater 

lonntthan^lL  Tattoi-all 

Special  demurrer  to  the  last  plea,  assigning  the  follow-  «• 

;  causes :  that,  although  the  said  last  plea  is  pleaded  to 
d  professes  to  answer  two  separate  and  distinct  sums 
money  of  10/.  9^.  IcL  each,  amounting  in  the  whole  to 
9  sum  of  20/.  18«.  2d.y  nevertheless  the  defendant  has 
aaded  payment  into  court  of  £l  1  only,  which  constitutes 
answer  to  part  only  of  the  said  two  sums.  Also,  that 
9  said  plea  is  inconsistent  and  repugnant,  in  this,  to  wit, 
&t  although  the  defendant,  in  the  introductory  part  of 
3  said  last  plea,  admits  the  plaintiff  to  have  sustained  da- 
iges  to  the  amount  of  20/.  18^.  2d.y  yet  the  defendant,  in 
3  concluding  part  of  the  said  last-mentioned  plea,  alleges 
it  the  plaintiff  has  not  sustained  damages  to  a  greater 
loont  than  £11  in  respect  of  the  causes  of  acUon  in  the 
Toductory  part.  Also,  that  if  the  said  sum  of  £11  is  to 
taken  as  a  payment  of  the  said  sum  of  10/.  9s.  Id.  in 
)  last  count,  that,  in  such  case,  the  last  plea  amounts 
a  plea  of  the  general  issue  as  to  part  of  the  said  sum  of 
L  9s.  Id.  in  the  first  county  which  is  forbidden  by  the 
le8ofoourt,Hil.  4  Will4. 

The  plaintiff's  points  for  argument  were,  that  the  last 
la  is  bad  in  substance:  that  it  affords  no  sufficient 
iwer  to  that  part  of  the  declaration  to  which  it  is 
«ded;  that  the  mere  payment  into  court  of  £11  can- 
b  be  pleaded  as  a  satisfaction  for  20/.  18^.  2d.,  which 
i  plea  professes  to  answer,  and  which  is  admitted  by  the 
A  to  be  due;  and  therefore  a  portion  of  the  sum  to 
lich  the  plea  was  pleaded  is  wholly  unanswered:  that 
)  plea  is  bad  for  repugnancy,  professing  in  the  intro- 
ctory  part  to  be  pleaded  to  two  distinct  smns,  together 
nal  to  20/.  ISs.  2d.,  to  which  amount  the  plea  admits  the 
intiff  to  have  causes  of  action,  and  yet  alleges  that  the 
intiff  has  not  sustained  damages  ultra  £11,  in  respect 
the  causes  of  action  in  the  introductory  part  of  the 


Tattbksall 
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plea  mentioned :  that  the  plea  is  bad  for  not  specifically 
shewing  to  what  portion  of  the  sum  of  10/.  9s.  2d.  ex- 
^'  cepted  from  the  first  count,   the   sum  of  £11  paid  into 

court  IS  to  be  applied ;  and  that,  supposing  the  sum  of 
£11  is  to  be  taken  as  pleaded  to  the  last  count,  then  a  por- 
tion of  the  sum  of  10/.  9«.  2(L  excepted  from  the  first 
count,  remains  unanswered,  except  by  an  argumentative  de- 
nial of  its  ever  having  existed,  which  is  bad,  as  amountiiig 
to  the  general  issue,  and  which,  if  proper  in  form,  would 
be  bad  when  pleaded  to  any  portion  of  a  count  upon  a  bill 
of  exchange,  as  that  plea  is  forbidden  by  Keg.  Gren.,  HiL 
4  Will.  4. 

Gordon,  in  support  of  the  demurrer  (Feb.  15). — The[Jeii 
is  bad.  It  was  long  ago  settled  as  a  general  principle  of  law, 
that  the  payment  of  a  sum  of  money  smaller  than  a  sam 
admitted  to  be  due,  is  not,  without  more,  satisfaction  of  the 
larger  sum :  PinneTs  case  (a).  In  Sibree  v.  Tripp  (b),  thu 
Court,  though  declining  to  support  the  doctrine  laid  down 
in  Cumber  v.  TFane  (c)  to  its  full  extent,  yet  did  not  repu- 
diate the  above  principle  ((/).  Down  v.  Hatcher  (e)  shews 
that  a  plea  of  payment  of  a  smaller  sum  in  satisfaction  of 
a  larger  is  bad,  even  after  verdict  in  arrest  of  judgment; 
and  Todd  v.  Stewart  (/),  in  the  Queen's  Bench,  upholds  that 
case.  This  is  a  liquidated  demand,  for  money  lent  and  on 
an  account  stated,  so  as  to  admit  of  payment  into  court, 
and  is  made  such  by  the  plea. — He  was  then  stopped  by 
the  Court,  who  called  on 

Htiffh  Hilly  contrd. — This  plea  is  good.  There  was  no 
other  way  of  putting  the  defence  on  the  record,  so  as  to 
comply  with  the  form  given  by  the  rule  of  court,  Hil.  4 

(a)  5  Rep.  117.  2  B.  &  C.477. 

(6)  16  M.  &  W.  23.  («)  10  Ad.  &  E.  121. 

(c)  Stra.  426.  (/)  14  L.  J.,  Q.  B.,  150. 
{d)  See  T/tomas  ▼.  Heatkomy 
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WiD.  4.     No  ground  of  demurrer  is  alleged  for  not  stat-        i847, 
ing  with  certainty  how  much  of  the  sum  paid  into  court    Xattirsall 
should  be  applied  to  one  count,   and  how   much  to  the  «• 

other.  That  question  is  not  open,  and  if  it  had  been,  the 
plea  need  not  have  stated  any  such  matter.  In  Jourdain  v. 
Johnson  (a),  there  was  a  count  on  a  bill,  with  the  common 
counts  provided  by  R^.  Gen.,  Trin.  1  WilL  4,  claiming 
£100  as  due  to  plaintiff  for  money  paid ;  £100  for  money 
lent;  £100  for  goods  sold;  £20  for  interest;  and  £100  on 
an  account  stated.  The  pleas  were,  first,  as  to  the^r^^ 
count,  and  as  to  \2L  2«.,  parcel  of  the  sum  of  £100  in  the 
Mecand  count,  alleged  to  be  due  firom  the  defendant  to  the 
plaintiff  for  goods  sold ;  and  as  to  the  £100  in  the  second 
count  allied  to  have  been  found  due  from  the  defendant 
to  the  plaintiff  on  an  accoimt  stated,  that  the  defendant  paid 
into  court  51L  9s.  7dL,  and  the  plaintiff  had  not  sustained 
damage  ultra  that  sum,  in  respect  of  so  much  of  the  causes 
of  action  mentioned  in  the  declaration  as  were  before  spe- 
cified in  the  plea.  There  was  a  special  demurrer  for  two 
causes  (ft);  first,  that  a  less  sum  was  paid  into  court  in  satis- 
&ction  of  a  greater  pecuniary  claim  admitted  in  cert^n  by 
the  plea,  and  that  the  sum  paid  into  court,  as  to  each  debt, 
is  not  stated ;  secondly,  that  the  declaration  consisted  of  six 
counts,  and  not  two  only,  as  treated  in  the  plea.  The 
last  ground  of  objection  previuled :  but  the  judgment  shews 
that,  had  payment  into  court  been  pleaded  to  the  whole  de- 
claration, except  as  to  that  part  which  related  to  the  bill, 
it  would  have  been  good,  the  sums  declared  for  being  all 
of  them  liquidated  damages,  admitting  of  that  plea;  for 
neither  plaintiff  nor  defendant  is  bound  by  the  precise  sums 
laid  in  the  counts;  and  the  defendant,  who  pays  a  sum 
into  court,  only  admits  that  so  much,  and  no  more,  is  due 
by  way  of  liquidated  damages  on  all  of  them.  The  Court 
continues — **  The  plea  would,  therefore,  be  good  so  far  as 

(a)  2  C,  M.,  &  R.  664  ;  6  Tyrw.  624.    (b)  See  per  Cur.,  6  Tyrw.  631 . 
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1847.        relates  to  the  whole  declaration,  except  the  claim  on  the 
'*"*''     '       bill  of  exchange.      Then,  is  it  necessary  to  spedfj  how 
V.  much  is  paid  in  on  one  part  and  how  much  on  another?' 

Afler  deciding  that  one  sum  might,  sinoe  the  new  luk^ 
still  be  paid  into  court  generally  on  all  the  counts,  the 
judgment  proceeds — "  If,  then,  a  plea  of  payment  oi 
51/.  9^.  7(1  into  court  on  all  the  demands,  except  that  on 
the  bill  of  exchange,  would  be  good,  there  is  not  the  leiii 
ground  for  saying  that  it  would  not  be  good  as  to  part  d 
those  demands.  The  count  on  the  biU  ci^eates  some  diffi- 
culty. Supposing  that,  to  an  action  on  a  bill  of  exchange 
there  was  a  plea  of  payment  into  court  of  a  less  sum  thai 
the  amount  alleged  to  be  due  on  the  bill,  it  might  be  ob 
jected,  that  the  plea  admitted  the  larger  ascertained  sum  U 
be  primft  facie  due  from  the  defendant,  but  that  the  pai^ 
pidd  could  not  satisfy  the  whole  of  the  sum,  and  that  thi 
plea  contained  no  answer  or  ground  of  defence,  as  to  thi 
remainder.  For,  if  the  plea  of  payment  of  money  int( 
court  should  be  considered  in  the  nature  of  a  plea  of  noi 
assumpsit  as  to  the  residue  not  pud  into  court,  it  woiik 
be  inapplicable  to  a  bill  of  exchange,  as  to  which  a  plea  oi 
non  assumpsit  is  inadmissible ;  the  record  would  contain  nc 
proper  answer  as  to  the  residue,  unless  there  was  an  allegar 
tioQ  of  some  special  ground  of  defence  in  that  respect  (a) 
as  part  payment,  or  failure  of  consideration  as  to  part.  Itii 
therefore  very  questionable  whether  such  a  plea  would  be 
good,  and  also  questionable  whether  it  is  made  good  by  the 
plea  of  payment  into  court,  on  the  whole  declaration,  of  i 
larger  sum  than  the  amount  of  the  bill ;  for  so  much  as  would 
cover  that  amoimt  is  not  necessarily  to  be  ascribed  to  the 
bill.  We  do  not,  however,  find  it  necessury  to  decide  the 
point."  Here  the  defendant  admits  the  bill,  and  would  not 
be  allowed  to  shew  anything  to  answer  the  first  count  oq  it 
The  sum  paid  in  covers  the  sum  excepted  from  that  oouol, 

(a)  See  8  M.  &  W.  228. 


Pakkinson. 


EASTER  TERM,    10  VICT.  757 

and  the  sams  in  the  other  counts  being  immaterial,  the  plea  1847. 
answers  them.  A  jury  might  find  that  the  defendant  was  S  " 
not  indebted  in  more  than  £11 ;  and  he  would  then  be  _  v* 
entitled  to  judgment,  on  proof  that  the  sums  claimed  in 
them  were  mere  consideration  for  the  bill.  No  rule  of  law 
proves  that  any  sum  is  ex  necessitate  due  on  them.  [Parhey 
B. — The  lOL  9$.  Id.  might  have  been  paid  in  on  them.] 
Mee  V.  Tomlinson  (a)  was  entirely  overruled  by  Marshall  v. 
Whiteside  (i),  and  by  Bright  v.  Beard  (c).  Lord  Denman 
iM  there  reported  as  saying,  **  No  case  was  ever  more  com- 
pletely overruled  than  Mee  v.  TomKnson^  {d).  The  plea  is 
good  on  general  demurrer.  Had  the  cause  gone  to  trial, 
proof  that  10/.  0«.  \d.  was  not  due  on  the  bill  would  not  have 
been  admissible.  Had  that  sum  been  lent  by  the  plaintiff 
to  the  defendant,  and  secured  by  the  bill,  the  verdict  must 
have  been  for  the  defendant ;  for,  on  these  pleadings,  the 
payment  into  court  was  on  the  bill;  and  if  the  plaintiff 
proved  his  claim  on  the  indebitatus  counts,  without  prov- 
ing the  bill,  he  would  only  have  been  entitled  to  the 
lOf.  11^.,  the  difference.  Had  there  been  a  nolle  prosequi 
as  to  the  first  count,  the  defendant  could  not  have  shewn 
that  he  gave  the  bill  for  the  money  lent,  for  there  would 
have  been  no  issue  on  which  to  present  the  bill  to  the  jury. 
The  plea,  as  pleaded,  was  requisite  to  prevent  the  plaintiff 
from  recovering  more  than  once. — The  Court  here  called  on 

Gardon  to  reply. — The  sum  to  be  pleaded  as  paid  into 
Court  must  be  that  mentioned  in  the  introductory  part  of 
the  plea.  \Parkey  B. — As  a  plaintiff  may  recover  less  than 
he  claims  in  his  declaration,  so  the  plea  may  allege  that  less 

(a)  4  Ad.  &  E.  262.  solution  ;  effect  was  given  to  the 

(6)  1  M.  &  W.  191  ;  Tyr.  &  first  in /^a^nfr  v.  fTn^A^^SQ.  B. 

Gr.  791.  922.    See  also  Mitchell  v.  Toum- 

(c)  4  Q.  B.  837.  l^y  7  Ad.   &  E.  1G4  ;   Collin^' 

(d)  Quere,  tamen,  if  it  is  over-  bourne  v.  Mantell,  5  M.  &  W. 
ruled  except  as  to  the  second  re-  289. 
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1847.        ^  ^U6  ^^^^  ^0  there  daiinecL]     This  question  now  arises  on 
Tattik  special  demurrer.     In  Doum  v.  Hatcher  {a\  a  plea  of  pay- 

^'  ment  of  a  smaller  sum  in  satisfaction  of  a  greater,  was  held 

bad  even  after  verdict.  That  case  is  recognised  in  Todi 
y.  Stewart  (b).  The  tender  of  a  smaller  sum  is  no  answer 
to  a  claim  of  a  larger ;  for  a  tender  is  only  on  the  roid 
to  payment.  A  fortiori,  mere  payment  into  court  of  i 
smaller  sum  cannot  be  satisfaction  of  a  larger  sum  admitted 
to  be  due,  as  is  here  done  by  the  plea.  In  Fischer  y» 
Aidi  ic)y  the  plaintiff  was  entitled  to  nominal  damages  at 
all  events.  [Parhe^  B. — The  inconsistent  set  of  issues  was 
the  reason  of  that  decision.]  The  ground  of  inconsistenqr 
is  not  omitted  in  this  demurrer.  The  dedsion  on  the  seventh 
plea  in  Mee  v.  Tomlmson  is  not  overruled  (</),  and  appliea. 
The  plea  is  also  bad  on  the  last  ground.  [Parhe,  B. — The 
payment  into  court  of  £11  is  not  to  be  taken  as  a  pay- 
ment into  court  on  the  last  count.  Probably  money  lent 
was  the  matter  for  which  the  bill  was  given,  and  the 
ground  of  the  account  stated  in  that  count.  The  plaintiff 
might  recover  on  both  the  bill  and  the  account  stated, 
if  any  such  account  was  proved.  It  is,  on  the  plea,  am- 
biguous how  and  on  which  count  the  difference  between 
10/.  9«.  \d.  and  JEll  paid  in  is  disposed  of.  It  is  not 
pleaded  that  10^  9^.  Id.  is  paid  in  on  the  first  count; 
but  that  is  not  made  a  ground  of  special  demuirer. 
The  defendant  has  not  confessed  anything  to  be  due,  but 
admits  the  existence  of  the  bilL  Had  judgment  gone  by 
default  as  to  the  remainder,  he  would  be  entitled  to  the 
whole  then  remaining  due.  Payment  into  coiurt  as  io 
part  does  not  admit  that  part  to  be  due,  any  more  than  if 
pleaded  to  the  whole  it  would  admit  the  whole  to  be  daft 
It  only  admits  liability  on  the  contract  to  be  so  much,  and 


(a)  10  Ad.  &  E.  121.  (c)  3  M.  &  W.  486. 

(6)  14  L.  J.  (N.  S.)Q.  B.,  150.         {d)  See  ante,  p.  767,  n.  {d). 
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no  more.     Payment  into  court  came  in  plaoe  of  the  old         1847. 
rule  of  striking  out  part  of  the  damages  in  the  declaration    Xatt^sall 
upon  a  rule  for  paying  money  into  court.     To  save  ex-  *'• 

pense  in  proving  that  rule,  it  was  ordered  by  the  new  rule 
that  payment  into  court  should  be  put  on  the  record  by 
way  of  plea,  leaving  its  effect  on  the  same  footing  as  before. 
The  bill  is  a  liquidated  sum,  and  admitted ;  the  rest  is  unli- 
quidated. By  pleading  a  payment  into  court  as  to  so  much, 
the  defendant  does  not  admit  so  much  to  be  due,  or  any- 
thing but  the  bill.]  If  the  sum  of  10/.  9^.  Ic/.,  excepted 
by  the  plea  from  the  last  count,  is  answered  by  the  pay- 
ment into  court,  part  of  the  first  count  is  still  unanswered ; 
for  the  argumentative  denial  of  its  ever  having  existed 
amoimts  to  the  general  issue,  non  assumpsit,  which  can- 
not be  pleaded  to  the  count  on  the  bill  since  the  pleading 
rules  of  court  of  Hil.  4  WilL  4 :  Armfield  v.  Burgin  (a). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  on  the  last  day  of  the 
fflttings  after  term,  before  myself  and  my  brother  Piatt 

The  declaration  was  in  assumpsit,  against  the  second  in- 
dorser  of  a  bill  for  26/.  13^.  2d.  The  first  count  was  on 
the  bill,  the  second  count  for  £30  for  money  lent,  and  on 
an  account  stated. 

The  defendant,  as  to  the  last  count,  except  10/.  9«.  Ic/., 
pleaded  non-assumpsit,  and  as  to  the  whole  declaration,  ex- 
cept 10/.  9«.  !(/.,  parcel  of  the  first  coimt,  and  10/.  9«.  1(/., 
parcel  of  the  last  count,  pleaded  payment  before  action 
brought,  and  also  a  set-off.  And  as  to  10/.  9^.  !</.,  parcel  of 
the  first,  and  102L  9«.  Icf.,  parcel  of  the  last  count,  payment 
into  court  of  £11,  in  the  usual  form. 

(a)  6  M.  &  W.  486. 
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1847.  To  this  there  was  a  special  demiirrer»  assigning  sevenl 

TATTJIB8ALL   causes. 

Pabkinson  "^^^  ^*^  ^^  Jourdain  v.  JfchnMon  {a\  and  the  other  sn- 
thorities  cited  by  Mr.  Hugh  HiU  for  the  defendant^  decided, 
that  the  plea  of  payment  into  court  may  be  made,  genenUj 
speaking)  as  to  part  of  several  counts,  without  stating  how 
much  was  paid  in  on  each.  There  is  therefore  no  availside 
objection  in  this  case  on  that  ground ;  but  where  one  of  the 
counts  is  on  a  bill  of  exchange,  the  difficulty  arises  whid 
was  pointed  out  in  that  case  of  Jourdain  v.  Jofuuanf  t>it 
not  decided,  viz.,  that  if  leas  than  the  amount  of  the  bill  of 
exchange  should  be  considered  as  paid  in  on  that  coun^  the 
plea  would  be  bad:  for  if  ^  admitted  the  bill,  it  admitted 
prim&  facie  th6  precise  sum  to  be  due  on  it>  and  less  thin 
that  would  not  lq;ally  satisfy  it ;  or,  if  it  should  be  con- 
sidered in  the  nature  of  a  plea  of  ncm  assumpsit  to  the  re- 
mainder, the  new  rules  forbid  such  a  plea,  and  the  record 
would  contain  no  proper  answer  to  the  residue,  imless  there 
was  an  allegation  of  some  special  ground  of  defence ;  as  part 
payment,  or  failure  of  consideration  as  to  part.  And  we 
do  not  see  how  this  objection  can  be  surmounted,  if  this  de- 
murrer properly  raises  it,  which  we  think  it  does. 

Again,  if  the  sum  of  10/.  9s.  Id  is  to  be  ascribed  to  the 
first  count,  the  sum  of  lOs.  llcL  only  must  be  applied  to 
the  last  count ;  and  it  is  argued,  and  with  great  weight,  that 
less  than  the  whole  admitted  sum  cannot  be  paid  into  court 
in  satisfaction. 

There  are,  no  doubt,  very  great  difficulties  in  adapting  the 
new  rule,  as  to  payment  of  money  into  court,  to  practice  in 
some  cases ;  and  they  were  probably  not  foreseen  in  framing 
the  rule,  the  object  of  which  was  to  avoid  the  trouble  and 
•  expense  of  proving  payment  into  court  in  the  old  way,  by 
supplying  a  ready  mode  of  obtaining  the  same  object,  bj  a 
statement  on  the  record. 

(a)  2  C,  M.,  &  R.  /J61 ;  5  Tyrw.  524. 
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One  of  these  difficulties  arises  from  the  form  of  a  count         1847. 
in  indebitatus  assumpsit.     In  this  form,  (which  has  been    Xattersall 
adopted  for  the  sake  of  convenience,  as  it  would  be  impos-    _     *^* 
fiible  to  declare  on  each  separate  contract  without  great  pro- 
lixity of  pleading),  each  count  may  be  interpreted  to  mean 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
mentioned,  either  on  one  contract  to  pay  that  precise  sum, 
or  one  contract  on  a  quantum  meruit,  which  has  resulted 
in  a  debt  which  the  plaintiff  estimates  at  that  amount ;  or 
on  several  different  contracts  for  different  precise  sums,  or 
on  each  on  a  quantum  meruit,  or  on  some  for  a  sum  certain, 
and  some  on  a  quantum  meruit,  together  amoimting  to  the 
ramckumed. 

The  variety  of  meanings  which  the  comprehensive  alle- 
gation of  a  debt  in  such  a  count  is  capable  of  bearing, 
creates  a  considerable  difficulty  in  specially  pleading  to  it, 
and  particularly  in  the  payment  of  money  into  court 

If  a  smaller  sum  is  paid  in  on  such  a  declaration  than  the 
som  claimed,  the  plea  admits  that  the  sum  claimed  is  due 
on  one  or  more  contracts  for  liquidated  or  unliquidated 
amounts.  If  imliquidated,  there  is  no  difficulty  in  paying 
in  a  smaller  sum  than  the  amount  claimed,  for  then  the  de- 
fendant may  truly  say  that  the  plaintiff  has  not  sustained 
greater  damage  than  the  sum  paid  into  court  But  if  the 
sum  admitted  is  liquidated,  or  is  an  aggregate  of  liquidated 
sums,  how  can  the  plaintiff  have  sustained  less  damage 
than  the  liquidated  amount  in  respect  of  the  demand  for 
that  sum? 

The  Court  of  Queen's  Bench  has  already  decided,  in 
Dcwn  V.  Hatcher  (a),  that  a  plea  of  accord  and  satisfaction  by 
a  less  sum,  to  a  general  declaration  in  indebitatus  assumpsit 
for  a  larger  sum,  is  bad,  even  after  verdict  These  con- 
siderations lead  us  to  the  conclusion,  that  the  form  of  plead- 

(a)  lOAd.  &E11. 121. 

VOL.  XVI.  E  E  E  M.  W. 
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1847.        ing  payment  of  a  less  sum  of  money  into  court  than  tLe 

T^^T^LL  8""^  Pl^®^  *o>  ^*l^  °^  ^^^^  ^  ^«  difference,  except 
'^'  that  no  more  damages  have  been  sustained,  is  objectionable; 

and  that  there  is  good  reason  for  saying,  that  the  ordinary 
practice  of  pleading  payment  of  money  into  court  to  so 
much  of  the  declaration  as  is  equal  to  the  amount  pidd  in, 
is  the  best  that  can  be  adopted.  On  these  grounds  also  we 
think  the  plea  in  its  present  form  is  bad. 

Mr.  Hill  argued,  that  there  is  no  other  way  than  this 
where  the  indebitatus  count  is  really  for  the  sum  which  is 
the  consideration  of  the  bilL  Certainly  there  must  be  some 
mode  of  pleading  applicable  to  such  a  case,  for  without 
doubt  the  plaintiff  cannot  recover  both  the  amount  of  the 
bill  on  the  count  upon  the  bill,  and  the  amount  of  the  con- 
sideratioh  on  the  indebitatus  count ;  but  it  is  not  neoeflsuy 
for  us  to  dedde  in  what  form  such  plea  ought  to  be ;  pro- 
bably it  would  be  su£Bcient  to  plead  to  both  counts,  that 
the  bill  was  given  on  account  of  the  debt  in  the  second 
count,  and  then  to  plead  payment  into  court  of  the  amount 
of  the  bill  and  interest. 

The  plea  in  its  present  form  is  bad,  but  the  defendant 
may  amend  on  the  usual  terms. 

Judgment  accordingly. 
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HuMBEBSTON  and  Another,  Executor   and  Executrix  of     April  21. 
Philip  Humberston,  deceased,  v.  Richard  Jones. 

Covenant  on  an  indenture  of  release  by  way  of  mort-  In  1773,  J.  j. 

gage,  for  non-payment  of  principal  and  interest.  Plea,  non  mSw  mfeeto ' 

est  factum.  At  the  trial,  before  Wiffhtman,  J.,  at  the  Liver-  £{000*^]^ 

pool  Summer  Assizes,  1846,  the  plaintiff  put  in  evidence  tt»e  usual  pro- 

the  mortgage-deeds,  which  were  dated  29th  and  30th  No-  dcmption  on 

vember,  1837.     The  indenture  of  release,  which  was  made  J^nkho^" 

between  the  defendant  of  the  first  part,  John  Rogers  of  the  »"y  po^®""  o^ 

Becond  part,  and  the  plaintins  testator  of  the  third  part,  by  indenture 

bore  an  ad  valorem  stamp  of  £6,  with  proper  followers.   It  thelie1r-at-iaw 

recited  a  prior  mortgage  in  fee  of  the  same  premises,  by  in-  ^  ^'  ^'*  °^  *^® 

dentures  dated  2nd  and  3rd  March,  1773,  by  one  John  Jones  the  deviaee  of 

\f     of  tile  8e> 

(whose  heir-at-law  the  defendant  was  stated  to  be)  to  John  cond;  and  H., 
Mercer,  for  securing  £600,  and  further  charges,  by  subse-  ^\ting*that 
quent  deeds,  to  the  amount  of  £400,  in  favour  of  Mercer,  the  £1000  wa« 

^  ,  ,  '  .  still  due  to  R., 

and  of  John  Kogers,  his  devisee.    It  was  then  recited,  that  and  that  H. 
the  said  sums  of  £600  and  £400  were  still  due  to  the  said  ^^^j  ^^^  ^^d 
John  Rogers,  on  the  security  of  the  mortgaged  premises ;  ^*  r*  j^"!2^23 
that  the  plaintiffs'  testator  had  agreed  to  pay  ofi^  the  £1000,  more ;  R.,  in 
and  had  advanced  to  the  defendant  the  further  sum  of  of  the  £-^1000. 
£1723;  and  it  was  witnessed,  that  the  said  John  Rogers,  conveyed  the 
by  direction  of  the  defendant,  in  consideration  of  the  £1000  »»*»«  premises 

•^^  ,  to  H.  in  fee, 

paid  to  him,  and  the  defendant,  conveyed  the  mortgaged  subject  to  a 
premises  to  the  plaintiffs'  testator  in  fee,  subject  to  a  pro-  demption  of 
viso  for  redemption  thereof,  on  payment  to  the  plaintiffs'  ^Im^^and  in- 
testator  of  the  sum  of  £2723  on  the  30th  of  March  then  terest,  with  a 

covenant  by  R. 

next.  The  indenture  then  contained  a  covenant  by  the  j.  to  pay  that 
defendant  to  pay  the  sidd  sum  of  £2723  on  the  day  before  ^^rent*from 
appointed  for  payment  thereof,  and  also  a  power  of  sale  on  |?*'.^°J***5?  ^^ 

1773,  and  a 
power  of  sale  in  case  of  non-payment  of  the  said  sum  of  ;62723  and  interest,  or  any  part 
thereof,  on  the  day  thereby  limited  for  payment  thereof  i^Heldy  that  this  deed  required  an 
ad  valorem  stamp  in  respect  of  the  i,1723;   and  also  a  deed  stamp  in  respect  of  the  new 
security  taken  for  the  £1000. 

E  E  K  2 
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1847.         non-payment  of  the  said  sum,  or  any  part  thereof,  on  that 

HuMBiRS'TON   ^^y*  ^y  *^^  ^^  of  1773,  the  day  limited  for  the  payment 
»•  of  the  £600  was  the  3rd  of  September  then  next  foUow- 

ing ;  and  that  deed  contained  no  power  of  sale. 

It  was  contended  by  the  defendant's  counsel,  on  the 
authority  of  Brawn  y.  Pegg  (a),  that,  inasmuch  as  the  in- 
denture on  which  this  action  was  brought  contained  a  new 
covenant  for  payment  of  the  whole  sum  of  £2723,  at  a 
different  day  from  that  limited  in  the  indenture  of  1773  in 
respect  of  the  £1000,  the  stamp  of  £6,  which  was  appfi* 
cable  only  to  the  additional  sum  of  £1723,  was  not  suffi- 
cient Tlie  learned  judge  reserved  the  point,  and  the 
plaintiffs  had  a  verdict  for  the  amount  claimed,  subject  to 
a  motion  to  enter  a  nonsuit. 

In  the  following  term,  J,  Henderson  obtained  a  rule  nin 
pursuant  to  the  leave  reserved. 

Cromptan  shewed  cause  at  the  sittings  after  Hilary  Tenn 
(February  12). — The  question  in  this  case  turns  on  the 
construction  to  be  put  upon  the  Stamp  Acts,  55  Gea  3, 
c,  184,  sched.  part  1,  tit.  "Mortgage,"  and  3  Gea  4,  c. 
1 17, 8.  2.  The  55  Greo.  3,  c  184,  makes  a  stamp  of  £6  neces- 
sary for  a  mortgage,  where  the  sum  secured  exceeds  £1000, 
and  is  less  than  £2000 ;  and  imposes  other  stamps  in  the 
case  of  the  transfer  of  a  mortgage.  Then  the  stat  3  Geo. 
4,  c.  117,  by  the  first  section,  repeals  so  much  of  the  former 
act  as  related  to  the  transfer  of  mortgages,  and  by  the  eecand 
section  enacts,  that  in  lieu  of  the  duties  imposed  thereby  oa 
the  transfer  of  mortgages,  "  upon  any  transfer,  assignment, 
&c*,  of  any  mortgage,"  provided  no  further  sum  of  money 
bo  added  to  the  principal  money  already  secured,  there  shall 
be  paid  a  duty  of  IL  I5s.  for  the  first  skin,  and  a  furthtf 
prc^rressive  duty  of  1/.  5*.  for  every  1080  words  over  and 
alxne  the  quantity  of  2160  words:  '^and  if  any  further 

(a)  6  Q.  B.  U 
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sum  of  money  or  stock  shall  be  added  to  the  principal         1847- 
money  or  stock  abready  secured,  the  ad  valorem  duty  on   humbbrstoh 
mortgages,  payable  imder  the  said  recited  act,  shall  be  ^' 

charged  only  in  respect  of  such  further  money  or  stock.^  Now 
this  deed  is  no  more  than  a  transfer  or  assignment  of  the 
old  mortgage,  with  an  additional  advance  of  £1723  secured 
thereby ;  the  duty  payable,  therefore,  is  an  ad  valorem  duty 
on  the  £1723,  viz.  £6.  If  an  ad  valorem  duty  be  charged 
upon  the  whole  £2723,  then  duty  will  have  been  paid  twice 
over  on  £1000  of  it.  It  is  said  that  the  new  covenant  for 
payment  of  the  entire  £2723  makes  a  difference  in  the 
case ;  but  there  is  no  foundation  in  principle  for  that :  the 
new  covenant  makes  no  alteration  in  the  estate  or  interest 
conveyed.  Nor  can  a  larger  stamp  be  necessary  by  reason 
of  the  power  of  sale,  which  is  merely  the  ordinary  clause 
introduced  by  all  modern  conveyancers  into  mortgage-deeds. 
The  case  of  Doe  d.  Bartley  v.  Gray  {a)  is  in  point  for  the 
plaintiffs.  There  Carter,  the  owner  in  fee  of  the  estate, 
had  mortgaged  it  to  Rowlands  for  1000  years,  to  secure 
£150.  Then  Rowlands,  in  consideration  of  £150  paid  to 
him  by  Worsley,  and  Carter,  in  consideration  of  £200 
more  advanced  to  him  by  Worsley,  concurred  in  assigning 
the  term  to  a  trustee  for  Worsley  to  secure  the  £350,  and 
by  the  same  deed  Carter  released  the  reversion  in  fee  to 
Worsley  for  the  same  purpose :  and  it  was  held,  that  this 
deed  was  liable  only  to  an  ad  valorem  duty  on  the  £200, 
and  a  progressive  duty,  and  that  the  conveyance  in  fee  did 
not  make  it  liable  to  be  stamped  as  a  fresh  mortgage  for  the 
whole  £350.  Lant  v.  Peace  (3),  which  may  be  relied  on 
for  the  defendant,  is  distinguishable.  There  the  defendant 
Peace  mortgaged  land  to  the  plaintiff  Lant,  to  secure  £400, 
and  afterwards  borrowed  of  him  £1000  more,  and  mort- 
gaged to  him  other  land  as  a  security  for  the  whole  £1400 : 
and  it  was  held,  that  the  stamps  necessary  on  the  latter 

(a)  3  Ad.  &  £U.  89.  {h)  8  Ad.  &  £11.  248. 
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1847.        deed  were  an  ad  valorem  stamp  on  £1000,  and  a  deed  stamp 

HuMBERSTON  ^^  Tespcct  of  the  fresh  security  for  the  £400.     But  that 

^'  case  differs  from  the  present  in  the  circumstance  that  here 

Jones.  .  /,  . 

there  is  no  fresh  security ;  the  mortgage  is  only  of  the  same 
estate  which  was  before  charged  with  the  £1000.  Brawn 
V.  Pe^ff  (a)  is  also  distinguishable.  In  that  case  the  defend- 
ant Pegg  had  demised  certain  premises  to  Vale  for  1000 
years,  as  a  security  for  a  sum  of  money,  and  by  a  subse- 
quent deed  he  charged  the  same  premises  with  a  further  som 
advanced  by  Vale,  making  in  all  £150.  Vale  required 
payment,  and  the  plaintiflSs  having  agreed  to  advance  the 
money,  a  deed  was  executed,  whereby,  in  con^deration  of 
the  payment  of  £150  by  the  plaintiffs  to  Vale,  and  a  fiir- 
ther  advance  of  £15  to  the  defendant,  the  latter  conveyed 
the  land  in  fee  to  the  plaintiffs,  subject  to  a  proviso  for  re- 
conveyance on  payment  by  the  defendant  of  the  £165  and 
interest,  and  Vale  also  assigned  the  term  of  1000  years  to 
the  plaintiffs.  It  was  there  held  that  a  deed  stamp  wss 
necessary,  on  the  ground  that  the  conveyance  in  fee  created 
a  new  security.  That  reason  does  not  apply  to  this  case, 
for  here  both  mortgages  were  in  fee.  There  is  a  passage 
in  Jarman's  Conveyancing,  by  Sweet,  voL  5,  p.  541,  which 
may  appear  favourable  to  the  defendant's  view ;  where  it  is 
said,  with  reference  to  the  case  of  Doe  d.  Bariley  v.  Gray, 
"  It  was  not  necessary  to  decide  whether  the  deed  there  ad- 
judged to  be  a  transfer  of  a  mortgage,  required  a  common 
deed  stamp  in  addition  to  the  ad  valorem  duty  on  the  fur- 
ther advance,  as  the  aggregate  amount  of  duty  impressed 
thereon  was  more  than  sufficient  to  cover  both.  The  point, 
however,  seldom  arises  in  practice,  as  the  deed  commonly 
contains  a  covenant  to  pay  the  extra  debt,  or  some  other 
additional  matter  extraneous  to  the  instrument,  considered 
as  a  transfer  of  mortgage  proi)erly  so  called,  and  therefore 
rendering  it  unquestionably  liable  to  the  additional  stamp 

(a)  6  Q.  B.  1. 
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in  question."     This,  however,  is  not  the  language  of  Mr.         1847. 

Jannan  himself,  but  of  his  present  editor,  Mr.  Sweet.   Doe  humberston 
d.  Barnes  v.  Rowe  (a),  and  Doe  d.  Bowman  v.  I^ewis  {b\  are  v* 

authorities  to  shew  that  this  stamp  is  sufficient. 

J*.  Henderson^  in  support  of  the  nde. — In  the  first  place, 
the  mortgage  of  1837  being  an  entirely  new  transaction, 
whereby  a  new  security  is  taken,  not  for  £1000,  but  for 
the  entire  sum  of  £2723,  an  ad  valorem  stamp  on  that  en- 
tire sum  was  necessary  for  it.  It  differs  in  many  respects 
from  the  old  mortgage-deed.  That  deed  is  in  the  usual 
form  of  a  mortgage,  the  estate  being  made  defeasible  on 
the  ordinary  condition,  viz.,  payment  of  principal  and  in- 
terest on  a  day  named ;  while  this  indenture  gives  an  abso- 
lute power  of  selling  the  premises,  and  contains  an  entirely 
new  covenant,  to  pay  the  entire  sum,  composed  of  the 
former  and  the  present  advance,  on  a  difierent  day.  It  is 
as  much  a  new  mortgage  for  the  whole  sum  as  if  the  former 
mortgage  had  never  been  made.  But,  secondly,  at  all 
events  this  deed  ought  to  have  been  impressed  with  an  or- 
dinary deed  stamp,  in  respect  of  the  transfer  of  the  secu- 
rity for  the  £1000.  The  3rd  section  of  the  3  Geo.  4, 
c.  117,  throws  a  strong  light  on  the  intention  of  the  le- 
gislature as  to  these  duties.  It  enacts,  that,  where  any 
deed  or  other  instrument  is  made  as  an  additional  security 
for  any  sum  of  money  secured  by  any  bond  on  which  the 
ad  valorem  duty  on  bonds  shall  have  been  paid,  such  deed 
shall  be  exempted  from  the  ad  valorem  duties  on  mort- 
gages, and  shall  be  chargeable  onfy  with  the  ordinary  duty 
on  deeds;  but  if  any  further  sum  shall  be  added  to  the 
principal  money  already  secured,  the  ad  valorem  duties 
shall  be  added  in  respect  of  such  further  sum.  Brown  v. 
Pegg  is,  however,  a  direct  authority  that  a  deed  stamp  is 
necessary  in  this  case,  for  the  covenant  for  payment  of  the 

(a)  6  Bing.  N.  C.  737.  {h)  13  M.  &  W.  241. 
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1S47.  £1000,  on  different  days  from  thoee  named  in  the  deed  of 
1773,  together  with  the  power  of  sale,  make  it  a  new  seca- 
rity,  within  the  principle  of  that  decision.  IaoU  v.  Peace 
is  also  in  point  for  the  same  reason. 

Cur.  adv.  yult 
The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B. — This  was  an  action  of  covenant^  for  soo- 
payment  of  mortgage  money  and  interest  to  the  pbuiitiC 
Upon  non  est  factum,  the  question  was,  whether  the  ii- 
denture  was  properly  stamped.  My  brother  ffightmoMf 
before  whom  the  case  was  tried  at  Liverpool,  reserved  die 
point,  and  the  case  was  argued  at  the  mttings  after  last  term. 

The  indenture  was  on  a  £6  stamps  with  a  proper  pro- 
gressive duty.  It  was  dated  in  1837.  It  recited  a  piior 
mortgage  in  fee  by  Jones,  the  original  mortgagor,  of  oei^ 
tain  messuages,  &c,  to  John  Mercer,  by  indenture  of 
1773i,  for  £600,  and  further  duuqges  to  the  amount  of 
£400  in  favour  of  Mercer,  and  Rogers,  his  devisee;  and 
further,  that  the  defendant  was  heir-at-law  of  Jones,  and 
that  £1000  was  still  due  to  Rogers  on  the  security  of  the 
said  messuages,  and  that  the  pliuntiff  had  agreed  to  pay  the 
£1000  to  Rogers,  and  had  advanced  to  the  defendant 
£1723 ;  and  it  was  witaiessed  that  Rogers,  in  considerati<m 
of  the  £1000  paid  to  him  by  the  plaintiff,  at  the  request 
of  the  defendant,  and  the  defendant,  conveyed  to  the  plab- 
tiff  the  messuages  &c  in  fee,  subject  to  a  proviso  of  re- 
demption on  payment  of  £2723  to  the  plaintiff.  Tliis 
indenture  contained  a  covenant  by  the  defendant  to  pay 
the  aggregate  sum  of  £2723,  on  different  days  from  those 
specified  in  the  original  mortgage  of  1773  (which  was  pro- 
duced on  the  trial),  and  also  a  power  of  sale,  for  the  whole 
sum,  which  was  not  inserted  in  the  first  mortgage. 

Mr.  Henderson  argued,  that  the  stamp  of  £6,  which  was 
the  proper  ad  valorem  duty  on  a  mortgage  for  £1723,  was 
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insuffieient,  and  that  there  should  have  been  some  further         1847* 
duty  paid.  H^mH^K 

The  question  arises  on  the  proper  construction  of^the  .  .  *'• 
3  Geo.  4y  c.  117,  which  repealed  the  duties  on  transfers  of 
mortgages,  contained  in  the  schedule  to  55  Geo.'^^c.  184. 
Under  the  act  of  3  Geo.  4,  if  there  is  nothing  but  a  tran9>*«i» 
fer  of  the  mortgage,  a  stamp  duty  of  IL  i5s.  is  imposed. 
If  any  further  sum  of  money  is  added  to  the  principal  sum 
of  money  secured,  the  ad  valorem  duty  on  mortgages,  pay- 
able by  the  former  act,  is  to  be  charged  only  in  respect  of 
flnbh  further  money.  The  decision  in  the  case  of  Doe  d. 
Barnes  v.  Rawe{a)  establishes,  that  if  this  be  a  transfer  of 
the  former  security  only,  and  a  new  advance,  upon  the  same 
security,  of  a  sum  of  money,  the  ad  valorem  duty  on  the 
latter  is  sufficient,  and  no  further  stamp  is  necessary.  But 
i^  besides  the  transfer  of  the  former  mortgage,  a  fresh  se- 
curity is  added  for  the  sum  originally  lent,  as  where  the 
first  mortgage  is  of  a  term,  and  the  second  conveys  the  fee 
to  secure  the  old  and  new  advance  in  one  aggregate  sum, 
it  has  been  decided  that  a  further  stamp  is  necessary,  by 
the  case  of  Brawn  v.  Peffff  (6),  such  a  case  not  falling  within 
the  provisions  of  the  3  Geo.  4,  c.  117.  Wc  cannot  dis- 
tinguish that  from  the  present  case.  This  is  not  a  transfer 
from  the  first  mortgagee  to  the  phiintifi;  giving  him  only 
the  same  security  which  he  had,  and  the  same  right  to  the 
land  conveyed ;  but  here  is  a  fresh  covenant  from  the  de- 
fendant to  the  plaintifi^,  to  pay,  at  different  times,  the  ori- 
ginal advance  of  £1000,  as  well  as  the  subsequent  advance 
of  £1723 ;  and  here  is  also  a  power  to  raise  the  former  as 
well  as  the  latter  sum  by  sale  of  the  estate.  The  deed, 
therefore,  contains  more  than  a  transfer  of  the  old  mort- 
gage, and  the  advance  of  a  further  sum,  and  consequently 
requires  a  further  stamp  than  the  ad  valorem  duty  on  the 
new  advance. 

(a)  4  BiHg.  N.  C.  737.  ib)  6  Q.  B.  1. 


770  CASES  IN  THE  EXCHEQUER, 

1847.  We  yield  reluctantly  to  the  objectioD,  and  dedde  that 

HuMBBftSTOM    *^®  ^®  must  be  made  absolute,  unless  the  plaintifis  choofle 
V-  to  have  a  new  trial  on  payment  of  costs,  in  order  to  have 

the  deed  re-stamped  with  a  proper  stamp. 

Rule  absolute  accordmgly. 


,^    ^  Ibbett  v.  Leaveiu 

May  8. 

If  a  judge's  UEBT. — The  declaration  was  on  an  I.  O.  U.  for  £38. 
cv^iln  of  t^^'  ^^^*>  *  set-off  for  money  paid,  money  had  and  received,  and 
off  directs  them  on  an  account  stated.  On  23rd  March,  the  plaintiff  obtained 

to  be  given  ,  ,  * 

with  dates,  but  the  following  Order  for  particulars  of  set-off:  '*  Upon  hearing 

are  delivered"  &<^y  ^  ^^  Order  that  the  defendant's  attorney  or  agent  shall 

the**°laiiftiff  *'  ^^ciiver  to  the  plaintiff's  attorney  or  agent  an  account  in 

need  not  object  writing  (totth  dates)  of  the  particulars  of  the  defendant's 

or  take  out  a  /y».i.  •  ii»o  •i/«iii« 

summons  for  set-OTi  m  this  actiou,  on  or  before  &c.,  or  m  default  thereof 
lanr^andd^*  the  defendant  shall  be  precluded  from  giving  any  evi- 
fendantcannot   (jgnce  in  support  of  such  set-off  at  the  trial  of  this  cause." 

at  the  trial  give  .  . 

evidence  of  his  The  particulars  delivered  under  this  order  stated  the  items 
after  verdict  claimed,  but  Without  dates.  The  plaintiff  did  not  object, 
the  Courf"*^'  or  take  out  a  summons  for  better  particulars,  but  went 

granted  a  new     ^q  trial  on  23rd  April,  and  there  contended  that  the  de- 
trial,  on  an  am-  *■         .111 
davit  of  merits,  fendant's  neglect  to  furnish  the  dates  as  ordered  precluded 

mcnt  of^wwts  his  right  of  proving  the  items  of  his  set-off.  Aiderson,  R, 
the^mone*^nto  ^^'^  ^^  *^*  Opinion.  Verdict  for  the  plaintiff  for  the  amount 
Court.  of  the  I.  O.  U. 

Hnmfreyy  for  the  defendant,  had  obtained  a  rule  for  a 
new  trial,  on  the  ground  of  surprise,  and  on  an  affidavit  of 
merits. 

Crowder  and  IHffott  shewed  cause,  relying  on  the  de- 
fondant's  non-compliance  with  the  judge's  order.    [Park, 
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B. — Compliance  with  the  judge's  order  as  to  dates  is  a 
condition  precedent,  so  that  no  evidence  of  the  items  of 
set-off  conld  be  given  in  this  case,  unless  the  plaintiff 
has  wiuved  the  objection  by  accepting  the  particulars.] 
The  omission  of  the  dates  is  not  sworn  to  be  a  mere  over- 
sight; it  may  have  been  a  trick.  [^Rolfe,  B. — Is  it  sworn 
that  the  defendant  thought  the  plaintiff  meant  to  waive  the 
objection  ?  Flatt,  B. — If  no  particulars  were  delivered  un- 
der that  order,  that  would  be  one  thing,  but  if  particulars 
were  delivered,  though  not  exactly  framed  according  to  the 
order,  the  plaintiff  might  have  applied  for  better  particulars.] 
The  particulars  were  delivered  under  the  order.  The  de- 
fendant may  bring  a  cross  action. 

Pollock,  C.  B. — The  plaintiff  has  been  quite  regular, 
and  his  cause  was  ripe  for  execution,  but  the  defendant  in- 
terposes delay.  The  plaintiff  is  entitled  to  reap  some  benefit 
from  the  event  of  the  trial,  or  a  defendant,  by  lying  by  and 
suffering  a  verdict  to  be  taken,  might  swear  to  surprise  and 
get  a  new  trial,  and  so  obtain  time.  There  is,  however,  an 
aflSdavit  of  merits,  and  if  the  money  is  paid  into  court 
there  may  be  a  new  trial. 

Parke,  B. — The  order  imposed  the  condition  of  setting 
oat  dates  in  the  particulars  of  demand.  I  generally  strike 
out  that  condition.  Here,  however,  it  existed,  and  not 
being  complied  with,  the  judge  was  right  in  refusing  the 
evidence  of  set-off.  However,  on  the  affidavit  of  merits, 
and  on  payment  of  the  money  into  court,  there  may  be  a 
new  triaL 

RoLFE,  B. — My  impression  was,  that,  although  the  de- 
fendant's particulars  ought  not  to  evade  giving  the  plain- 
tiff the  information  specified  in  the  order,  his  not  taking 
out  a  summons  for  better  particulars  looked  very  much  like 
a  trap  for  the  defendant. 
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\M7. 


Platt,  B. — My  impresaon  is,  that  the  partieidan  £d 
convey  sufficient  information,  or  before  going  to  trial  the 
plaintiff  would  have  taken  out  a  summons  for  better  par- 
ticulars. His  lying  by  looks  like  a  trick.  In  the  case  of 
(mrticulars  of  demand,  where  insufficient  particulars  were 
deUvered  under  an  order,  still,  if  the  defendant  went  on  hj 
ruling  the  plaintiff  to  reply,  he  was  taken  to  have  accepted 
that  particular,  and  waived  a  right  to  a  better  (a). 

Rule  absolute,  on  payment  of  costs,  and  bringiog 
the  £38  into  court  in  a  fortnight. 

Humfrey  and  Keating^  in  support  of  the  rule. 
(•)  See  Wattii  v.  Anderson^  Moo.  &  M.  291. 


4Wlii(p    ^^ 


l«*itM«»¥9 


Prichard  v.  Nelson. 

Assumpsit  for  work  and  labour  as  an  engineer,  with 
vvuuis  for  money  paid,  and  on  an  account  stated.  The  par- 
f  iouUirs  of  demand  were  as  follows : — 

^^IVickard  v.  Xdson.  To  personally  examining  the  country 
botweon  Northampton  and  Warwick,  by  way  of  Daventry, 
Southaui,  Leamington,  and  between  Napton  and  Warwick 
bv  way  of  Li'amington ;  also  sidings  at  Northampton,  and 
^lin^  at  liVeedon ;  and  also  a  certain  other  branch  from 
Ixtmiington  to  Fenny  Compton;  and  another  branch  between 
Siockiou  and  Kugby  Ridlway,  all  in  the  counties  of  Nortb- 
;jim|^on  and  Warwick ;  making  sundry  trial  sections,  laying 
\mi  iho  main  line  and  branches,  and  alternative  line;  finding 
if'ngiiKH^rs  surveyors,  levellers,  superintending  the  same; 
uKVtinjr  solicitors,  arran^ng  with  them  ;  assisting  at  the  re- 
t^xvnco ;  taking  all  cross  sections  of  the  roads,  and  making  the 
|^>|k^h1  alterations  therein ;  getting  out  the  finished  plans 
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and  sections ;  furnishing  the  solicitors  with  tracings  to  take         1847. 
reference ;  meeting  solicitors ;  putting  numbers  on  plans  to      prichard 
correspond  with  the  reference ;  laying  out  all  the  gradients  *• 

and  curves  on  the  plans  and  sections ;  superintending  the 
engravings,  and  furnishing  the  engravers  from  time  to  time 
with  the  requisite  plans  and  sections ;  correcting  the  proofs ; 
sundry  meetings  with  the  chairman  and  committee  of  self  and 
assistants ;  and  generally  directing  and  superintending  all 
the  different  departments  of  engineering,  surveying,  level- 
ling, and  office-work  generally,  and  engraving  and  litho- 
graphing, &c.,  including  tavern  charges,  travelling  charges, 
and  material  charges,  &c. ;  also  including  enlarged  plans  of 
part  of  the  Northampton,  Daventry,  Southam,  Leaming- 
ton, and  Warwick,  and  time  and  expense  of  surveyors,  &c. ; 
assisting  the  solicitors  with  books  of  reference  both  in  Lon- 
don and  the  country,  &c. ;  as  comprised  in  the  following 
items : — 

As  regards  the  London  and  Birmingham  extension  from  Northamp- 
ton to  Warwick,  and  Fenny  Compton  branch,  and  Northampton  and 
Weedon  sidings,  and  other  deviations  therefrom,  and  different  extra 
works,  &c. : — 

For  assistant  surveyors  and  engineers  in  the  works        £     s,    d. 
of  engineering  and  surveying,  and  services  ap- 
pertaining to  the  same,  between  1st  Sept.  and 
drd  Dec.  1845.   Engaged  equal  to  1000  days  .    3217  16    7 

For  travelling  and  personal  expenses,  and  other 
charges  for  the  engineers  and  surveyors  during 
the  above-named  term,  and  between  1st  Sept. 
and  3rd  Dec.  1845 1853    5    7 

To  sundry  inn  and  tavern  charges,  posting,  and 
other  expenses  of  self  and  assistants,  engineers, 
surveyors,  messengers,  and  others,  between  Ist 
Sept.  and  3rd  Dec.  1845  .        .        .        .      518  19    0 

To  sundry  petty  expenses  in  travelling,  for  post- 
boys, gates,  toll-bars,  messengers,  fare  by  rail- 
ways, and  other  expenses  of  self  and  assistants, 
engineers,  surveyors,  messengers,  clerks,  &c., 
between  1st  Sept.  and  3rd  Dec.  1845      .        .      141     8  10 

For  sundry  charges  for  materials,  in  ordnance  sheets, 
drawings,  tracings,  mapping,  maps,  plan- 
books,  and  other  things  and  matters,  for  the 
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i,    i,    d. 

pnrpoee  of  the  above  Burveye^  &c^  between 

Ist  Sept  and  3rd  Dec.  1845    .        .        .        .      129    5   5 

To  office  work  generally,  as  before  described  at 
the  commencement,  between  Ist  Sept.  and 
3rd  Dec.  1846 622    0  0 

To  office  work  generally,  as  before  described,  be- 
tween 3rd  Dec.  1846  and  3(Hh  Jane,  1846, 
indoding  estimates  and  parliamentary  attend- 
ance             602    4   0 

To  different  general  extras  not  indaded  in  above, 

between  Ist  Sept.  and  3rd  Dec.  1846  .      160    0   0 

For  own  personal  services  between  Ist  Sept.  and 

3rd  Dec.  1846 403    4   0 

For  pariiameotaiy  plans  and  sections^  and  other 
and  several  matters  relating  to  the  ^  Warwick 
and  Napton  Canal  Ronte,''  and  the  **  Rugby 
Branch,"  and  certain  deviations  therefrom, 
&C.,  between  1st  Sept.  and  3rd  Dec.  1846       .    1960   0  0 

For  expenses  and  services  in  respect  of  the  said 
canal  deviations,  and  other  matters,  between 
1st  Sept.  and  3rd  Dec.  1846     .        .        .        .    136  17    6 

£9664    0  10 


JlfUoTy  for  the  defendant,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  further  and  better  particulars 
should  not  be  deliTered  in  the  action. 

Jfartm  shewed  cause. — Higffmsy.  Ede{a\  and  Rennks* 
Rnrsthrd  (b\  are  in  point  to  shew  that  the  particulars 
given  in  this  action  are  su£Bcient  to  produce  the  result  of 
the  amount  claimed. 

Poujock«  C.  B. — Thoee  cases  have  been  impugned  by 
otber  judgesw  We  have  now  learned  that  in  these  acdooa 
the  de&ndants  are  in  geneiml  unaoqu^ted  with  the  work 
which  has  been  gcing  on.  That  makes  a  great  difierence. 
Better  particulars  must  be  furnished. 

Paek^k^  R — Experience  shews  that  actions  of  this  de- 
(«)  U  H.  &  W.  76w  (&)  Id.  7a 
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scription  are  in  general  brought  to  charge  persons  who  are         1847. 
quite  strangers  to  what  has  been  done,  and  who  have  not      p^JJ^ard 
employed    the   plaintiff  otherwise  than   by   construction.  ^* 

These  cases  are  now  better  understood  from  our  seemg 
more  of  them.  Here,  for  instance,  as  to  the  item  of  £518, 
it  should  be  stated  how  many  persons  were  fed^  and  for  how 
long,  so  as  to  explain  the  generality  of  that  item.  Particu- 
lars of  demand,  which  are  to  convey  information  to  persons 
only  constructively  liable,  should  be  more  explicit  on  that 
account. 

KoLFE,  B. — It  is  diflScult  to  say  k  priori  what  should  be 
stated  in  particulars ;  but  when  I  see  that  a  party  has  fairly 
communicated  all  he  can,  I  should  not  be  very  nice  about 
petty  variances. 

Platt,  B. — "Engaged  equal  to  1000  days'*  would  be 
'satisfied  by  the  labour  of  1000  men  on  one  day.  The  de- 
fendants are  entitled  to  know  the  number  of  men  employed 
on  each  day. 

Brule  absolute. 


Sadler  and  Another  v.  Johnson.  April  21. 

Assumpsit  on  a  guarantee.     The  defendant  pleaded  The  foUowing 

1,1  1  document  is 

non  assumpsit,  and  other  pleas.  within  the  ex. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  g^^^^^rt,  re*l 
after  last  Hilary  Term,  the  plwntiffs  tendered  in  evidence  lating  to  "  the 

i/»-ii.  1  •iii/»j  ■*^®  ®'  goods, 

the  following  unstamped  guarantee,  given  by  the  delenoant  wares,  and 

,      ,1  merchandize :" 

to  them : —  _,i  Gentlemen, 

'^  Gentlemen, — In  consideration  of  your  consigning  to  tionofyour' 
my  friends,  Messrs.  Hyde,  Gardiner,  &  Co.,  of  Calcutta,  ^^"^S.*" 

Messrs.  H.  & 
Co.,  of  Calcutta,  sixteen  casks  of  Sherry  wine,  and  engaging  to  pay  me  one  per  cent,  on  the 
amount  of  the  proceeds,  I  hereby  agree  to  guarantee  to  you  the  proper  sale  of  the  said  wines, 
and  the  payment  of  the  proceeds  in  due  time. — J.  J.'' 
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sixteen  casks  of  Sherry  wine,  and  engaging  to  pay  me  one 
per  cent,  on  the  amount  of  the  prooeedsy  I  hereby  agree  to 
guarantee  to  you  the  proper  sale  of  the  sud  wines,  and  the 
payment  of  the  proceeds  in  due  time. 

"  J.  Johnson.** 

On  the  part  of  the  defendant,  it  was  objected  that  this 
document  was  not  admissible  in  eyidenoe  for  want  of  a 
stamp,  inasmuch  as  it  did  not  fall  within  the  exempti<Hi 
of  the  Stamp  Act,  "  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize."  The  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Crawder  now  moved  accordingly,  for  a  rule  to  enter  a 
verdict,  or  for  a  nonsuit. — The  guarantee  was  not  admis- 
sible in  evidence  for  want  of  a  stamp.  The  Stamp  Act, 
55  Geo.  3,  c  184,  sched.  part  1,  tit.  "Agreement,"  ex- 
empts from  duty  any  "  memorandum,  letter,  or  agreement, 
made  for  or  relating  to  the  sale  of  any  goods,  wares,  and 
merchandize.**  This  document  is  not  an  agreement  of  that 
nature.  Its  primary  object  is  to  guarantee  the  due  pay- 
ment of  the  proceeds  of  the  sale,  in  consideration  of  the 
appointment  of  the  defendant's  friends  as  consignees,  and 
of  the  engagement  to  pay  the  defendant  one  per  cent  In 
Smith  V.  Cator  (a),  a  letter  from  a  principal  to  his  factor, 
containing  bills  of  exchange  drawn  upon  the  latter,  and  in 
which  the  principal  promised  to  provide  for  the  bills,  if 
certain  goods,  then  either  in  the  factor's  possession  or  aboot 
to  be  placed  in  his  hands,  should  remain  unsold  at  the  time 
of  the  bills  falling  due,  was  held  to  require  a  stamp.  There 
Abhotty  C.  J.,  afler  adverting  to  the  exemption  of  the  Stamp 
Act,  says,  '^  We  think  that  description  is  confined  to  in- 
struments whereof  the  sale  of  goods  is  the  primary  object, 

(a)  2  B.  &  Aid.  778. 
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and  it  appears  to  us  that  the  primary  object  of  this  letter        1847. 
was  the  obtaining  of  money  on  a  pledge  of  goods  expected       sadl»r 
to  arrive  in  England,  and  intended  to  be  placed  in  the      ,    v* 

,     ,  ,  .  Johnson. 

hands  of  the  plaintiff  on  their  arrivaL"  In  Chanter  v. 
Dickinson  {a\  the  memorandum  was  as  follows : — ^*  Send 
me  a  license  to  use  two  of  A.'s  patent  furnaces,  to  be  ap- 
plied to  a  singe  plate,  for  which  I  agree  to  pay  as  agreed, 
£25  as  a  patent-right,  and  which  is  to  include  iron-works, 
fire-bricks,  and  labour ;  engineers  or  furnace-builders'  time, 
to  superintend  or  fix  the  above  order,  to  be  paid  65.  per 
day ;"  and  this  was  held  not  to  be  within  the  exemption  of 
the  Stamp  Act,  as  either  the  primary  object  of  the  agreement 
was  the  license,  or  it  was  an  agreement  for  the  erection  of 
fixtures.  So  here,  the  sale  of  the  goods  is  a  mere  secondary 
or  collateral  object.  Suppose  an  agreement  was  made  with 
a  shopkeeper,  that  he  should  sell  certain  goods  in  his  shop ; 
that,  in  one  sense,  would  relate  to  the  sale  of  goods,  but  it 
would  not  be  an  agreement  within  the  exemption  of  the 
statute. 

Parke,  B. — ^There  ought  to  be  no  rule.  In  cases  of  this 
kind,  it  may  be  difficult  to  draw  the  precise  line,  but  I 
think  that  this  agreement  clearly  relates  to  the  sale  of 
goods.  The  primary  object  was,  that  the  goods  should  be 
sold  through  the  agency  of  the  defendant's  friends  at  Cal- 
cutta. 

BoLFE,  B.,  concurred. 

Platt,  B. — The  exemption  in  the  Stamp  Act  is  for  the 
purpose  of  protecting  conunerce,  and  ought  therefore  to 
recdve  a  liberal  construction.  It  is  true  that  this  docu- 
ment in  some  degree  relates  to  the  sale  of  goods,  and  in 
some  d^ree  to  the  conduct  of  the  parties  who  are  to  sell 

(a)  6  Man.  &  G.  263 ;  6  Scott,  N.  R.,  182. 

VOL.    XVI.  F  F  F  M.  W. 
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the  goods;  hot  that  is  only  part  of  the  machmery  hy  whidi 
the  sale  is  to  be  efiected.  The  agreement  cootemi^ates  t 
sale  of  the  goods  by  certain  persons  at  CSalcntta;  and  for 
the  porpoee  of  effecting  that  object  the  goarantee  is  giTea. 
It  is  therefore  an  agreement  refauing  to  that  ccmtiact  of 
sale,  which  was  the  primaiy  object  of  the  parties. 


Role  refused. 


ApHI  23.  Do£  fi  Hugh  Thomas  and  Others  v.  Eobekts. 

kM  lTS  of   Ejectment  for  a  messuage  and  land  in  the  cmmtr 


certain  pre.  of  Carnarvon.     The  declaration  contained  demises,  dated 

tiiesame  to  hu  the  16th  May,  1846 — 1st,  by  Hugh  Thomas  and  Thomas 

S?,^th'i^'  Williams;    2nd,  by  Henry  Williams;    3rd,  by  WUKam 

.■****»^J?  T*  ^^^  Thomas,  Hugh  Thomas,  and  Maigaret  Anne  ThcHouB; 

Mtenuitsiii  4th,  by  William  Hugh  Thomas;  5th,  by  Hugh  Thomas; 

In  April  1^5,  6th,  by  Margaret  Anne  Thomas.     There  were  also  demises 

Uv^^iriii  ^y  ^^^  ®*™®  parties,  dated  the  8th  January,  1847. 
appointed  exe-        At  the  trial,  before  CoUmany  J.,  at  the  last  Carnarroo 

cutoiY,  who 

m^M^^tJ^  Assizes,  it  appeared  that  the  ejectment  was  brought  to 

infmnt  chiidrai  recover  possession  of  a  farm  called  Tyddyn  Agnes,  of 

*^2e  ^  *  "***'  which  one  Hugh  Thomas  being  sdsed  in  fee,  by  his  wiD, 

1845  and  1846,  bearing  date  the  8th  April,  1819,  devised  the  same  to  his 

from  the  de.  $on  ^Vllliam  Thomas  for  life,  with  remainder  to  trustees 

had  beenln  ^^  preserve  Contingent  remainders,  with  remainder  to  the 

po«»»on  issue  of  his  said  son  William  Thomas  as  tenants  in  commoQ 

pnor  to  the 

death  of  W.T.:  in  fee,  with  remidnderB  over  in  default  of  issue.     On  the 

theacts'of  the  ^^^  April,  1845,  William  Thomas,  the  tenant  for  life, 

^tWiSTthe***  -  ^^>  having  by  his  will  appointed  the  lessors  of  the  pfadntzil 

hnx  chUdren,  Hu^rh  Thomas  and  Thomas  Williams,  his  executors.    The 

and  that  the  .     ,  . 

Utter  might  Other  lessors  of  the  plaintiff  were  the  children  of  WilliaiD 

maintain  eject- 
ment against 
the  defendant  without  any  preriottt  notice  to  quit  or  dtmnid  of 
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Thomas,  the  eldest  of  whom  was  only  fifteen  years  of  age.  1847. 
After  the  death  of  William  Thomas,  the  lessors  of  the 
plaintiff,  Hugh  Thomas  and  Thomas  Williams,  managed 
the  estate  for  the  infant  children  of  William  Thomas,  and, 
in  the  years  1845  and  1846,  received  rent  from  the  defend- 
ant»  who  appeared  to  have  been  in  possession  prior  to  the 
death  of  William  Thomas.  On  those  occasions  they  gave 
the  defendant  receipts,  which  stated  the  rent  to  be  received 
by  them  as  executors  of  William  Thomas,  When  the  last 
rent  was  paid,  Hugh  Thomas  (the  executor)  told  the  de- 
fendant, in  the  presence  of  the  widow  and  two  of  the 
children  of  William  Thomas,  that  notice  to  quit  would  be 
given  unless  the  defendant  consented  to  pay  an  additional 
rent  of  6/.  a  year,  to  which  he  assented.  This  ejectment 
was  brought  without  any  previous  notice  to  quit,  or  de- 
mand of  possession.  The  learned  judge  told  the  jury,  that 
unless  there  was  an  agreement  by  the  children,  or  by  some 
person  authorised  by  them,  that  the  defendant  should  con- 
tinue in  possession  as  tenant,  the  plaintiff  was  entitled  to 
recover ;  and  he  left  it  to  them  to  say  whether,  when  Hugh 
Thomas  received  the  rent,  he  acted  as  agent  for  the  children. 
The  jury  found,  that  *'  Hugh  Thomas  acted  merely  as  ex- 
ecutor, not  as  authorised  agent  for  the  children,  but  as 
next  friend,  and  without  any  authority  to  act; "  and  the  ver- 
dict was  accordingly  entered  for  the  plaintiff  on  the  demises 
by  the  children. 

Townsend  now  moved  for  a  rule  nisi  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  defendant  was  entitled  to  notice  to  quit.  The  fact  of 
his  having  been  allowed  to  remain  in  possession  for  nearly 
two  years  after  the  death  of  the  tenant  for  life  raises  a 
strong  presumption  that  a  tenancy  was  created.  In  Doe  d. 
OiUes  V.  Somerville  (a),  where  a  rector  succeeded  to  a  rectory 

(a)  6  B.  &  C.  126. 
F  F  F  2 
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on  the  death  of  a  former  incumbent,  and  the  tenants  of  tlie 
former  incumbent  continued  in  possession  for  some  monthi 
afterwards,  it  was  held  that  the  new  rector  could  not  main- 
tain ejectments  without  giving  them  a  notice  to  quit,  as  he 
must  be  presumed  to  have  assented  to  the  continuance  of 
their  tenancy  on  the  same  terms  as  before.  So,  where  a 
tenant  for  life  made  a  lease  for  years^  to  commence  on  a 
certidn  day,  and  died  before  the  expiration  of  the  lease,  in 
the  middle  of  a  year,  and  the  renudnder-man  received  rent 
from  the  lessee  (who  continued  in  possession,  but  not  under 
a  fresh  lease)  for  two  years  together,  on  the  days  of  pay- 
ment mentioned  in  the  lease;  that  was  held  evidence  from 
which  the  Court  might  presume  an  agreement  between  the 
renudnder-man  and  the  lessee,  that  the  lessee  should  con- 
tinue to  hold  from  the  day  and  according  to  the  terms  of 
the  original  demise:  Roe  d.  Jordan  v.  Ward  (a),  [Parke, 
B. — This  case  is  different.  A  next  friend  cannot  bind  an 
infant,  because  an  infant  cannot  appoint  an  agent.  If  an 
infant  makes  a  feoftnent  by  letter  of  attorney,  nil  operator; 
otherwise,  if  he  make  the  feoffment  in  person  (&).  The 
tenancy  from  year  to  year,  which  was  created  during  the 
Ufe  of  William  Thomas,  ceased  at  his  death,  and  the  de- 
fendant then  became  tenant  by  sufferance  only.  Those  en- 
titled in  remainder  might  have  ejected  him  inunediatelj, 
unless  they  had  done  some  act  by  which  they  made  him 
tenant  from  year  to  year.]  In  the  case  of  Maddon  d.  Baker 
V.  Uliite  (c),  it  was  held,  that  where  an  infant  becomes  enti- 
tled to  the  reversion  of  an  estate  leased  from  year  to  year, 
he  cannot  eject  the  tenant  without  giving  the  same  notioe 
as  the  original  lessor  must  have  given.  [PoUock^  C.  R— 
In  that  case  the  tenancy  frcMn  year  to  year  was  good  against 
the  infant]     Here  a  tenancy  has  been  created,  either  by 


(«)  1  U.  BU.  96.  {b)  Ghamb.  on  Infimcy,  433, 44a 

(c)  2  T.  R.  159. 
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ihe  cbildren,  or  by  Hugh  Thomas  actiDg  as  their  agent. 
[Parke,  B. — That  is  the  fallacy  of  your  argument.  An 
agreement  by  an  agent  cannot  bind  an  infant.  If  an  infant 
appoints  a  person  to  make  a  lease,  it  does  not  bind  the  infant, 
neither  does  his  ratification  bind  him.  There  is  no  doubt 
about  the  law :  the  lease  of  an  infant,  to  be  good,  must  be 
his  own  personal  act.] 

Pee  Curiam  (a). — ^Rule  refused. 

(a)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  PlaU,  B. 


Taylor  v.  Buroess.  Ma^^i. 

Cjr  •  T.  WHITE  moved  to  discharge  the  defendant  out  in  Jane,  182S, 

of  custody.     It  appeared  that  he  had  been  taken  in  exe-  \^  u^en  in 

cution  upon  a  capias  ad  satisfaciendum  on  the  18th  June,  «»ecntion  upon 

*  *  ^  ^  ^  a  ca.  «u,  and 

1828.  and  had  ever  since  remained  in  custody.     In  the  in  April,  1S36, 
month  of  April,  1836,  the  plaintiff  died.     The  defend-  died.   The 
ant's  affidavit  stated,  that  he  had  been  informed  and  be-  ^diwJ^m^ 
lieved  that  no  legal  personal  representative  had  revived  the  ***®  drfendant 
action,  or  had  taken  any  proceedings  whatever  since  the  upon  his  affida- 
death  of  the  plaintiff.     A  summons  had  been  taken  out  been  informed 
before  a  judge  to  discharge  the  defendant,  and  had  been  JJl^no^iiwd 
served  upon  the  agent  for  the  attorney  on  the  record,  but  personal  reprc- 
it  was  not  attended  cither  by  the  agent  or  the  attorney,  on  revived  the 
the  ground  that  the  attorney  was  not  then  concerned  in  the  taken  any  pro- 
business. — ^In  Broughton  v.  Martin  (a),  the  Court  discharged  cwdings  w^t- 
a  defendant  out  of  custody  who  was  in  execution  at  the  death  of  the 
suit  of  a  plaintiff  some  time  since  deceased,  on  whose  part 
no  will  had  been  proved,  nor  any  administration  granted, 

(a)  1  Bos.  &  P.  176. 
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1847.  and  whose  family,  on  notice  of  a  motion  for  the  above  put- 
Taylor  pose,  declined  to  interfere.  So,  in  Parkinson  v.  Harloek  {a\ 
BuEOBss.  ^^^  Court  discharged  a  defendant  out  of  custody  after  the 
plaintifTs  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration,  the  rule  nisi  having  been 
served  on  the  next  of  kin.  In  Gore  v.  Wright  (ft),  Cok- 
ridge,  J.,  decided,  that  where  a  defendant  is  in  executioii 
and  the  plaintiff  dies,  a  rule  may  be  made  absolute  in  tlie 
first  instance  for  his  discharge,  on  production  of  an  affidayit 
by  the  next  of  kin,  that  it  is  not  his  intention  to  prove  any 
will,  or  to  take  out  administration. 

Pollock,  C.  B. — Your  objection  is  that  there  is  no  pc^ 
son  who  can  give  a  legal  discharge  on  payment  of  the  debt, 
but  that  is  not  sufficiently  made  out. 

Parke,  B. — ^There  is  no  ground  laid  for  the  interference 
of  the  Court.  Still,  if  the  defendant  is  prepared  to  pay  the 
money  into  Court,  there  will  be  no  difficulty  in  getting  out 
of  custody. 

BrOLFE,  B. — The  defendant  ought  to  have  ascertabed 
that  there  was  no  personal  representative  of  the  plaintiff. 

Rule  refused, 
(a)  2  N.  R.  240.  (h)  1  Dowl.  P.  C,  N.  S.,  864. 
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1847. 

The  Pacific  Steam  Navigation  Company  v,  Lewis.         May  7- 

Assumpsit. — The  declaration  stated,  that  the  plain-  A  declaration 
tiffs,  at  the  time  of  the  making  of  the  promise,  &c.,  were,  and  plaintiffs  were 
still  are,  a  body  corporate,  under  and  by  virtue  of  letters  *  company  in- 
patent  to  them  granted  by  our  sovereign  lady  the  Queen,  the  purpose  of 

.  .  .  .  providing 

That  in  and  by  the  said  letters  patent  it  was  and  is  (amongst  steam  vessels, 

other  things)  declared  that  the  said  corporation  should  be  thcwimcsaonl 

established  for  the  purpose  of  providing  vessels  to  be  im-  *J®  shores  of 

pelled  by  steam,  and  of  employing  the  same  upon  suph  South  America, 

.    ,  ,  ,.  .......       in  the  Pacific 

stations  as  might  appear  to  be  expedient  witbm  the  limits  Ocean :  that 
therein  mentioned,  and  which  said  limits  were  by  the  said  at*the*defcnd- 
letters  patent  declared  to  be  alons^  the  shores  of  North  and  *"''*  request, 

,  *^  purchased  of 

South  America  in  the  Pacific  Ocean,  &c     That  before  and  the  defendant, 
at  the  time  of  the  sale  and  delivery  to  the  plaintiffs  of  the  ant  sold  to  the* 
coals  hereinafter  mentioned,  the  plaintiffs  were  desirous  of  fhe'use^and '^ 
purchasing  coals  of  a  good  and  suitable  quality  for  the  supply  of  the 

•     •/*»  ****!  steam  ves- 

supply  and  use  of  steam  vessels  of  the  plaintiffs,  whereof  seis,  485  tons 
the  defendant  then  had  knowledge  and  notice.     That  the  j^cct^^'thecon- 
plaintiffs  heretofore,  to  wit,  on  &c.,  at  the  request  of  the  f i^»o»»8  that 

*^  '  ^  ^  ^  they  were ''of  a 

defendant,  purchased  from  the  defendant,  and  the  defendant  suiubie  quality 
then  sold  and  delivered  to  the  plaintiffs,  for  the  use  and  steam  vessels, 
supply  of  the  said  steam  vessels,  a  large  quantity,  to  wit,  *dap7e^d  for  all 
485  tons  of  coals,  at  and  for  certain  prices  then  agreed  on  closed  furnaces 

or  stove  fires 
where  a  steady, 
strong,  and  lasting  heat  was  desirable ;  that  they  would  bum  with  little  or  no  smoke,  would  make 
bat  a  small  quantity  of  ashes,  would  ignite  easily  with  a  good  draught,  would  open  and  swell  out, 
would  not  cake  and  unite  like  the  bituminous  coal,  and  would  bum  without  being  stirred.''  The 
declaration  then  averred  that  the  defendant  promised  the  plaintiffs  that  the  coals  were  of  a 
•aitable  quality  to  be  used  in  steam  vessels,  &c.,  and  stated  as  the  breach,  that  the  coals  were  not 
of  a  suitable  quality  to  be  used  in  steam  vessels,  (negativing  the  terms  of  the  contract  and  pro- 
mise), but,  on  the  contrary  thereof,  were  slow  and  difficult  of  ignition,  and  would  not  burn  in 
a  manner  useful  or  available  for  the  purposes  of  steam  vessels,  &c.  The  defendant  pleaded  (with 
other  pleas),  the  general  issue,  and  also  that  the  said  coals  were  of  a  suitable  quality  to  be  used 
in  steam  vessels,  &c.,  (traversing  the  terms  of  the  breach).  Prior  to  the  sale,  the  defendant 
delivered  to  the  plaintiffs  a  printed  advertisement  or  statement,  in  which  the  qualities  of  the 
coal  were  described  as  in  the  declaration.  Upon  the  sale  an  invoice  was  delivered  which  de- 
scribed the  coals  as  **  steam  coals."  At  the  trial,  it  appeared  that  the  coals  were  unfit  for  steam 
Teasels,  but  the  plaintiffs  failed  to  prove  that  the  printed  statement  or  advertisement  formed  any 
part  of  the  contract.  The  judge  at  Nisi  Prius  having,  by  consent,  referred  the  question  of 
amendment  to  the  Court: — Held,  that  the  Court  might  amend  the  declaration,  by  striking 
out  the  allegation  of  the  qualities  of  the  coal,  and  substituting  a  statement  that  the  coals  were  "  ot 
fit  quality  for  working  iteam  engines,  and  generatiDg  iteam  for  iteam  enginea." 


Li  WIS. 
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1847.         by  and  between  the  plaintiffs  and  the  defendant  in  that  be- 

^^^^^^      half,  and  amounting  in  the  whole  to  a  large  sum  of  money. 

Steam  Navi-    to  wit,  the  8um  of  266/.  15*.,  upon  and  subject  to  the  fol- 

OATION  Co,  ,  .    ,  • 

V.  lowing  terms  and  conditions,  (that  is  to  say),  that  the  said 

coals  should  be  and  then  were  of  a  fit,  proper,  and  suitable 
quality  to  be  used  in  steam  vessels,  [and  were  peculiarly 
adapted  for  all  closed  furnace  or  stove  fires  where  a  strong, 
steady,  and  lasting  heat  was  desirable.  That  the  sud  coals 
would  burn  with  little  or  no  smoke,  and  would  make  but  a 
small  quantity  of  ashes,  and  that  the  said  coals  would  ignite 
readily  with  a  good  draught,  and  would  open  and  swell  cot, 
and  would  not  cake  and  unite  like  the  bituminous  coal,  and 
that  they  would  bum  without  being  poked  or  stirred.]  And 
thereupon,  in  consideration  of  the  premises,  the  defendant 
then  promised  the  plaintifis  that  the  said  coals  then  were  of 
a  fit,  proper,  and  suitable  character  to  be  used  in  steam 
vessels,  [and  more  particularly  adapted  for  all  closed  fiimace 
or  stove  fires,  where  a  strong,  steady,  and  lasting  heat  was 
desirable ;  that  the  said  coals  would  bum  with  little  or  no 
smoke,  and  would  make  but  a  small  quantity  of  ashes,  and 
that  the  said  coals  would  unite  readily  with  a  good  draught, 
and  would  open  and  swell  out,  and  would  not  cake  and 
unite  like  the  bituminous  coal,  and  that  they  would  bum 
without  being  poked  or  stirred.]  And  the  plidntiflb  aver, 
that  although  the  plaintifis,  then  and  upon  the  occasion  of 
the  said  sale  and  delivery  to  them  as  aforesaid,  took  and  re- 
ceived the  said  coals  from  the  defendant  upon  the  terms  and 
conditions  aforesaid,  and  afterwards,  to  wit,  on  &c,  paid  to 
the  defendant  the  price  and  value  thereof:  yet  the  defend- 
ant disregarded  his  said  promise,  and  deceived  the  plunti£ 
in  this,  to  wit,  that  the  said  coals  were  not  at  the  time  of 
the  said  sale  or  delivery  thereof,  or  at  the  time  of  the 
making  of  the  promise,  or  at  any  time  afterwards,  of  a 
quality,  fit,  proper,  or  suitable  for  use  in  steam  vessels, 
&C.,  (negativing  the  terms  of  the  contract  and  promise 
alleged) ;  but  on  the  contrary  thereof,  the  plaintifis  in  fact 
say,  that  they  having,  after  the  making  of  the  said  promise 
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of  the  defendant,  and  in  reliance  upon  the  same,  to  wit,  on         IS^I?. 
&€.,  caused  the  said  coals  to  be  shipped  and  conveyed  in  a       pI^J^ 
certain  vessel  to  certain  ports  and  places  within  the  limits   Steam  Nati- 

,   .  ,  .11  .  -rx    1  .  CATION  Co. 

mentioned  m  the  said  letters  patent,  to  wit,  to  Valparaiso  v. 

and  Lima,  for  the  use  and  supply  of  the  steam  vessels  of  *^"' 
the  plfdntifTs  there,  and  at  other  ports  and  places  within  the 
limits  aforesaid ;  and  having  then  caused  the  said  coals  to  be 
placed  in  a  certain  closed  furnace  and  stove  fires  in  certain 
steam  vessels  of  the  plaintiffs,  then  plying  with  goods  and 
passengers  for  hire  and  reward  to  the  plaintiffs  within  the 
limits  aforesaid,  to  wit,  from  Valparaiso  to  Callao,  and  in 
which  said  fires  a  strong,  steady,  and  lasting  heat  was  de- 
sirable, (and  which  stud  fires  then  were  of  the  description 
ordinarily  used  and  proper  to  be  used  in  steam  vessels), 
where  there  was  a  good  draught,  the  said  coals  then  proved 
to  be  and  then  were  very  slow  and  difi&cult  of  ignition,  and 
would  not  and  could  not  be  made  to  burn  in  a  manner  to  be 
at  all  useful  or  available  for  the  purposes  of  the  said  steam 
vessels,  and  were  found  to  be  and  were  very  unsuitable  and 
improper  for  the  purpose  of  being  used  in  steam  vessels,  and 
wholly  unfit  for  and  unusable  in  the  same,  and  the  said 
coals  in  burning  and  consuming  then  also  emitted  and  dis- 
charged very  large  and  unusual  quantities  of  sulphurous, 
dense,  noisome,  and  offensive  smoke,  and  made,  deposited, 
and  produced,  and  were  resolved  into,  very  large  and  un- 
usual quantities  of  ashes  and  sand,  and  to  such  an  extent 
that  all  the  cabins,  apartments,  decks,  and  other  parts  of 
the  said  vessels,  and  the  furniture,  fittings,  stores,  and  pro- 
visions of  and  belonging  to  the  same,  and  the  air  in,  upon, 
over,  and  about  the  same  became  and  were  covered,  filled, 
and  impregnated  with  the  smoke  and  ashes,  &c 

Pleas. — First,  non  assumpsit.  Secondly,  that  the  plain - 
tiflTs  were  not  nor  arc  a  body  corporate  under  or  by  virtue 
of  the  said  letters  patent.  Thirdly,  that  the  said  coals  were 
of  a  fit,  proper,  and  suitable  quality  to  be  used  in  steam 
vessels,  and  were  peculiarly  adapted  for  all  closed  furnace 
or  stove  fires,  where  a  strong,  steady,  and  lasting  heat  was 
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1847.         desirable ;  and  that  the  said  coals  would  bum  with  little  or 

Pacific       ^^  smoke,  and  would  make  but  small  quantities  of  ashes ; 

Steam  Navi-   and  that  the  said  coals  would  ignite  readily  with  a  good 

OATION  V/0* 

V.  draught,  and  would  open  and  swell  out,  and  would  not  cake 

and  unite  like  the  bituminous  coal,  and  that  thej  wooU 
bum  without  b^g  poked  or  stirred,  according  to  the  true 
intent  and  meaning  of  the  said  promise  of  the  defendant  in 
that  behalf. — Issues  thereon. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  sit^ 
tings  after  last  Michaelmas  Term,  it  appeared  that  the 
plaintiffs  were  a  company  incorporated  by  charter,  for  the 
purpose  of  providing  steam  vessels,  to  be  employed  in  ob- 
tain stations  in  the  Pacific  Ocean ;  and  that  the  rhairfmin 
of  the  company  was  introduced  to  the  defendant,  who  was 
the  owner  of  certain  coal  mines  at  Uanelly  in  South  Wales, 
called  the  Cwm  Vale  Colliery,  with  the  view  of  becoming 
the  purchaser  of  the  produce  of  those  mines  on  behalf  of 
the  company.  On  that  occasion  the  defendant  handed  to 
the  chairman  the  following  printed  document : — 

"  Llanelly  Cwm  Vale  Steam  Coajl. 

'^  This  coal  burns  with  little  or  no  smoke,  and  makes 
but  a  small  quantity  of  ashes.  The  few  clinkers  from  it 
do  not  adhere  to  the  bars,  and  are  easily  removed,  requir- 
ing the  fires  to  be  cleaned  out  much  seldomer  than  when 
the  common  bituminous  coal  is  used.  From  the  great 
strength  and  durability  of  this  coal,  a  saving  will  be  ef- 
fected by  its  use  over  the  bituminous  coals  generally  em- 
ployed fully  equal  to  one-fourth,  or  four  tons  will  go  as  far 
as  five  tons,  which  is  of  the  greatest  importance  to  steam 
packets.  It  is  peculiarly  adapted  for  breweries^  distilleries, 
and  all  closed  furnace  or  stove  fires,  where  a  strong,  steadj 
heat  is  required. 

"  Directions  for  its  use. 
"  This  coal  ignites  readily  with  a  good  draught,  and 
opens  and  swells  out  in  a  peculiar  manner,  but  does  not 
cake  and  unite  like  the  bituminous.     It  will  bum  up  with- 
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out  being  poked  or  stirred,  and  does  best  with  a  thin  fire ;         1847. 
poking  checks  rather  than  rouses  the  fire^  and  should  not       Pa^cific 
be  allowed.     The  fire  should  be  fed  regularly  in  moderate  Steam  N\vi- 

°  ''  CATION  Co. 

quantities  at  a  time.     The  supply  should  be  thrown,  and  v. 

not  r^ked,  over  the  sur&ce  of  the  fire,  forming  over  it,  as 
far  as  possible,  an  equal  layer.  The  coal  being  much 
stronger  than  that  generally  used,  a  smaller  quantity  is 
required  at  a  time.  Attention  should  be  paid  to  this,  and 
a  little  experience  will  teach  the  judicious  manner  of  using 
it ;  but  the  necessity  of  allowing  it  to  bum  without  much 
stirring  cannot  be  too  strictly  attended  to.  When  dust  and 
ashes  collect  on  the  bars  of  the  furnace,  the  poker  should 
be  used  from  underneath,  to  clear  and  freshen  the  fire^ 
being  careful  not  to  disturb  the  surface  too  much.  The 
bars  of  the  furnace  should  be  full  three  quarters  of  (but  not 
exceeding)  an  inch  apart,  and  about  five  or  six  inches  of 
fire  on  them  is  found  to  answer  best.  This  coal  is  shipped 
on  board  small  class  vessels,  at  the  Old  Dock  in  Llanelly 
harbour^  or  on  board  vessels  of  such  size  as  require  to  be 
loaded  afloat,  at  the  neighbouring  harbour  called  Bury 
Port,  where  ships  of  any  tonnage,  up  to  2000  tons  burthen, 
can  be  kept  afloat  in  dock.  All  orders  for  coal,  or  applica- 
tion by  letter  for  any  further  particulars,  to  be  addressed  to 

"  The  Agent  for  D.  Lewis,  Esq., 

"  Cwm  Vale  Colliery  OflBce, 

"  Llanelly,  South  Wales." 

The  plaintifis  afterwards  purchased  of  the  defendant  485 
tons  of  these  coals,  and  received  the  following  invoice: — 

"  Cwm  Vale  Colliery,  Llanelly. 
''  The  Directors  of  the  Pacific  Steam  Navigation  Company 

to  David  Lewis,  Esq. 

"  June  24,  1840.— To  485  tons  of  Lewis'  Lla- 
nelly Cwm  Vale  steam  coals,  shipped  for  the 
barque  Portsea,  Captain  Samuel  Thomas 
Yetts,  bound  for  Valparaiso,  11 5.  per  ton .  £266  15  0'* 
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1B47.  The  coal  haying  been  taken  on  board  the  plaintifiFs'  ves- 

Pacific       ^^*  ^^  found  to  be  unfit  for  steam  purposes,  and  incapa- 
Stbam  Navi-  bie  of  generating  steam,  and  also  to  contain  large  quanti- 
9.  ties  of  sulphur,  which  had  an  injurious  effect  upon  the 

engineers,  passengers,  and  crew.  On  the  part  of  the  de- 
fendant, it  was  contended  that  the  contract  alleged  in  die 
declaration  was  not  proved,  inasmuch  as  the  printed  docu- 
ment formed  no  part  of  the  contract,  but  was  a  mere  state- 
ment of  the  quality  of  the  coaL  The  Lord  Chief  Baron 
was  of  that  opinion,  and  on  the  plaintiffs  applying  to  him 
to  amend  the  declaration  by  striking  out  the  parts  within 
brackets,  and  inserting  therein  '^  that  the  coals  were  of  fit 
quality  for  working  steam  en^es,  and  for  generatii^ 
steam  for  steam  engines,**  the  learned  judge  declined  to  do 
so,  on  the  ground  that  there  was  no  evidence  to  support  the 
proposed  amendment.  It  was  subsequently  agreed  that 
the  question  of  amendment  should  be  referred  to  Ae 
Court.  The  jury  found  a  verdict  for  the  defendant  on  the 
first  issue,  and  for  the  plaintiffs  on  the  other  issues. 

The  Attorney- Genend  had  obtained  a  rule  to  shew 
cause  why  the  verdict  for  the  defendant  on  the  first  issue 
should  not  be  set  aside,  and  the  plaintiffs  be  at  liberty  to 
amend  the  declaration  and  record,  and  a  new  trial  had 
upon  such  terms  as  the  Court  should  direct ;  against  which 

fFatsan  {Clta^y  with  him)  shewed  cause. — First,  there 
is  no  evidence  to  support  the  proposed  amendment.  The 
advertisement  or  printed  paper  contains  a  mere  description 
of  the  quality  of  the  coal ;  in  no  part  of  it  is  there  found 
any  such  contract  as  the  plaintifis  are  desirous  of  stating  in 
the  iicclaration.  The  order  was  ^ven  for  that  particular 
^\\J  called  **  steam-coal,"  not  for  coal  fit  for  working:  steam- 
ongJnos,  and  for  generating  steam  for  steam-engines.  Where 
a  |v)rty  purchases  a  chattel  for  a  certain  specific  purpose, 
then'  is  a  wannanty  on  the  part  of  the  seller  that  the  chattel 
tJudl  l>o  fit  for  that  purpose ;  but  where  the  party  orders  a 
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chattel,  believing  that  it  will  answer  a  particular  purpose,         1847. 
the  vendor  complies  with  the  terms  of  the  contract  by  de-       pacific 
liverincr  a  chattel  of  the  description  ordered,  though  it  may  St*am  Navi- 
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be  unfit  for  the  purpose  to  which  the  vendee  wished  to  apply  v. 

it.     In  the  case  of  Chanter  v.  Hopkins  (a),  the  defendant  *^"' 

sent  to  the  plaintiff,  the  patentee  of  an  invention  known 
as  *' Chanter's  smoke-consuming  furnace,"  the  following 
written  order : — "  Send  me  your  patent  copper  and  appa- 
ratus, to  fit  up  my  brewing  copper  with  your  smoke-con- 
suming furnace."  The  plaintiff  accordingly  put  up  one  of 
his  patent  furnaces  on  the  defendant's  premises ;  but  it  was 
found  uiseless  for  the  purposes  of  a  brewery,  and  the  Court 
held  that  there  was  no  implied  warranty  on  the  part  of  the 
plaintiff  that  the  furnace  supplied  should  be  fit  for  the  pur- 
poses of  a  brewery ;  but  that  the  defendant  having  defined 
by  the  order  the  particular  machine  to  be  supplied,  the 
plaintiff  performed  his  part  of  the  contract  by  supplying 
that  machine. 

Secondly,  the  amendment  cannot  be  made  under .  the 
3  &  4  WilL  4,  c  42,  s.  23.  That  statute  enables  the 
judge  to  amend,  in  case  of  a  ^*  variance  in  any  particular  in 
the  judgment  of  such  judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced."  But  the  effect  of  the  proposed  amendment 
would  be  to  substitute  an  entirely  different  contract.  Bra- 
shier  V.  Jackson  (ft),  and  Boucher  v.  Murray  (c),  are  authori- 
ties to  shew  that  in  such  case  the  Court  has  no  power  to 
amend  under  the  statute.  The  defendant  would  have  been 
prejudiced  by  the  amendment  made  at  the  trial,  inasmuch 
as  if  the  contract  had  been  truly  stated,  he  would  have  paid 
money  into  court.  But  if  this  is  an  application  to  the 
general  jurisdiction  of  the  Court,  the  rule  should  have  been 
moved  on  affidavits,  in  order  that  the  defendant  might  be 
enabled  to  answer  the  facts.     [Pollocky  C.  B. — That  might 

(a)  4  M.  &  W.  899.      {b)  6  M.  &  W.  549.      (c)  6  ^  B.  362. 
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be  to  if  the  defendsnt  moyed  on  a  state  of  facts  which  did 
HOC  appear  at  the  trial,  bat  it  is  not  so  here.] 

The  Court  then  cslled  on 


MmFtm  and  Pkiptom  to  suf^rt  the  role. — ^First,  there 
eridenee  to  go  to  the  jury  of  a  contract  for  the  sak 
of  coak  of  fit  quality  for  working  steam-engines  and  gene- 
radng  steam  for  steam-engines.  The  case  resembles  that 
Kit  Pmnr  t.  Barkam  (a),  where,  in  an  action  for  breadi  d 
waifaniT  of  pietiires,  it  was  proved  that  the  defendsnt  at 
the  time  of  the  sale  gave  the  following  bill  of  parods:— 
"  Four  pidnres.  Views  in  Venice,  Canatetto^  £160;"  and  it 
was  hdd  to  have  been  rightly  left  to  the  jury  to  say,  whe- 
ther the  defendant  had  ccmtracted  that  the  pictures  were 
tiaiee  of  the  artist  named,  or  whether  his  name  had  bees 
laKd  mcfdy  as  matter  of  description  or  intimation  of  opiih 
ii».  So  in  this  case,  it  was  for  the  jury  to  say  whether 
the  com  fact  was  for  a  particular  coal  called  steam-coal,  (x 
vhether  it  was  for  coal  fit  for  generating  steam  for  steam 


It,,  the  Court  has  power  to  amend.  Before  the 
3  &  4  WilL  4,  c  42,  amendments  by  reason  of  variance 
wei^  iGrequently  allowed  on  application  to  the  Court.  That 
was  done  in  the  case  of  Swalbw  v.  Beaumont  (b).  But  this 
amendment  may  be  made  under  the  statute.  The  phrue 
^*  not  material  to  the  merits  of  the  case,''  means  not  mate- 
rial to  the  substantial  controversy  between  the  parties. 
Everv  amendment  is,  in  one  sense,  material  to  the  merits 

m 

of  the  case,  or  it  would  be  useless  to  make  it.  [PoOoA, 
C.  B. — **  Not  material  to  the  merits  "  means  not  mateiiai 
to  the  real  question  at  issue  between  the  parties.]  The 
nieanii^  of  the  statute  is,  that  if  there  shall  be  a  variaoce 
between  the  setting  forth  on  the  record  .and  the  proof  of 

(a)  4  Ad.  &  £.  47a  {b)  2  B.  &  Aid.  795. 


Lswis. 
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any  contract,  an  amendment  may  be  made,  provided  the         1847. 
parties  have  notice  that  the  matter  to  be  decided  is  the       pacific 
same  matter  in  respect  of  which  the  amendment  is  to  be  Stbam  Navi- 

<*AT10N  Co. 

made.    Here  the  defcDdant  has  pleaded,  and  came  to  prove,  v. 

that  the  coal  was  fit  for  generating  steam  in  steam  vessels ; 
he  could  not  therefore  be  prejudiced  by  the  amendment. 
The  power  to  amend  should  be  co-extensive  with  the  right 
which  the  plaintiff*  formerly  possessed  of  inserting  several 
counts.  In  Smith  v.  Knawelden  (a),  Tirulaly  C.  J.,  says : 
**  The  object  of  the  legislature  in  passing  the  statute  being 
to  prevent  the  necessity  of  multiplying  counts,  it  would  be 
unjust  to  tie  a  plaintiff  down  to  the  restrictions  imposed  by 
the  new  rules  of  pleading,  if  he  were  not  at  the  trial  to 
have  the  full  benefit  of  the  power  of  amendment  intended 
to  be  conferred  by  this  section."  And  in  Sainsbury  v. 
Matthews  (^),  Parke,  B.,  says,  ^'  Unless  the  judges  are  very 
liberal  in  the  allowance  of  amendments,  the  rule  which 
binds  a  plaintiff  to  one  count  will  operate  very  harshly." 
There  are  numerous  instances  in  which  the  statement  of 
the  contract  has  been  amended  in  more  material  respects 
than  in  the  present  case :  Parry  v.  Fairhurst  (c),  Evans  v. 
Fryer  (rf),  Ward  v.  Pearson  (e).  Chapman  v.  Sutton  (f),  Dim- 
mock  V.  Sturla  {g\   Clarke  v.  MorreU{h)y  Jacob  v.  Kirk(i). 

Watsony  in  reply,  cited  Dams  v.  Preece  (A),  and  Brooks  v. 
Blanchard  (/). 

Pollock,  C.  B. — At  the  trial  of  this  cause,  it  was  ob- 
jected that  the  contract  was  not  proved,  and  I  directed  the 
jury  to  find  a  verdict  for  the  defendant  on  thie  first  issue. 

(a)  2  Man.  &  G.  664.  (g)  14  M.  &  W.  768. 

(6)  4  M.  &  W.  343.  (h)  1  Man.  &  G.  841. 

(c)  2  C,  M.,  &  R.  190.  (t)   2  Moo.  &  Rob.  221. 

\d)  10  Ad.  &  E.  609.  \k)  6  Q.  B.  440. 

(«)  6  M.  &  W.  16.  (0  1  C.  &  M.  779. 
(/)  3  Dowl.  &  L.  646. 
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1847.         Ad  application  was  made  to  amend  the  declaration,  whidi 

PAciric       ^  refused,  not  because  I  entertained  any  doubt  of  my  power 

STKAif  Nati-  to  amend  under  the  statute,  but  because  I  thought  that  the 

OATION  Co.  "■"1111 

V.  statement  of  the  contract,  even  when  amended,  could  not  be 

proved.  An  arrangement  was  then  made  that  the  matter 
should  come  before  the  Court  on  a  motion  for  a  new  trial,  and 
that  the  parties  should  be  in  the  same  position  as  if  the  amend- 
ment had  been  made  at  Nisi  Prius.  There  was,  no  doubt,  i 
contract  for  the  sale  of  coal  represented  to  be  ^  steam-ooal," 
either  as  being  a  particular  description  of  coal  so  called,  or 
as  being  coal  fit  for  generating  steam  for  steam  vessels.  Sad 
a  contract  would  be  satisfied  by  the  delivery  of  that  kind 
of  coal  called  ^^steam-coal,"  or  by  the  delivery  of  coal  fit  tot 
generating  steam  in  steam  vessels.  The  real  question  then  is, 
what  is  the  meaning  of  the  torm  '^  steam-coal  ?  "  That  is  a 
question  for  the  jury,  and  not  for  us,  to  decide.  I  agree  that 
we  ought  to  be  most  liberal  in  making  amendments.  Hie 
power  to  ameud  was  ^ven  contemporaneously  with  the  re- 
striction imposed  upon  a  plaintiff*  or  defendant  of  inserting 
several  counts  or  pleas,  and  I  think  that  great  injustioe 
would  be  done,  unless  the  Courts,  in  their  administration  of 
the  law,  should  make  the  remedy  co-extensive  with  the 
mischief  intended  to  be  prevented.  It  is  wrong  to  sui^)O0e 
that  this  amendment  would  substitute  one  contract  for 
another.  There  is,  in  truth,  only  a  mistake  about  the  same 
contract.  Suppose  there  had  been  two  counts  in  the  dedt- 
ration,  the  one  framed  on  the  invoice,  and  the  other  on  tiie 
express  warranty  contained  in  the  advertisement,  an  impli- 
cation would  most  probably  have  been  made  to  strike  out 
one  of  the  counts,  on  the  ground  that  there  were  not  in 
fact  two  contracts,  but  one  only.  There  is  but  one  con- 
tract, whether  it  is  to  be  proved  by  the  advertisement,  orbj 
the  invoice,  or  by  both.  This,  then,  is  a  case  in  which  a 
plaintifi*  proceeding  on  a  contract  has  failed  by  reason  of  a 
variance  in  his  statement  of  it,  and  I  think  that  we  are  at 
liberty  to  direct  an  amendment.     It  must  be,  however,  on 
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payment  of  costs,  with  liberty  for  the  defendant  to  plead 

Stsam  Navi- 
gation Co. 

Parke,  B. — I  am  of  the  same  opinion.  Early  in  the  ^  v. 
discussion  I  thought  that  the  amendment  might  be  made, 
if  not  under  the  statute,  yet  by  virtue  of  the  general  juris- 
diction which  the  Courts  exercise  in  many  cases  after  trial 
and  before  final  judgment.  The  doubt  which  I  at  one  time 
entertained  was,  whether  this  case  was  within  the  statute ; 
but  that  doubt  is  entirely  removed.  It  is  clear  there  is 
only  one  contract.  If  there  had  been  two  contracts,  the 
declaration  should  have  contained  two  counts ;  and  upon  an 
application  to  a  judge  to  strike  out  one  of  them,  the  plain- 
tiff must  have  shewn  that  he  bon&  fide  intended  to  pro- 
ceed on  both.  Mr.  Watson  suggests  that  there  are  two 
contracts,  the  one  on  the  advertisement,  or  a  laudatory  con- 
tract, the  other  on  the  invoice.  Upon  looking  at  what 
passed  at  the  trial,  there  is  no  pretence  for  saying  that  the 
plaintifis  were  proceeding  on  two  different  contracts,  but 
only  on  the  contract  contained  in  the  invoice.  They  have 
incorporated  in  their  declaration  some  of  the  qualities  men- 
tioned in  the  advertisement,  but  it  turns  out  that  the  ad- 
vertisement is  not  parcel  of  the  contract.  Those  particulars 
therefore  may  be  struck  out,  and  the  proper  contract  alone 
stand.  I  agree  that  the  amendment  is  in  a  particular  not 
material  to  the  merits  of  the  case.  By  the  term  ^'  merits 
of  the  case,"  I  understand  the  substantial  merits  of  the 
case.  Here  the  plaintiffs  allege  that  there  has  been  a  con- 
traety  by  which  the  defendant  sold  to  them  a  certain  quan- 
tity of  coals,  subject  to  the  terms  and  conditions  that  the 
oool  was  fit  and  proper  to  be  used  in  steam  vessels,  and 
they  assign  as  a  breach  that  the  coal  was  not  fit  and  proper 
for  the  use  of  steam  vessels.  Then  the  substantial  merits 
of  the  case  are,  whether  the  coal  was  fit  and  proper  to  be 
used  in  steam  vessels ;  the  other  qualities  described  in  the 
advertisement  are  immaterial.     The  defendant  might  have 

VOL.  XVI.  Q  Q  Q  M.  W. 
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1847.  been  prejadioed  by  the  amendment,  if  he  oould  not  hiT^ 
"  "  "  paid  money  into  court ;  so  that,  if  the  judge  had  decided 
9raAM  Nati-  that  the  amendment  should  be  made  instanter,  and  the  de- 
fendant had  said  that  he  was  prejudiced  on  that  gioand, 
the  judge  would  have  poetpcHied  the  triaL  However,  m 
consequence  of  the  reBervati<m  of  the  pcunt  for  the  opnkm 
of  the  Court,  we  are  in  a  situation  to  do  strict  justice,  pro- 
vided we  are  satisfied  that  the  amendment  does  not  aflEect 
the  substantial  merits  of  the  case.  The  next  question  is, 
whether  there  was  any  evidence  to  shew  that  there  was  in 
fact  a  variance,  or  whether  there  was  no  contract  of  the 
kind  stated  in  the  dedaration;  for  if  it  should  turn  col 
that  there  was  no  contract  for  the  sale  of  coal  whidi  would 
answer  the  purposes  of  steam  navigation,  but  only  of  a 
particular  article  called  **  steam  coal,''  the  plaintiff  could 
not  succeed  in  this  action.  According  to  the  case  of 
Chanter  v.  Hopkins,  that  question  depends  upon  the  teros 
of  the  order;  and  I  think  that  there  is  some  evidence  to 
shew  that  there  may  be  a  variance  in  the  description,  and 
not  a  total  absence  of  contract  We  ought  not,  therefore^ 
to  conclude  the  plaintiff  from  submitting  the  case  to  a 
jury. 

RoLFE,  B. — I  do  not  altogether  concur  with  the  rest  of 
the  Court,  but  I  quite  agree  with  the  last  observation  of 
my  Brother  Parke,  If  it  turns  out  that  the  contract,  as 
alleged,  is  not  proved,  and  the  plaintiff  shews  that  there  is 
in  fact  such  a  contract,  though  improperiy  stated,  I  tbink 
that  we  are  at  liberty  to  amend.  But  I  own  I  have  great 
difficulty  in  saying  that  the  present  objection  is  one  for 
amendment.  By  the  statute,  the  power  of  amendment  is 
given  in  cases  where  there  is  a  variance  between  the  proof 
and  recital  of  (amongst  other  things)  a  contract  in  any  par- 
ticular ^^not  material  to  the  merits  of  the  case."  Hiat 
cannot  mean  strictly  '^not  material  to  the  merits;"  for,  in 
such  case,  it  would  be  useless  to  amend     Some  constmo- 
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tion  must  be  put  upon  those  words,  and,  in  my  opinion,         1847. 

they  mean  not  material  to  the  real  merits  of  the  case.    The       Pacific 

statute  goes  on  to  say,  ^*  and  by  which  the  opposite  party   Stbam  Na.vi- 

cannot  have  been  prejudiced."     I  do  not  understand  how  v. 

any  case  can  come  within  that  provision,  when,  ex  con* 

cessis,  the  party  must  have  been  prejudiced  in  his  defence, 

since,  in  consequence  of  the  amendment,  he  must  make  a 

new  defence  ab  initio.     It  seems  to  me  that  the  statute 

does  not  apply  to  such  a  case.     I  have  stated  the  doubt 

which  is  raised  in  my  mind,  but  as  my  learned  brothers  are 

of  a  different  opinion,  the  rule  will  be  absolute  for  a  new 

triaL 

Platt,  B. — The  question  is,  whether  the  plaintiff  can 
amend  his  declaration  ;  and  that  depends  upon  whether  the 
amendment  is  material  to  the  substantial  merits  of  the  case, 
and  is  one  by  which  the  defendant  could  not  be  prejudiced 
in  his  defence.  It  seems  to  me  that  the  amendment  was 
not  material  to  the  substantial  merits  of  the  case,  but  only 
material  to  the  form  in  which  those  merits  should  be  brought 
before  the  jury.  I  do  not  agree  with  my  Brother  Rolfs  in 
thinking  that  the  defendant  was  in  any  degree  prejudiced 
by  the  amendment.  If  he  had  been,  he  might,  under  the 
latter  part  of  the  section,  have  applied  to  the  judge  to  post- 
pone the  triaL  That  being  so,  there  were  in  this  case  two 
questions  to  be  tried ;  first,  whether  the  contract  as  alleged 
was  entered  into ;  and  secondly,  whether  it  was  broken.  If 
in  &ct  the  defendant  made  such  a  contract,  and  if  upon  the 
amendment  the  plaintiff  would  be  entitled  to  recover,  it 
seems  to  me,  that,  since  the  plaintiffs  are  restricted  to  one 
count,  they  ought,  in  common  justice,  to  be  enabled  to  put 
the  real  contract  on  the  record. 

Bulc  absolute. 


Q  Q  Q  2 
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April  15.  Hill  v.  William  Frederick  Brown. 

The  trial  of  a  JLiUSH  had  obtained  a  rule,  calling  on  Mary  Brown  to 

assises  was  shew  cauBC  whj  the  plaintiff's  costs  of  the  daj  should  not 

wJer^^*^^  be  taxed,  pursuant  to  an  order  of  Nisi  Prius.     It  appeared 

prias,onpaj.  ffQ^  |;jjg  aflSdavits,  that  the  action  was  in  tort;  and  on 

ment  by  uie 

defendant  of  the  9th  of  July,  1846,  an  order  of  Nisi  Prius  was  made  at 
day,  <*  to  be  the  Hertfordshire  assizes  to  postpone  the  trial,  on  payment 
Pendant  ^^  by  the  defendant  of  the  costs  of  the  day  **to  be  taxed.** 
before  «iy  ver-  The  defendant  died  on  the  14th  of  that  month,  learini? 

diet  in  the  .         .  .  »  — o 

cause,  and  be-  Mary  Brown  his  wife  and  executrix.  On  the  5Ui  of 
of  nisi  prius  November,  the  order  of  Nisi  Prius  was  made  a  rule  of 
was  made  a        court   The  Master  declined  to  tax  the  costs;  and  a  judge's 

rule  of  court.  ^  '  j   -o 

The  suit  haviog  summons.  Calling  on  Mrs.  Brown  to  shew  cause  why  the 
2,  c.  s'  s.  I),  '  taxation  should  not  take  place,  had  been  dismissed  at 
^5f^^;    chambers  with  ooBte. 

caUing  on  the 
defendant's  ex- 
ecutrix to  shew       Petersdarff  fihewed  cause  for  Mrs.  Brown. — This  rule  is 

^sts  ^ould  *  intitled  "  John  Hill  r.  William  Frederick  Brown."  Now, 
?be  remiwi^^or  ^  Brown  died  before  any  verdict  had  been  ^ven,  no  such 
recovering  the    suit  now  exists.    How  Can  Mrs.  Brown,  who  is  not  a  party 

costs  under  1  &  , 

2  Vict.  c.  110,  to  the  suit  (a),  be  called  on  to  pay  costs  of  the  day  on  ao- 
clear  M  Maiwf  <^unt  of  her  testator,  the  defendant,  not  having  proceeded 
an  executrix.      ^  trial  ?     If  a  party  to  a  cause  dies  before  the  commissioa 

day  of  the  assizes  at  which  it  is  to  be  tried,  the  suit  does 
not  abate  (b) ;  but  if,  afler  that  day  and  before  verdict,  he 
dies,  which  is  this  case,  the  suit  abates  by  the  express  pro- 
vision of  17  Car.  2,  c.  8,  s.  1.  Though  the  order  of  Nki 
Prius  to  pay  costs  of  the  day  could  have  been  enforced  bj 
attachment  agfunst  the  defendant  had  he  survived,  it  is  bj 


(a)  Hayward  v.  Oiffard^  4  M.  [b)  Jaecbs  v.  Minieoniy  3  Bos. 

&  W.  194;  Evans  v.  Reesy  2  Q.      &  P.  149. 
B.dd4. 
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no  means  clear  that  he  could  have  been  sued  upon  it,  as  on         1847. 
an  agreement  to  pay  them  (a). 

Lushy  in  support  of  the  rule. — The  plaintiff  seeks  taxa- 
tion of  the  costs,  as  a  preliminary  essential  to  his  enforcing 
the  order  of  Nisi  Prius,  by  which  the  deceased  defendant 
agreed  to  pay  them.  [Parkey  B. — No  such  taxation  could 
take  place,  unless  Mrs.  Brown  had  been  a  party  to  the 
order  of  Nisi  Prius.]  The  abatement  of  the  suit  by  the 
defendant's  death  did  not  cancel  or  affect  the  order  made  in 
his  lifetime.  The  plaintiff  seeks  to  tax  the  costs,  in  order 
that  he  may  then  consider  his  remedy  by  action  or  scire 
ftcias,  or  under  1  &  2  Vict.  c.  110,  s.  18,  by  which  he  has 
a  remedy  for  these  costs  as  a  judgment  creditor,  in  respect 
of  the  rule  of  court.  The  taxation  merely  ascertains  the 
amount  of  costs  payable;  but  the  plaintiff's  right  to  them 
dates  from  the  time  of  making  the  order  of  Nisi  Prius, 
which  was  in  the  defendant's  lifetime,  viz.  before  the  suit 
had  abated. 

Pollock,  C.  B. — The  plaintiff  relies  on  the  order  of 
Nisi  Prius,  for  payment  of  costs  "to  be  taxed."  That 
order,  however,  was  never  an  order  of  this  Court  in  the 
defendant's  lifetime.  Unless  the  pldntiff  could  shew  what 
course  should  be  taken  to  recover  the  costs  taxed,  so  as  to 
shew  us  clearly  the  result  of  making  this  rule  absolute,  it 
ought  to  be  discharged. 

Pabke,  B. — The  order  of  Nisi  Prius  was  not  made  a  rule 
of  this  Court  till  after  the  action  had  abated  by  the  defend- 
ant's death.  The  remedy  by  attachment  was  taken  away 
by  that  event.  Though  there  may  be  a  remedy  against 
the  defendant's  personal  representative,  we  ought  not  to 
order  taxation  of  costs,  unless  we  could  see  clearly  that  the 

(o)  See  King  v.  ClifUmy  6  T.  R.  267,  cited  by  Mmde,  B.,  6  M.  & 
W.  167. 
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plaintiff  would  have  a  remedy  for  reoovering  th^n  under 
1  &  2  Vict.  c.  110,  8.  18,  or  otherwise. 

BoLFE,  B. — It  may  be  that  the  order  of  Nisi  Priiu, 
which  has  been  made  a  rule  of  this  Court  after  the  party's 
death,  may  constitute  a  judgment ;  but  no  case  shews  that 
the  order  of  Nisi  Prius  amounted  to  an  implied  under- 
taking by  the  defendant  to  pay  the  costs  (a). 

Platt,  B. — The  order  of  Nisi  Prius  could  not  be  en- 
forced under  the  statute  till  made  a  rule  of  this  Court 
That  was  after  the  suit  had  abated. 

Bule  discharged  with  costs. 

(a)  See  Pughy.  Kerr,  6  M.  &  W.  164:  6  M.  &  W.  17;  1  B.  &  C. 
661 ;  2  N.  R.  473. 


April  16.  Meredith  r.  Holman  (a). 

Stat.  1  &  2  Debt  on  l  &  2  Will.  4,  c.  Ixxvi,  (local),  for  penalties. 
8. 54,  directs  '  — The  declaration  stated,  that,  after  the  passing  of  1  &  2 
^n^^f  T^"  WilL  4,  c.  Ixxvi.  (A),  and  within  three   calendar  months 

which  coals  are 

carried  in  sacks  for  delivery  to  purchasers  in  London,  &c.,  to  weigh,  if  required,  eadi  sack  "  with 
the  coals  therein,  and  afterwards  to  weigh  in  like  manner  each  sack  withoat  any  coals  therein :" 
— Heldf  that  to  weigh  each  sack  of  coals  in  one  scale  against  weights  in  the  other  scale  eqaslto 
the  proper  weight  of  a  sack  of  coals,  together  with  an  empty  sack,  is  not  a  legal  weighing  witliia 
the  act. 

The  same  act  (s.  47)  required  a  seller's  ticket  to  be  delivered  to  the  purchaser  of  coals,  im- 
posing a  penalty  of  not  exceeding  j£'20  on  neglect,  and  (s.  77)  enacted,  that  all  penalties  not 
exceeding  £2b  should  be  levied  and  recovered  before  any  justice  or  justices  of  the  peace.  Stat 
1  &  2  Vict.  c.  ci,  repealed  so  much  of  the  act  of  1  &  2  Will.  4  as  related  to  the  delivery  of  t 
seller's  ticket,  and  proceeded  by  a  new  enactment  (s.  3)  to  require  a  certain  form  of  a  seUer^i 
ticket  to  be  delivered,  under  a  penalty  not  exceeding  £20,  but  did  not  subjoin  any  provisioa  for 
recovering  the  penalty  by  any  individual  t—Held,  that  no  action  could  be  maintained  fortfaii 
penalty  by  the  buyer  of  Coals,  where  no  seller's  ticket  was  delivered. 

(a)  See   Collins  v.  HoptDOod,      s.  48,  all  coals  not  delivered  in 

15  M.  &  W.  459.  bulk  are  to  be  delivered  in  8acka» 

(a)  By  1  &  2  Will.  4,  c. Ixxvi,      each  containing  either  112 lbs.  or 
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before  the  commencement  of  the  suity  to  wit»  on  &C.5  the 
plaintiff  ordered  and  purchased  of  the  defendant,  and  the 
defendant  then  agreed  to  sell  to  the  plaintiff,  a  certain  quan- 
tity of  coals,  to  wit,  four  tons  of  coals ;  and  thereupon  after- 
wards,  and  within  three  calendar  months  next  before  the 
oommencement  of  this  suit,  the  defendant,  under  and  in 
pursuance  of  the  said  order  and  purchase  of  the  plaintiff, 
and  agreement  to  sell  of  the  defendant,  and  as  the  seller  of 
the  said  coals,  sent  to  the  plaintiff,  &om  a  certain  wharf  and 
place  within  the  distance  of  twenty-five  miles  from  the 
Greneral  Post-office  in  the  city  of  London,  divers,  to  wit, 
forty  sacks  of  coal  for  delivery  thereof  to  the  plaintiff  as 
the  purchaser  thereof,  with  a  paper  or  ticket  addressed  to 
the  plaintiff,  and  purporting  to  give  him  notice  that  he  was 


1847. 

MVKBDITR 
V. 
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224  lbs.  By  sect.  52,  the  car- 
man is  compelled  to  carry  a 
weighing-machine  in  the  cart 
&c  By  sect.  54,  ^^the  carman 
or  driver  of  any  cart,  waggon,  or 
other  carriage  in  which  coals 
shall  be  carried  in  sacks,  for  de- 
lirery  to  the  purchaser  or  pur- 
chasers thereof  from  any  ship, 
lighter,  barge,  or  other  craft,  or 
from  any  wharf,  warehouse,  or 
other  place  within  the  cities  of 
London  and  Westminster,  or 
within  the  distance  of  twenty- 
five  miles  from  the  Post-office 
aforesaid,  shall  and  he  is  hereby 
directed  to  weiffhy  if  he  shall  be 
required  so  to  do,  aiyr  one  or  more 
0/ the  saeii  contained  in  any  such, 
cart,  waggon,  or  other  carriage 
which  may  be  chosen  by  the 
purchaser  or  purchasers  of  the 
said  coals,  or  his,  her,  or  their 
servant  or  servants,  or  other  per- 
son or  persons  acting  on  the  be- 
half of  such  purchaser  or  pur- 


chasers, with  the  coals  therein, 
and  afterwards  to  weigh  in  like 
manner  such  sack  without  any 
coals  therein. 

By  sect.  47,  a  seller's  ticket 
was  required  to  be  sent  with 
certain  quantities  of  coals,  and 
to  be  delivered  to  the  pur- 
chaser &c.,  imposing  a  penalty 
upon  neglect  not  exceeding  £20. 
[But  see  new  provision,  infra.]] 
Sect.  77  enacts,  ^*  that  all  fines, 
penalties,  or  forfeitures  by  this 
act,  or  by  virtue  of  the  powers 
and  authorities  thereof,  imposed 
(the  manner  of  levying  and  re- 
covering whereof  is  not  hereby 
otherwise  directed),  not  exceed- 
ing £25,  shall  be  sued  for  within 
one  calendar  month  after  the 
offence  or  oflFences  committed; 
and  all  such  fines,  penalties,  &c., 
shall  be  levied  and  recovered  be- 
fore any  justice  or  justices  of  the 
peace"  &c. 
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to  receive  therewith  four  tons  of  coals  in  forty  sadcs,  con- 
Mbkbdith     ^^^  224lb8,  of  coal  in  each  sack,  and  signed  by  thedefend- 
^'  ant  as  seller  of  the  said  coals,  and  the  said  coals  were  then 

caused  to  be  carried  by  the  defendant,  as  the  seller  thereof^ 
from  the  said  wharf  or  place,  in  the  said  sacks,  in  a  certain 
waggon,  with  a  certain  weighing-machine,  as  required  by  the 
statute  in  such  case  made,  under  the  care,  goyemment,  and 
direction  of  a  certain  carman,  named  &c«,  to  the  plaintiff  as 
the  purchaser  thereof,  and  the  same  were  then  so  sent  and 
caused  to  be  carried  as  aforesaid,  as  and  for  the  said  four 
tons  of  coal  so  ordered  and  purchased  by  the  plaintiff  of  the 
defendant,  and  agreed  to  be  sold  by  the  defendant  to  the  plain- 
tiff, and  each  of  the  said  forty  sacks  were  so  sent  and  caused 
to  be  carried  as  and  for  a  sack  containing  224  lbs.  of  coal; 
and  thereupon  then,  and  within  three  calendar  months  next 
before  the  commencement  of  this  suit,  the  plaintiff,  so  beii^ 
and  as  such  purchaser,  required  the  said  carman  to  weigh 
one  of  the  said  sacks  contidned  in  the  said  waggon  ynth  the 
coals  therein,  which  the  said  carman  then  did,  and  the  plain- 
tiff then  found  the  coals  therein  to  be  deficient  in  weight,  to 
wit,  of  less  weight  than  224  lbs. ;  and  the  plaintiff  then  sig- 
nified to  the  said  carman  his  desire  to  have  all  the  coals  in 
the  said  waggon  weighed  in  the  presence  of  a  constable, 
police-officer,  or  other  indifferent  and  credible  person;  and 
the  plaintiff  then  procured  the  attendance  of  an  indifferent 
and  credible  person,  that  is  to  say,  B.  B.,  to  be  present  at 
the  weighing  of  the  said  coals ;  and  the  said  R.  B.,  so  being 
and  as  such  indifferent  and  credible  person,  was  present  at  the 
weighing  of  the  said  coals ;  and  divers,  to  wit,  thirty-tiro 
of  the  said  sacks,  both  with  and  without  the  coals  therein, 
were  then  weighed  by  the  said  carman  with  the  said 
machine  in  the  presence  of  the  plaintiff^  so  being  and  as  the 
purchaser  of  the  said  coals,  and  of  the  said  R.  B.,  so  being 
and  as  such  indifferent  and  credible  person ;  and  upon  the 
said  weighing,  divers,  to  wit,  thirty-two  of  the  said  sacks, 
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did  not  contain  224  lbs.  net  of  coal  each,  but  on  the 
contrary  thereof,  each  of  the  said  thirty-two  sacks  con- 
tained less  than  224  lbs.  net  of  coals,  to  wit,  &c.,  and  no 
more. 

Second  count. — And  whereas  also,  afler  sixty  days  after 
the  passing  of  the  1  &  2  Vict,  c  ci.  (a),  and  within  three 
calendar  months  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  plaintiff  bought  of  the  defendant,  and  the 
defendant  then  sold  to  the  plaintiff,  a  large  quantity  of 
coals,  exceeding  560  lbs.,  to  wit,  four  tons ;  and  whereas  the 
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(o)  Stat.  1  &  2  Wai.  4,  c.  Ixxvi, 
is  oontinned  by  1  &  2  Vict.  c.  ci, 
except  80  for  as  it  is  altered  by 
that  act. 

Sect.  2  of  1  &  2  Vict,  repeals 
ao  mucli  of  I  81  2  Will.  4  as  re- 
lates to  the  sending  and  delivery 
of  the  seller's  ticket;  and  by 
sect.  3  enacts,  that,  with  any 
quantity  of  coab  exceeding 
660  lbs.,  delivered  from  and  after 
sixty  days  after  the  passing  of 
this  act,  by  any  cart,  waggon,  or 
other  carriage,  within  the  cities 
of  London  and  Westminster,  or 
within  the  distance  of  twenty- 
five  miles  from  the  Post-office 
aforesaid,  the  seller  or  sellers 
thereof  shall  deliver,  or  cause  to 
be  delivered  to  the  purchaser  or 
purchasers  thereof,  or  to  his  or 
their  agent  or  agents,  or  servant 
or  servants,  immediately  on  the 
arrival  of  the  cart,  waggon,  or 
other  carriage  in  which  such 
coals  shall  be  sent,  and  before 
any  such  coals  shall  be  unloaded, 
a  paper  or  ticket,  according  to 
the  form  in  Schedule  A,  to  this 
act  annexed,  and,  in  case  any 
such  seller  or  sellers  do  not  de- 


liver, or  cause  to  be  delivered, 
such  paper  or  ticket  as  aforesaid 
to  the  purchaser  or  purchasers  ot 
such  coals,  or  to  his,  her,  or  their 
agent  or  agents,  servant  or  ser- 
vants, before  any  part  of  such 
coals  is  unloaded,  every  such 
seller  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  ex- 
ceeding £20,  and,  in  case  the 
carman,  driver  of,  or  other  person 
attending  any  such  cart,  waggon, 
or  other  carriage  laden  with  any 
such  coals,  to  whom  any  such 
paper  or  ticket  shall  have  been 
given  by,  or  by  the  orders  of,  the 
seller,  in  order  to  be  delivered  to 
the  purchaser,  shall  (having  so 
first  received  the  same  from  the 
seller,  or  any  person  by  direction 
of  the  seller)  refuse  or  neglect  to 
deliver  such  paper  or  ticket  to 
the  purchaser  or  purchasers  of 
such  coals,  or  to  his,  her,  or  their 
agent  or  agents,  or  servant  or 
servants,  before  any  part  of  such 
coals  shall  be  unloaded,  such  car- 
man, driver,  or  other  person  so 
offending,  shall  for  every  such 
ofience  forfeit  and  pay  any  sum 
not  exceeding  £20. 
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1847.        defendant  afterwards,  and  after  the  said  sixty  days,  and 
Mbrbdith     ^^^  ^^  ^^  three  calendar  months,  to  wit,  on  &c,  m 
V.  such  seller,  delivered  to  the  plaintiff,  so  being  and  as  the 

purchaser  thereof,  the  last-mentioned  quantity  of  coals  so 
exceeding  560  lbs.  of  coal  by  a  certain  waggon,  at  a  certain 
place  within  the  distance  of  twenty-five  miles  from  the 
Grenend  Post-office,  in  the  city  of  London,  and  then  and 
there  unloaded  the  last-mentioned  coals  for  the  plaintiff 
into  and  at  the  messuage  and  cellar  of  the  plaintiff;  hot 
the  defendant,  so  being  and  as  such  sdler,  did  not  im- 
mediately on  the  arrival  of  the  said  cart  in  which  the  last- 
mentioned  coals  were  80  sent  as  last  aforesaid,  and  before 
any  of  such  coals  were  unloaded,  or  at  any  time  bef<»e  or 
since,  deliver  or  cause  to  be  delivered  to  the  plaintiff,  so 
being  the  purchaser  thereof,  or  to  his  agent  or  agents,  ser- 
vant or  servants,  a  paper  or  ticket,  according  to  the  form  in 
schedule  A.  to  the  last-mentioned  act  of  Paiiiament  an- 
nexed, but  wholly  n^lected  and  reftised  so  to  do,  whereby 
the  defendant  forfeited  for  his  last-mentioned  offence  a  sum 
not  exceeding  £25,  to  wit»  £20,  and  thereby  &c. 

Plea,  not  guilty  (by  statute). 

At  the  trial  before  IVatty  B.,  at  the  sittings  for  Middle- 
sex in  last  Michaelmas  Term,  it  was  proved  that  the  coak 
had  been  weighed  by  putting  each  sack,  with  the  coals  in 
it,  into  one  scale  of  the  weighing-machine,  and  two  weights, 
weighing  56  lbs.  each,  and  an  empty  sack,  in  the  other 
scale.  The  jury  found,  on  the  first  count,  that  thirty-two 
sacks  were  deficient  in  weight;  and  in  answer  to  the 
learned  Baron's  question,  fixed  the  aggregate  of  the  penal- 
ties at  12.  12#.  On  the  second  count,  they  found  a  verdict 
for  the  plaintiff,  and  fixed  the  penalty  at  £10.  The  learned 
Baron  gave  leave  to  the  plaintiff  to  move  to  increase  the 
damages,  and  to  the  defendant  to  move  to  enter  a  verdict 
for  himself  on  the  first  count,  on  the  ground  of  the  penal- 
ties having  been  assessed  at  a  sum  less  than   £25,  and 
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of  the  weighing  the  coal  haying  been   contrary  to  the         1847. 
A  rule  was  obtained  in  Michaelmas  Term  by  Montagu      _    ^' 

,  ,  HOLMAN. 

Chambers^  calling  on  the  plaintiff  to  shew  cause  why  the  ver- 
dict for  the  plaintiff  on  the  first  count  should  not  be  set  aside^ 
and  a  verdict  entered  thereon  for  the  defendant^  and  why 
the  judgment  for  the  plaintiff  on  the  second  count  should 
not  be  arrested ;  and  Martin,  on  the  part  of  the  plaintiff, 
obtained  a  cross  rule  to  increase  the  damages. 

Martin  and  Graj/  now  shewed  cause  against  the  defend- 
ant's rule. — They  admitted  that,  as  the  mode  of  weighing 
adopted  was  not  that  required  by  the  act  of  1  &  2  Will.  4, 
the  defendant  was  entitled  to  a  verdict  on  the  first  count. 
But  as  to  the  second  count,  founded  on  1  &  2  Vict,  c  ci, 
8.  3,  they  said  that,  as  that  act  gave  no  jurisdiction  to 
justices,  or  limited  the  right  to  bring  actions,  as  the  act  of 
William  had  done,  the  plaintiff  was  entitled  to  recover  on 
that  count. 

M,  Chambers,  contrd^ — The  second  count  avers,  that,  by 
force  of  the  statute  in  such  case  made,  the  defendant  for- 
feited for  his  last-mentioned  offence  a  siun  not  exceeding 
£20.  Then,  if  the  first  statute  is  incorporated  in  the  later 
act,  the  penalty  should  have  been  proceeded  for  before  a 
justice,  under  sect.  77  of  the  statute  of  Will.  4.  If,  on  the 
other  hand,  it  is  not  so  incorporated,  nothing  In  the  later 
act  authorises  the  suing  for  a  penalty  by  action. 

Parke,  B. — The  second  count  cannot  be  supported ;  for 
the  act  of  Victoria  repeals  part  only  of  the  act  of  1  &  2 
Will.  4,  and  enacts  a  new  provision  respecting  the  seller's 
ticket,  affixing  a  penalty  for  its  infringement,  without 
specifying  who  is  to  sue  for  that  penalty.     Then,  if  no 
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power  to  sue  for  it  is  given  to  any  indiTidoal,  the  Crown 
only  can  proceed  (aiy 

Pke  Curiam.— {iWfodk,  C.  R,  Parke,  R,  Rolfe,  B.,  and 
Pfatf,R) 

The  defendant's  rule  made  abeolnte. 
The  pliuntiff's  rule  discharged. 


(a)  YU.  in  a  court  of  reTenae, 
as  for  a  debt  to  the  Crown;  see 
Rex  T.  MaUand^  Stnu  82a 
Qncre,  whether  the  acts  of  WilL 
4  and  Ylct.  are  so  ineorporated. 


that  the  new  penalty  profided  hy 
the  latter  act  can  be  reooTeied  be- 
fore jnstioes  under  sect.  77  of  the 
former. 


ApHi^e. 


AhoUerof 


puiy,  executed 
the  iabeciibcn' 
agreenent  an- 


The  Midland  Great  Western.  Railway  Company  (Ire- 
land) V.  GrORDON. 

JLIEBT. — The  action  was  brought  under  the  Companies 
fbrihaies  to  be  Clauses'  Consolidation  Act,  8  Vict  c  16,  for  calls  alleged  to 
f^tve  timtbj  ^  ^"^  ^™  ^^^  defendant,  as  a  shareholder  of  the  IMSdland 
a  oootcmplated   Qreat  Western  Railway  Company.   Pleas :  1.  nunquam  in- 

nOway  oooi« 

debitatus;  2.  that  the  defendant  was  not  nor  is  a  holder  of 
shares  in  &c.     The  cause  came  on  for  trial  before  Kolfe,  B., 
f^^'  "^  in  *^  ^^^  ^*  Assizes  at  Liverpool,  and  the  following  facts  were 
the  market.        proved  for  the  plaintiffs: — In  1844  a  prospectus  issued  for 

AnactofPar-     '^        .  '^  . 

liament  was  forming  a  company  to  construct  a  railway  from  Dublin  to 
^^'^'  Mullingar,andthencetoAthlone.  On  the  2  Ist  October,  1844, 
mtking  the  ^^  defendant  signed  the  subscribers'  agreement,  which  was 
name  was  regis-  by  deed  under  seal,  ailing  that  the  company's  capital  was  to 

teredasathare- 
bolder  b  j  the 

company  without  his  sanction: — Held,  that,  till  the  name  of  the  vendee  of  the  shares  was  regii- 
teredas  the  holder  of  them,  the  original  holder  was  liable  for  calls  made  on  them  after  their  ik. 
The  subscribers'  agreement  was  for  forming  a  company  to  make  a  railway  **  from  D.  to  M.. 
and  thence  to  A.,''  and  aathorised  the  directors  to  do  all  the  transactions  necessary  for  forming 
'*  a  railway  from  D.  to  M.  and  A."  It  abo  bound  the  subscribers  to  submit  to  such  regoU- 
tions  as  might  be  imposed  by  the  legislature,  like  act  afterwards  obtained  empowered  the 
oompany  to  buy  and  work  a  canal  from  M.  to  A.,  and  to  make  a  railway  from  D.  to  M.  oolj, 
and  mcorporated  the  Companies'  Consolidation  A^  8  Vict.  c.  16 : — HeUl,  that  the  underttkiBf 
sanctioned  by  the  act  was  not  so  different  from  that  pointed  out  in  the  subacribers'  agreeoient 
as  to  sare  the  subscribers  from  being  bound  by  it. 
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be  £1,000,000,  and  to  consist  of  50,000  shares  of  £20  each.         1847. 
It  authorised  the  directors  to  apply  to  Parliament  for  an      ^^;^^ 
act,  and  to  do  all  that  was  necessary  for  forming  a  railway      ^^^^'^ 
from  Dublin  to  Mullingar,  and  thence  to  Athlone.     The    Railwat  Co. 
subscribers  also  stated  their  agreement  with  each  other  to  v. 

submit  to  all  such  regulations  as  might  be  imposed  by  the  Gordon. 
legislature.  Scrip  certificates  for  shares  were  then  issued  by 
the  company,  and  sold  in  the  share  market.  The  defendant 
held  ten  of  these  certificates,  and  on  the  28th  October,  1844, 
sold  them  bon&  fide  in  the  market  In  1845,  the  company 
sought  for  and  obtained  the  act  8  &  9  Vict.  c.  cxix;  by 
sect.  3  of  which  the  railway  was  to  extend  only  to  Mul- 
lingar. By  sect.  31  they  were  authorised  to  purchase  a 
certwi  canal,  called  the  Boyal  Canal,  for  connecting  the 
Liffey  and  Shannon  by  way  of  Athlone,  and  to  work  the 
same.  By  the  same  act,  the  Companies  Clauses'  Conso- 
lidation Act  (8  Vict  c.  16)  was  to  be  incorporated  with 
and  form  part  of  it ;  and  by  sect  8  of  the  special  act  it 
was  provided,  that  every  one  who  should  have  subscribed 
to  the  imdertaking,  or  should  be  otherwise  entitled  to  a 
share,  and  whose  name  should  be  entered  on  the  register, 
should  be  a  shareholder.  The  52nd  section  of  the  special 
act  empowered  the  company  to  make  calls  '^  upon  the  re- 
spective shareholders ;"  and  by  s.  59,  if  such  calls  were  not 
paid  they  might  sell  the  defaulters'  shares.  The  calls  for 
which  the  defendant  was  sued  were  made  after  the  date  at 
which  he  sold  his  scrip  certificates  for  shares.  The  de- 
fendants name  was  inserted  by  the  company  on  the  register 
of  shareholders  without  his  consent  or  communication  with 
him.  Upon  this  evidence  it  was  contended  for  the  de- 
fendant, that  he  was  not  liable  to  the  plaintiffs  for  caUs,  on 
two  grounds ;  first,  that  he  was  not  a  shareholder;  secondly, 
that  his  subscription  was  to  an  imdertaking  of  a  different 
kind  from  that  for  which  the  act  was  eventually  passed. 
Rotfe,  B.,  directed  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit 
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lg47.  Martin  now  moved  accoiding  to  die  leave  reserved— 

^T*^^      First,  this  defendant  exeooted  the  sabscribers'  agreement, 
Great        but  is  not  a  shareholder  within  sect.  52  of  the  special  act 
R4ILW4T  Co.  By  sect.  59  of  that  act,  the  remedy  for  default  to  pay  calls 
f,,  is  by  sale  of  the  shares.     Now,  by  sect.  22  of  the  Com- 

GoRDoir.  panics  Clauses'  Consolidation  Act,  8  Vict  c  16,  the 
company  was  empowered  to  make  calls  on  shardwUerSy 
who  are  to  pay  them  accordingly;  thus  making  a  distinc- 
tion from  the  preceding  section  21,  which  provided  tbat 
subscribers  must  pay  the  money  subscribed.  Therefore, 
after  sale  of  the  scrip  certificates  on  the  28th  October,  1844, 
the  defendanthad  ceased  to  be  a  ^^shareholder^'  liable  to  future 
calls.  That  liability,  under  the  acts,  then  shifted  to  the  vendee. 
If  he  does  not  pay,  the  company,  by  the  special  act,  may  sell 
the  shares.  Parliament  must  be  taken  to  have  known  that 
scrip  certificates  had  been  issued  for  the  purpose  of  trans- 
fer, and  had  been  transferred  accordingly  before  the  act 
passed.  In  The  London  Grand  Junction  Railway  Company 
V.  Freenuin{a)  that  principle  is  assumed  by  the  Court 
In  that  case,  nine  months  afiier  the  date  of  the  scrip  ce^ 
tificates  for  shares,  they  were  brought  in  to  the  ccHnpany's 
office  by  the  defendant,  indorsed  with  his  name  and  address^ 
and  there  exchanged  for  receipt&  These  scrip  certificates 
were  then  immediately  entered  on  the  roister,  the  entij 

describing  the  defendant  as  the  proprietor  of shares. 

A  sealed  ticket  was  made  out  according  to  the  entry.  The 
defendant  never  called  for  the  shares.  One  White  was  the 
original  proprietor  of  the  scrip ;  his  address  was  known  at 
the  company's  office ;  no  call  was  made  on  him,  and  no  act 
of  transfer  by  him  to  the  defendant  appeared.  The  Court, 
notwithstanding,  held  the  defendant  liable  to  pay  calls  in 
respect  of  the  shares,  he  being  the  existing  holder  of  the 
si>ri|\  according  to  the  roister,  and  as  such  entitled  to  the 
aliares.     [Parke,  B. — In  this  case  the  company  had  a  right 

(a)  2  M.  &  Cf r.  606;  2  Scott,  N.  R.  705,  S.  C.    See  1  Q.  B.  256, 271. 
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to  roister  the  original  subscriber.     All  that  the  purchaser         1847. ' 
took  by  the  sale  to  him  of  the  scrip  certificates  for  shares  was      midland 
an  equitable  right  to  have  his  name  entered  on  the  register      ^^"^^ 
as  a  shareholder.     If  he  so  roisters  his  name,  then  he  is    Railway  Co. 
the  shareholder,  and  the  liability  of  the  original  shareholder  v. 

ceases,  but  till  he  does  so  it  continues.  That  is  perfectly  Go»»ow« 
consistent  with  the  case  cited.  We  cannot  grant  a  rule  on 
this  point]  Next,  the  defendant  subscribed  to  an  under- 
taking entirely  different  from  that  for  which  the  act  on 
which  the  plaintiffs  rely  was  afterwards  obtained.  That 
undertaking  to  which  the  defendant  subscribed  was  for 
making  a  railway  fix>m  Dublin,  vi&  Mullingar,  a  petty  place, 
to  Athlone,  an  important  centre  of  traffic ;  so  that  a  scheme 
for  making  a  railway  to  stop  short  at  Mullingar  was  of  an 
entirely  different  nature.  Nor  did  he  contemplate  the  buy- 
ing or  working  a  canal  to  Athlone.  \Rolfey  B. — Suppose 
a  r^way  company  to  vary  its  intended  course,  by  going 
round  side  B.  of  a  field  instead  of  side  A.  of  it,  as  originally 
intended — can  that  entitle  a  subscriber  to  throw  up  his  con- 
tract ?]  So  slight  a  deviation  is  not  a  sufficient  test  by  which 
to  try  that  which  is  here  in  question.  Suppose  the  legislature, 
instead  of  limiting  the  railway  line  to  Mullingar,  had  ex- 
tended it  to  Belfast,  could  the  defendant  have  been  bound 
by  his  subscription  ?  [Pollock^  C.  B. — The  legislature  ac- 
cedes to  a  bond  fide  application  for  powers  to  carry  certain 
purposes  into  effect,  but  adds,  you  must  also  do  so  and  so ; 
is  not  that  part  of  the  terms  on  which  the  act  is  obtained 
from  them?  Can  it  be  said  that  the  undertaking  here 
authorised  by  them  is  entirely  different  from  that  to  effect 
which  the  defendant  had  before  subscribed  ?  Had  the  com- 
pany obtained  an  act  for  improvements  near  London,  or 
out  of  Ireland,  that  would  have  been  a  different  under- 
taking.] The  subscribers  could  not  interfere.  [Parke,  B. 
— They  might  have  been  heard  in  the  Parliamentary  com- 
mittee. Plaity  B. — Do  you  tell  us  who  are  the  subscribers 
to  the  undertaking  contemplated  by  the  act?]     There  are 
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1847.        no  such  subficriben;  for  sect  21  of  the  ComfMuiieB  CfauneB' 

Midland      CoMolidation  Act,  8  Vict.  c.  16,  whidi  makes  smbtarAen 

Great        to  the  undertaking  liable,  cannot  extend  to  make  them  re- 

Railway  Co.  sponsible  for  the  undertakii^  set  out  in  the  subscriben' 

V,  contract,  for  no  means  for  carrying  that  contract  out  are 

provided  by  the  act. 

Pollock,  C.  B. — The  question  here  is  one  of  identity; 
viz.,  whether  the  undertaking  subscribed  by  the  parties  wiio 
originally  contempkted  it  is  identical  with  that  afterwaids 
sanctioned  by  the  legislature.  As  the  original  undertaking 
can  in  this  case  be  easily  identified  with  that  afterwards 
embodied  in  the  act  of  Parliament,  we  need  not  go  so  far 
as  to  say  that  the  subscribers  would  be  bound  by  an  aj^ 
cation  to  Parliament  by  their  directors  for  any  other  under- 
taking. 

Parke,  B. — The  only  question  here  is,  whether  the  de- 
fendant subscribed  to  the  undertaking  sued  on.  Now  he 
clearly  is  sudi  subscriber.  That  is  all  on  which  we  need 
decide.  Besides,  under  the  general  discretion  to  apply  to 
Parliament,  given  by  the  subscribers  to  the  original  under- 
taking to  their  directors,  the  subscribers  must  take  what 
Parliament  will  give,  and  are  bound  by  it  accordingly  if  the 
act  pass.  Even  if,  on  application  of  the  directors.  Parlia- 
ment by  its  act  sanctions  another  undertaking,  I  should 
have  a  strong  opinion  that  the  original  subscribers  would 
be  bound  by  it.  Can  it  be  said  that  the  power  to  buy  the 
canal  may  not  be  valuable  for  the  purpose  of  bringing  traffic 
to  the  railway  ? 

RoLFE,  B. — The  railway  originally  intended  is  identified 
as  far  as  M ullingar.  Probably  there  was  no  capital  to  cany 
it  further. 

Platt,  B.,  concurred. 

Rule  refused. 


EASTER  TERM,    10  VICT.  809 

1847. 

Griffiths,  One  &c.,  v.  Hughes.  April  16. 

X  HE  plaintiff  was  an  attorney,  and  his  bill  had  been  de-  ^  judge's  or- 
der made  under 

liyered  to  the  defendant,  and  afterwards  taxed.     The  Mas-  6  &  7  Vict. 
tar's  allocatur  was  given  for  2SL  9$.  4d.     By  6  &  7  Vict.  ^r'tLitiinof 
c.  73,  s.  43,  it  is  enacted,  that,  upon  the  taxation  and  settle-  ^'****?*7'" 
ment  of  any  such  bill,  the  certificate  of  the  officer  bj  whom  judgment  to 
such  bill  shall  be  taxed  shall  (unless  set  aside  or  altered  by  for  the  amoimt 
order,  decree,  or  rule  of  court)  be  final  and  conclusive  as  MMter'sSo- 
to  the  amount  thereof,  and  payment  of  the  amount  certified  ^^^*  ^  ^^ 

,  tame  effect  as  a 

to  be  due  and  directed  to  be  paid  may  be  enforced  accord-  rule  of  court 
ing  to  the  course  of  the  court  in  which  such  reference  shall  ment  of  monej 
be  made ;  and  in  case  such  reference  shall  be  made  in  any  y^^^*^^^  f^Q 
court  of  common  law,  it  shall  be  lawful  for  such  court  or  ••  i^*  Accord- 
any  judge  thereof  to  order  judgment  to  be  entered  up  for  rach  an  order, 
such  amount,  with  costs,  unless  the  retainer  shall  be  dis-  b^^htfor the 
puted,  or  to  make  such  order  thereon  as  such  court  or  judge  f°">5"»*  o^the 

'^  ...  .  tBixed  costs,  the 

shall  deem  proper.  The  plaintiff  accordingly  obtidned  a  costs  of  the 
judge's  order,  authorising  him  to  sign  final  judgment  for  be  disallowed. 
the  amount  of  costs  thus  taxed.  He  then  issued  a  writ 
against  the  defendant  for  the  amount,  filed  a  declaration, 
and  entered  an  appearance  for  the  defendant,  before  enter- 
ing up  judgment  under  the  judge's  order.  The  Master  dis- 
allowed the  costs  of  the  writ,  declaration,  and  appearance. 

Atherton  moyed  for  a  reyiew  of  this  last  taxation. — The 
question  is,  whether,  imder  the  terms  of  the  aboye  enact- 
ment, an  attorney  who  has  obtwied  a  judge's  order  to  sign 
final  judgment  in  an  action  for  his  taxed  costs,  can  do  so 
without  founding  such  judgment  on  a  writ,  declaration,  and 
appearance,  as  preliminary  steps  necessary  to  that  proceed- 
ing.    The  practice  is  not  settled. 

Pollock,  C.  B. — The  words  of  the  act  shew  that  the 

yOL.  XVL  H  H  H  M.  W. 
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judge^s  order  is  to  operate  as  a  judgment ;  so  there  can  be 
no  role.     This  apparatus  was  unnecessary. 

Parke,  B. — Hie  judge's  order  is  to  have  the  effect  of 
putting  the  Master's  allocatur  on  the  footing  of  a  rule  of 
court  for  the  payment  of  money  under  1  &  2  Vict.  c.  110, 
s.  18.     Then  there  was  no  occasion  for  these  proceedings. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


Mmm  4.  Shaw  and  Others  v.  Rowley  and  Another. 

tibr  ASSU^IPSIT.     The  declaration  stated,  that,  after  the 

»K>J£^  a  pasdng  of  a  certain  act  of  Parliament,  for  making  a  nul- 

nOway  oon-  ^av  from  Oxford  to  Worcester  and  Wolverhampton,  the 

dtcbratloo  plaintiffi  agreed  to  sell  to  the  defendants,  and  the  defend- 

the  r»«s**H#w  ants  agreed  to  buy  of  the  plaintiffs,  100  shares  in  the  Ox- 

wmituTto^ul  ^^^»  Worcester,  and  Wolverhampton  Railway  Company, 

fer  the  shares,  at  £16  per  share,  and  that  the  plaintiffs  were  ready  and 

pUintifrs  were  willing  to  transfer  the  said  shares  to  the  defendants,  yet 

wSing  to  do  ^®  defendants  would  not  accept  the  said  shares  or  pay  for 

o^o£r  1845  ^®  same.     Pleas :   1.  non-assumpsit ;  2.  that  the  plaintiffi 

defendants  were  not  ready  or  willing  to  transfer  the  said  shares, 
phdntiib,  in  The  causc  was  tried  before  Wightman,  J.,  at  the  York- 

SL^^rt**'  shire  Summer  Assizes  m  1846,  when  the  foUowing  facts 

100  nilwmy  wcre'proved: — On  the  14th  October,  1845,  the  defendants 

shares,  to  be 
paid  for  on 

3 lit  October.  On  the  14th  of  October  a  call  had  been  made  on  the  shares.  Bj  the  cnstOD  of 
that  market  the  deed  of  transfer  was  to  be  prepared  by  the  t«ndor.  On  1st  November  pfaua- 
tiffs  applied  to  defendants  for  a  name  to  be  inserted  in  the  deed  as  buyer.  No  name  was 
funuslMid,  and  defendants  afterwards  refused  to  accept  the  shares  when  tendered  to  thea. 
Plaintiffs  had  not  paid  the  calls  on  the  shares.  By  8  Vict.  c.  16,  s.  16,  no  shareholder  can  truufer 
his  share  till  he  has  paid  all  calls  due  on  it : — HM^  thst  plaintiffs  were  entitled  to  recorer  the 
price  of  the  shares,  for  they  were  in  a  condition  to  make  a  transfer  of  them,  by  paying  the  calb 
on  or  before  31st  October,  had  the  defendants  furnished  them  with  a  name  of  the  tranfferree. 

Per  Parke,  B.,  a  circular  letter  sent  to  every  shareholder  in  a  railway  company,  inforiDiD; 
him  that  the  directors  had  resolved  on  making  a  caU,  oocstitutes  the  call. 
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ordered  a  Mr.  Dyson,  a  sharebroker  at  Leeds,  to  buy  for  1847* 
them  100  shares  in  the  Oxford,  Worcester,  and  Wolver^ 
hampton  Bailway  Company.  On  the  15th  the  shares  were 
bought  at  Manchester  by  a  broker  of  that  place,  from 
the  plaintiffs,  at  £16  each  (a),  to  be  paid  for  on  the  Slst, 
the  settling  day  for  railway  shares.  By  the  custom  of  the 
Manchester  share  market,  the  deed  of  transfer  of  the  shares, 
requisite  under  8  Vict.  c.  16,  s.  14,  was  to  be  prepared 
by  the  seller;  and  on  the  Isfc  November  the  Manchester 
broker  applied  by  letter  to  Dyson  for  the  name  of  the  buyer. 
Dyson  sent  the  letter  to  the  defendants,  who  on  the  7th 
November  refused  to  give  the  name  of  a  buyer,  or  take 
the  shares.  They  had  fallen  much  in  value  in  the  inter- 
vaL  On  the  15  th  November  a  formal  tender  of  the  shares 
was  made  to  the  defendants  on  the  plaintiffii'  behalf,  but 
the  defendants  refused  to  take  them.  The  defendants  rested 
their  objection  to  take  the  shares  on  the  following  grounds: — 
On  the  14th  October,  the  day  of  the  order  by  the  defend* 
ants  of  the  shares,  a  resolution  passed  at  a  board  of  di- 
rectors of  the  railway  company,  for  making  a  call  of  lOL 
a  share,  payable  on  or  before  the  10th  November,  and 
on  the  same  day  notice  of  it  was  given  by  letter  to  each 
shareholder,  but  the  plaintiffs  did  not  pay  the  calls  due 
on  the  shares  in  question.  The  Companies  Clauses  Con- 
solidation Act,  8  Vict.  c.  16,  enacts,  by  sect.  16,  that  no 
shareholder  shall  be  entitled  to  transfer  any  shares  afier 
any  call  shall  have  been  made  in  respect  thereof,  until  he 
shaU  have  paid  such  call,  nor  until  he  shall  have  paid  all 
calls  for  the  time  being  due  on  every  share  held  by  him. 
Upon  this  enactment,  it  was  contended  that  the  plaintiffs 

had  not  enabled  themselves  to  transfer  the  shares,  so  that 
• 

the  defendants  were  entitied  to  a  verdict  on  the  second 
issue.     Wightman^  J.,  acceded  to  this  view,  and  directed 

(a)  Consisting  of  2/.  lOf.  paid,  and  13/.  lOf.  premium. 

H  H  H  2 


81S  CASB8  IN  THB  EXCHSQUEB, 

the  jury  accordingly.  Verdict  for  the  defendants  on  tk 
second  issue,  and  for  the  plaindfib  on  the  first,  with  leave  t 
them  to  move  to  enter  a  verdict  for  750^  on  the  other  isscu 
In  Michaelmas  Term,  1846,  Martm  obtained  a  role  u 
cordingly,  on  the  ground  that  the  defendants,  as  vendee 
were  bound  to  have  paid  the  calL 

Knowlesy  Bcdnes^  and  Farrer  shewed  cause  in  the  presen 
Term  (April  29). — The  defendants  are  entitled  to  retam  th 
verdict ;  for  the  averment  that  the  plaintiflfB  were  ^^  ready  uu 
willing''  to  transfer  the  shares  is  not  satisfied,  unless  they,  (n 
the  31st  October,  were  ready  and  able  so  to  transfer  as  to  ves 
the  property  legally  in  the  vendees:  HibbkwkUe  v.  3PMc 
rme{a).  As  there  was  evidence  in  this  case  of  the  customc 
the  Manchester  share  market,  for  the  seller  to  prepare  thi 
conveyance  to  the  buyer,  Stephens  v.  De  Medina  (b)  does  no 
apply.  [Parke^  B. — No  doubt  readiness  to  convey  wool 
include  capacity  to  do  saj  So  that,  as  on  the  31st  Octolx 
the  plaintiffs  had  not  paid  the  call  made  on  the  15tli,  the 
were  not  in  a  position  to  transfer  the  shares  to  the  defenc 
ants  under  8  Vict.  c.  16,  s.  16.  It  will  be  contended  tk 
no  call  existed  on  the  31st  October,  the  day  when  tl 
shares  ought  to  have  been  transferred,  nor  was  in  fact  mad 
till  the  day  on  which  it  was  payable,  viz.  the  10th  Noven 
ber.  [^Parke,  B. — Can  the  call  be  taken  to  be  made  ti 
notice  of  it  is  given  to  the  shareholders  ?]  This  questioi 
at  what  point  of  time  the  call  may  be  said  to  be  made,  L  < 
completed,  is  not  decided,  though  it  arose  incidentally  i 
Sheffield  and  Matichester  Railway  Company  v.  Woodcock  {e 
and  The  Great  North  of  England  RaUway  Company  v.  Bk 
dulph  (dy  But  the  case  of  Aylesbury  Railway  Compamf  ^ 
Thompson  (e)  shews  that  the  persons  appearing  on  the  com 

(a)  6  M.  &  W.  200;  see  9  M.  {d)  7  M.  &  W.  242. 

&  W.  820.  {e)  lOUw  J.,N.S.,(i.B.,124 

{h)  4  Q.  B.  422.  2  RaUway  Cases,  688. 
(0  7  M.  &  W.  574. 
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pany's  books  to  be  proprietors  of  the  shares  at  the  time  the  1847* 
calls  were  resolved  od,  are  liable  to  pay  them  to  the  com- 
pany ;  nor  is  that  decision  overruled  in  Aylesbury  Railway 
Company  v.  Mount  {a).  [Parhe^  B. — The  buyers  would 
not  give  the  sellers  a  name  to  be  inserted  as  buyer  in  the 
necessary  deed  of  transfer.  Then  were  the  plaintiffs  bound 
to  tender  such  transfer  to  the  defendants  ?]  Had  the  de- 
fendants paid  the  caUs,  the  company  could  only  have  treated 
them  as  agents  for  the  plaintifis,  the  sellers.  The  resolu- 
tion of  the  directors,  on  the  14th  October,  to  make  the  call, 
18  the  call.  [Rolfey  B. — We  decided  the  other  way  in 
Newry  and  Inniskillen  Company  v.  Edmunds  and  Harris  (6).] 
At  aU  events,  the  call  was  in  this  case  completely  made 
when  the  notice  of  it  was  given  to  each  shareholder,  which 
was  done  on  the  same  day  on  which  the  resolution  passed. 

Martin  and  Ckasby,  contrsl. — This  question  has  never 
arisen  between  vendor  and  vendee  of  shares.  No  adver- 
tisement in  a  newspaper  that  a  call  had  been  made  would 
constitute  the  call,  or  be  more  than  notice  of  it.  However, 
it  may  in  this  case  be  conceded  that  a  call  had  been  resolved 
on  by  the  directors,  and  a  notice  of  that  resolution  had 
been  sent  roimd  to  each  individual  shareholder.  [Parke, 
B» — ^That  fact  made  up  the  call  in  this  case ;  so  it  was  made 
before  the  defendant  was  bound  to  fulfil  his  contract,  and 
before  the  settling  day  had  arrived.]  The  true  question 
remains,  viz.  whether  the  plaintiffs  had  omitted  anything 
which  by  this  contract  they  ought  to  perform.  Now  it  is 
submitted,  that  by  that  contract  the  defendants  were  bound 
to  pay  the  calls,  and  the  plaintiffs  were  ready  and  willing 
to  transfer  the  shares  as  soon  as  by  that  payment  they  were 
placed  in  a  condition  to  do  so.     The  plaintiffs  had  capacity 

(a)  4  M.  &  Gr.  651;  5  Scott,  finally  disposed  of  till  the  sittings 
127;  8  Scott,  (in  error),  586.  after  Hilar}- Term,  1848,  and  will 

(b)  Kxch.,  22  and  23  April,  be  reported  in  the  Exchequer 
1847.     These    cases    were   not  Reports,  vol.  1. 
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1847.  to  do  aU  which  by  biw  they  were  bound  to  do  towards  the 
tnmafer  of  the  shjuree :  Humble  v.  Langston{a).  The  vendnr 
cannot  bimeelf  tranafer,  he  can  only  execate  the  deed. 
{Parke,  B. — Noname  of  thepenon  to  whom  the  shares  were 
to  be  transferred  was  given  within  the  time  at  which  the 
phdntifis  were  bound  to  beready  totransfer,  viz.  by  the3l8t 
October.]  Firsts  the  deciaion  in  the^yfesftmy  Railway  Cam' 
jMiny  Y.  T^^omptoii  does  not  apply ;  for  in  that  case  tiiere  was 
an  express  enactment  that  the  vendor  was  to  remain  liable 
to  the  calls^  nor  had  any  memorial  been  registered  aocoid- 
ing  to  the  particular  act  Nezt^  8  Vict,  c*  16,  s.  16,  deaclj 
explains  the  case.  That  enactment  was  intended  merely 
for  the  benefit  of  the  company,  to  prevent  disputes  whether 
the  call  should  be  pud  by  the  vendor  or  vendee:  andsectioiifl 

14  and  15  shew  that  it  is  not  the  mere  execution  of  tiie 
deed  by  the  vendor  that  constitutes  the  transfer.  [Parhiy 
K — It  is  dear  that  the  deed  of  transfer  must  be  brought 
in  an  executed  state  to  the  secretary,  and  sect.  16  does  not 
say  that  no  such  entry  of  the  memorial,  as  in  sects.  14  and 

15  directed,  shall  be  made  in  the  register  of  transfers,  but 
that  no  8hareh(dder  shall  be  entitled  to  transfer  any  shue 
after  call  made  in  respect  thereof  till  he  has  paid  the  same. 
We  must  abide  by  the  grammatical  construction,  unless  it 
is  shewn  to  be  unreasonable.  The  question  is,  what  im- 
plied addition  do  the  plaintiffi  seek  to  make  to  this  contrM^? 
Their  argument  is,  that  no  more  is  required  by  the  act  than 
that  all  calls  should  be  paid  before  the  transfer  is  r^isteie^ 
and  all  the  party  transferring  has  to  do  is  to  tender  the  con- 
veyance as  soon  as  he  is  enabled  to  insert  the  person  to 
whom  the  transfer  is  to  be  made,  by  getting  his  name  from 
his  broker.  Piatt,  B. — The  plaintiffs  might  have  stipulated 
for  the  price  and  the  call  to  be  paid.]  The  defendants' 
contract  means,  that  they  will  pay  for  all  liabilities  accruing 
on  these  shares.     The  plaintiffs  say,  that  as  the  defendants 

(a)  7  M.  &  W.  617. 
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have  not  paid  the  identical  £5^  they  were  bound  to  pay  to  1847* 
the  company,  they  have  not  perfonned  the  contract.  The 
plaintiffs'  averment  of  readiness  to  transfer  means  that  they 
were  ready  to  do  their  duty  in  transferring  to  the  defend- 
ants. It  was  admitted  by  the  defendants  that  they  were 
to  pay  the  calls  first  or  last.  Then  were  they  to  come  from 
the  plaintiffs'  pocket  in  the  first  instance  ?  [^Pollock,  C.  B. 
— The  16  th  section  says,  that  no  shareholder  shall  transfer 
any  share  till  he  shall  haye  paid  all  calls ;  but  you  say  that 
by  this  contract  it  was  the  duty  of  the  defendants,  as 
vendees,  to  go  to  the  company,  pay  the  calls,  and  then  de- 
mand a  transfer  by  the  plaintiffs.  But  can  it  be  said  that 
the  vendee  is  bound  to  pay  the  calls,  so  as  to  make  a  title, 
without  acquiring  such  a  lien  on  the  shares  as  would  pre- 
vent the  vendor  from  selling  to  some  one  else,  and  leaving 
the  original  vendees  to  their  mere  right  of  action?]  Sooner 
or  later  the  vendee  is  to  pay  the  call ;  and  if,  as  is  argued 
for  the  plaintifib,  the  defendants  contracted  to  buy  the 
shares  at  a  certain  price,  together  with  all  further  liabilities, 
that  would  bind  them  to  pay  the  calls  at  the  office.  [Parhe^ 
B. — If  payment  of  the  call  is  a  condition  precedent  to  the 
transfer,  then  any  transfer  in  fact  without  it  would  have 
no  operation.  Who  is  to  advance  the  calls  in  the  first 
instance?  The  vendor  is  to  be  ready  with  the  deed  of 
transfer,  and  may  deliver  it  as  an  escrow.  The  question  . 
is,  whether  it  is  not  sufficient  for  the  vendor  to  be  ready  to 
convey  the  shares  as  soon  as  the  buyer  has  cleared  the  way 
for  him  to  do  so  by  paying  the  caUs.  The  plaintiffs  say 
that  the  transfer  of  a  share,  in  sect  16,  means  transfer  of 
the  actual  property.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock^  C.  B. — We  are  of  opinion  that  the  rule  should 
be  made  absolute  to  enter  the  verdict  for  the  plaintiffs.     It 
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1847.  appears  to  us  that  they  were  perfectly  ready  to  do  all  thst 
they  could  be  required  to  do,  or  could  do  at  the  time  thtt 
they  asked  for  the  name  of  the  purchaser,  viz.  on  the  Ist 
November,  1845.  They  were  then  as  ready  to  perform 
what  they  had  contracted  for  as  th^  could  be.  It  wis 
not  necessary  that  they  should  be  in  an  actual  situation  to 
perform  their  contract,  if  they  were  able  at  the  premier  time 
to  place  themselves  in  that  situation.  Take  a  fiuniliar  in- 
stance : — If  a  man,  having  goods  in  bond^  oontrscts  to  aell 
them,  it  is  very  dear  that,  if  they  are  to  be  delivered  in  thb 
country,  he  cannot  so  deliver  them  till  he  has  pnd  the 
duty ;  but  if  the  buyer  of  the  goods  refuses  to  perf<xm  the 
contract,  and  therefore  the  seller  never  pays  the  duty,  hot 
enters  the  goods  for .  exportation,  perhi^  on  account  of 
having  missed  that  (^portunity  of  sale,  it  could  not  be  and 
that  he  had  no  right  to  sue  the  vendee  tor  that  breadi  of 
contract,  merely  because  he  never  was  in  the  aeiual  con- 
dition to  deliver  the  goods,  for  he  had  it  always  in  his 
power  to  place  himself  in  that  conditicm  by  paying  die 
duty.  So  in  this  case,  the  plaintjfls  had  it  in  their  power 
at  any  time,  by  paying  the  call,  to  transfer  the  ahaiea 
They  asked  for  the  name  of  the  transferee  before  the  day 
fixed  for  payment  for  the  diares,  and  at  that  time  were  id 
a  condition,  by  paying  the  call,  to  make  an  actual  and 
binding  transfer.  It  ai^[>ears  to  us,  therefore,  that  the 
defendants  cannot  now  set  up  the  mere  impediment  that 
arises  out  of  the  non-payment  of  the  call,  for  it  is  agreed  (m 
all  hands  that  it  was  ultimately  to  bepaidby  thedefendaiitB. 
The  verdict  must  be  entered  for  the  plaintiflb. 

Rule  absolute. 
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Weeks  v.  Argent.  3%  6. 

Assumpsit  on  a  promissory  note,  by  the  first  indorsee  By  5  &  6  Vict. 

against  the  maker.-The  note  was  for  £120,  bearing  date  ^g,^L«i^;'' 

12th  February,  1845,  payable  to  Clark  or  order  at  12  months'  may  be  pleaded, 

,  ,  ,     ,  ,  and  that  act  and 

date,and  indorsed  by  him  to  the  plaintiff.  Plea,  non  assumpsit  the  special  mat- 

(by  statute).    This  plea  was  founded  on  the  stat.  5  &  6  Vict.  eviSnoe,  S  de- 

a  122,  s.  40,  which  enacts,  that  any  contract  or  security  made  ^^  **'  "*  ^' 

'J  J  tion  on  a  secu- 

or  given  by  any  bankrupt  or  other  person  unto  or  in  trust  nty  given  by  a 
for  any  creditor,  or  for  securing  the  payment  of  any  money  intent  to  per- 
due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration  S forbwop^"^ 
or  with  intent  to  persuade  such  creditor  to  forbear  opposing,  po»ng  or  Con- 
or to  consent  to  the  allowance  or  confirmation  of  such  cer-  allowance  of  hia 
tificate,  shall  be  void,  and  the  money  thereby  secured  or  Htid,  that  the 
agreed  to  be  paid  shall  not  be  recoverable,  and  the  party  ^^^^^^t 
sued  on  such  contract  or  security  may  plead  the  general  (by  statute), 

...  may  be  pleaded 

issue,  and  give  this  act  and  the  special  matter  in  evidence,  under  this 

The  cause  was  tried  before  Folhck,  C.  B.,  at  the  Middlesex  JS*!^tio1^  o^a 

sittings  after  last  Hilary  Term.  The  defendant.  Argent,  was  ^^^V^^i^?^  j 

shewn  to  have  become  bankrupt  in  November  1844.     On  ing  Reg.  Gen., 

that  occasion,  Clark,  a  creditor  of  his  on  a  bill,  consulted  Val-  pickings  in  ' 

lance,  his  attorney,  as  to  the  measures  advisable  for  obtaining  ^^"JJJ*^  ^^ 

payment     Vallance  advised  him  to  get  the  note  now  sued  "  d<"»e  "» p«r- 

,  snance  of  a 

on  from  the  defendant.   Accordingly,  afterwards,  the  defend-  bargain  between 

ant,  in  the  presence  of  his  own  attorney,  as  well  as  of  Clark  in  p^gena?of 

and  his  attorney  Vallance,  signed  the  note  now  sued  on,  ^®  attomies 

and  received  the  bill  from  Clark.     The  defendant  obtained  them,  the  com- 

his  certificate  on  the  12th  March,  1845.     In  order  to  esta-  one  party  to 

Wish  the  defence  under  the  above  enactment,  the  counsel  rJ^attog'to  that 

for  the  defendant  called  Vallance,   the  attorney  for  the  "^l^  ","*o*  P"- 

.  .  vileged,  so  as  to 

payee,  Clark.     Vallance  objected  to  give  evidence,  on  the  prevent  the 

ground  that  his  knowledge  of  the  facts  relating  to  the  giTi^Yvlde^ 

nriftlnng  .the  note  had  been  obtwied  in  his  character  as  an  ^'  ^^ 
attorney,  and  was  therefore  confidential.     Pollock,  C.  B., 
Jiaving  overruled  the  objection,  it  was  contended  for  the 


Argbnt 
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plaintiff  that»  in  an  action  on  a  promissory  note,  the  plea 
of  non  assumpsit  was  bad  mider  all  circumstances,  by  B^. 
Gen.,  Hil.,  4  Will.  4,  Pleadings  in  Assumpsit,  r.  2,  so  that 
Vallance's  evidence  was  not  admissible.  The  Chief  Baron, 
however,  admitted  the  evidence.  Vallance  then  jHroved 
that  the  note  was  given  by  the  defendant  to  Clark,  m 
consideration  of  his  withdrawing  all  opposition  to  the  de- 
fendant's passing  his  last  examination  and  obtaining  his 
certificate.  The  plaintiff  had  a  verdict  for  the  amount  of 
the  note  and  interest,  leave  being  given  to  move  to  enter  a 
verdict  for  the  defendant. 

Montagu  Chambers  having  obtained  a  rule  accordingly, 

Humfrey  and  Eastwood  now  shewed  cause. — The  statute 
5  &  6  Vict.  c.  122,  s.  40,  never  was  intended  to  make  l^il 
that  plea  of  non  assumpsit  in  an  action  on  a  bill  or  note, 
which  had  been  prohibited  by  Reg.  Gen.  Hilary  Term, 
4  WilL  4,  having  the  force  of  a  statute  (a):  ZhnakUom 
V.  Thompson  {b),  [Parke,  B. — Subsequently  to  the  new 
rule,  the  statute  5  &  6  Vict,  authorised  the  pleading  of 
the  general  issue,  which  in  this  action  could  only  be  dod 
assumpsit.]  Secondly,  Vallance  became  acquainted  with 
the  consideration  for  the  note  in  his  position  of  confidential 
adviser  to  the  payee,  Clark,  and  therefore  was  not  com- 
pellable to  give  evidence  on  that  subject :  Doe  d.  Strode  t. 
Seaton(c),  This  principle  holds  even  in  criminal  cases: 
Reff.  V.  Smith  (d).  [Piatt,  B.— In  Reff.  v.  Smith,  the  pos- 
session by  the  attorney  of  the  note  alleged  to  be  foiged  by 


(a)  3  &  4  Will.  4,  c.  42,  s.  1.  (d)  Cor.   Holroyd^   J.,  Derf)r 

{h)  6   M.   &   W.  316.     But,  Summer  Aas.   1822,  repoTt«d  1 

semble,  this  objection  could  only  Phillipp's  Evid.  171,  9th  edit 

have  been  raised  on  special  de-  See  Reg,  v.  James  or  Hc^icard,  1 

murrer.     Hay  v.  Fisher,  2  M.  &  Denison,  C.  C.  R.  166;  2  C.  & 

W.  722.  Kir.  234,  semb.  contra. 
(f)  2  Ad.  «r  E.  171. 
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his  client  was  the  client's  possession.  Parke,  B.^ — Nor  did  1847. 
the  prosecutor  offer  secondary  evidence  of  its  contents. 
Marsian  v.  Downes  (a)  shews^  that,  if  a  judge  admits,  though 
improperly,  evidence  of  a  professional  adviser  of  a  stranger 
to  the  suit,  the  party  to  the  suit  cannot  avail  himself  of  the 
objection.]  It  need  not  be  here  contended  that  secondary 
evidence  could  not  have  been  given,  for  the  evidence  ad- 
mitted was  of  the  witness  who  himself  negotiated  the  mat- 
ter. [Parkey  B. — The  question  is,  whether  he  obtained  the 
information  in  his  character  as  an  attorney,  for  he  may 
have  been  consulted  on  matter  not  within  his  province  as 
such,  and  would  not  then  be  privileged.  Rolfey  B. — Sup- 
pose a  man  produces  a  forged  deed  to  his  attorney,  and 
asks  him  to  borrow  money  on  it  (ft)?  Pollock,  C.  B. — 
Suppose  a  man,  being  an  attorney,  is  employed  merely  as 
an  agent,  or  with  another  who  could  do  the  thing  as  well 
as  an  attorney — is  his  evidence  inadmissible  ?]  The  ques- 
tion is,  whether  Clark  consulted  Yallance  because  he  was 
an  attorney,  and  in  order  to  get  his  advice  as  to  the  debt 
due  from  Argent.  \_Parke,  B. — In  Greenough  v.  Gaskell^c), 
Lord  Brougham,  C,  reviewed  the  cases  on  this  subject,  and 
laid  down  the  rule  which  has  since  been  adhered  to.  Lord 
Tenierden  had  entertained  a  more  limited  view,  and  con- 
fined the  privilege  to  information  imparted  by  the  client  to 
his  attorney,  either  in  the  course  of  an  action  then  existing, 
or  with  a  view  to  it  {d).  But  this  communication  was  made 
in  the  presence  of  the  defendant  and  his  attorney ;  then 
how  could  it  be  confidential  ?]     What  took  place  then  was 

(a)  1  Ad.  &  El.  31.  (c)  1  Mylne  &  Keen,  98.  See 

{h)  This  seems  to  allude   to  cases  collected  in  1  Phil.  £y.,  9tli 

lUg.  T.  FarUy,  1  Den.  C.  C.  R.  ed.,  168,  n.    Lord  Brougham  had 

107;  2  C.  &  Kir.  did;  and  Beg.  consulted    Tindal,  C.  J.,  Lord 

v.  Hqgward,  2  C.  &  Kir.  234;  Lyndhurst,  C.  B.,  and  Parke,  B. 

S.  C,  nom.  Reg,  v.  Jones  and  (d)   Williams  v.  Mundie,  Ry. 

(Hhera,  1  Den.  C.  C.  R.  166;  also  &  M.  34. 
Avery »  case,  8  C.  &  P.  596. 


AmcBirr. 
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1847.  the  giying  of  the  bill  by  the  defendant,  in  consequence  of  the 
Wbees  confidential  communication  to  Clark  by  his  attorney,  Val- 
lance.  [^Platt,  B. — VaUance  was  not  the  defendants  agent, 
so  that  nothing  said  or  done  at  the  time  the  note  was  giyen 
to  Clark  in  exchange  for  the  bill  was  confidential  But 
nothing  seems  to  have  been  then  said  about  the  terms  of 
the  arrangement.  Parke,  B. — Doe  y.  Seaian  does  not  shew 
that  a  bargain  made  with  an  opponte  attorney  in  the  pre- 
sence of  his  client,  a  third  party,  or  vice  yersfi,  is  a  con- 
fidential communication  within  the  rule  of  evidence.]  In 
lUff.  V.  Sndth,  the  note  allied  to  be  forged  had  been  already 
produced  on  another  occasion  before  the  trial,  viz.  before  a 
magistrate  and  before  the  judge,  yet  the  rule  that  it  was 
a  confidential  communication  prevailed.  [JParke,  B. — All 
that  case  decides  is,  that  the  possession  of  the  attorney  fin* 
the  prisoner  was  the  possession  of  the  prisoner,  so  that  if 
the  prisoner  did  not  suffer  him  to  produce  it,  secondaiy  evi- 
dence of  it  would  have  been  admissible  for  the  purposes  of 
crinunal  justice.] 

Pollock,  C.  B. — This  rule  must  be  absolute.  In 
Griffith  V.  Davies  {a\  it  was  held  that  a  person  who  had 
attended  as  attorney  for  the  defendant,  on  an  occasion  when 
he  proposed  a  compromise  to  the  plaintiff,  might  be  called 
to  prove  the  conversation  which  took  place  between  them. 
PcUtesany  J.,  there  said,  he  did  not  see  why  the  attorney  should 
have  been  prevented  firom  stating  at  the  trial  what  his  client 
had  already  communicated  to  the  opposite  party;  the  dis- 
closure objected  to  being  of  something  which  had  already 
been  said  to  the  plaintiff.  That  learned  judge  there  said 
he  could  not  understand  the  decision  in  Gainsfard  v.  Gram- 
mar (6).     Suppose  the  agreement  between  the  parties  had 


(a)  5  B.  &  Adol.  502.    See  Turner  v.  RaiUoHy  2  Eep.  C.  N.  P.  475. 

(b)  2  Camp.  9. 
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been  reduced  to  writing,  and  this  attorney  had  been  the        1847. 
attesting  witness,  without  the  document  being  left  with 
him,  so  as  to  make  his  possession  that  of  his  client — could 
not  he  have  been  called  to  prove  the  document  ? 

Parke,  B. — A  mere  bargain  with  the  other  side,  in  the 
presence  of  the  opposite  attorney,  is  not  a  confidential  com- 
munication, within  the  rule  of  evidence.  In  Duffin  v. 
Smith  (a),  in  an  action  on  a  bond,  the  attorney  for  the  plain- 
tiff was  admitted  by  Lord  Kenyan  to  prove  that  it  was 
^ven  for  a  usurious  consideration*  That  case  was  decided 
long  before  the  rule  respecting  privileged  communications 
to  an  attorney  received  the  extension  it  has  since  had« 

BoLFE,  B.,  concurred. 

Platt,  B. — ^Was  the  communication  made  by  Clark 
only  to  Vallance,  his  attorney  ?    No. 

Bule  absolute  (ft). 

M.  Chambers  and  Chamock  were  to  have  supported  the 
rule. 

(a)  Peake's  C.  N.  P.  108. 
(b)  See  Shore  v.  Bedford,  5  M.  &  Gr.  271,  HU.  1843. 
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fva 

libeLmtke 


Mmg  8.  Warlet  v.  Cooke  and  Another. 

OASE  for  libeL  The  plaintiff  was  a  ooroner  of  the 
county  of  jVGddlesex^  and  the  defendants  were  proprietors 
of  a  periodical  publication  called  the  '^Medical  Timefl." 
tBcMk,  The  first  count  of  the  declaration  set  out  the  matter  allied 
to  be  a  libely  which  had  been  published  in  the  '^  Mediad 
Biieut^Mf^*  Time6»*  and  was  charged  to  be  a  libel  on  the  plaintiff  inhis 
Ifsgaii  acdoB  capacity  ofcoroner.  On  the  12th  Noyember,  1846,  the  pbun- 
Covtibrdw  tiff  had  obtained  a  rule  nisi  for  a  criminal  information  against 
SHewBefibel.    ^  defendants  in  the  Court  (tf  Queen's  Bench,  for  publisk- 

ing  this  libeL  That  rule  was  discharged  in  Hilary  Term, 
1847,  whereupon  this  action  was  commenced  on  the  18tli 
February,  and  the  declaration  was  deliyered  on  28th  April, 
1847. 

Lushy  on  affidayit  of  these  facts,  had  obtained  a  rule  in 
this  court  for  striking  out  the  first  count  of  the  declaration; 
against  which 

Bramtcett  shewed  cause. — ^The  whole  question  is,  whether 
the  &ct  of  an  unsuccessful  application  for  a  criminal  infor- 
mation against  the  publishers  of  a  libel,  is  a  bar  to  an  action 
for  the  publication  of  the  same  libel. 

Pollock,  C.  B. — No. 

The  Court  then  caUed  on 

Lush  to  support  his  rule.  —  First,  the  case  of  Bex 
y.  Sparrow  (a)  shews  that  a  party  who  applies  for  a 
criminal  information  undertakes  by  so  doing  not  to  adopt 
any  other  remedy  for  the  cause  of  complaint  on  which  be 

(a)  2  T.  R.  U'&y  HU.  1788. 
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80  proceeds.    In  that  case  Ashhurst^  J.,  said,  that  the  Court,         1847. 
"after  considering  the  point  very  fully,  thought  it  pro- 
per to  establish  it  as  a  general  rule  for  the  future,  that 
where  a  person  applies  for  an  information,  he  is  understood 
to  waive  his  right  to  bring  an  action,  unless  the  Court, 
on  hearing  the  whole  matter,  should  be  of  opinion  that 
it  is  a  proper  subject  to  be  tried  in  a  civil  action,   and 
should  specifically  give  him  leave  to  do  so."     That  case  has 
been  acted  upon  in  many  instances  since  in  the  Queen's 
Bench,  and  parties  have  been  called  on  there  to  relinquish 
actions  brought  after  applying  for  criminal  informations. 
[^Pollock,  C.  B. — Then  an  attachment  might  be  applied  for 
against  this  plaintiff  in  that  court.      Itolfey  B. — That  is  the 
remedy  if  the  plaintiff  is  in  contempt  in  the  Queen's  Bench 
on  account  of  any  breach  of  his  undertaking,  express  or 
implied,  in  that  court.]      Next,  it  was  a  breach  of  faith  to 
bring  this  action,  and  this  Court  will  stay  it  on  that  ground, 
though  the  earlier  proceedings  were  in  another  tribunal. 
In  Cocker  v.  Tempest  {a\  Alderson,  B.,  said,  "  The  power 
of  each  court  over  its  process  is  unlimited;  it  is  a  power 
incident  to  all  courts,  inferior  as  well  as  superior.      Were 
it  not  so,  the  Court  would  be  obliged  to  sit  still  and  see  its 
own  process  abused  for  the  purpose  of  injustice.      The 
power  must  be  used  equitably  ;  but  if  it  be  made  out  that 
the  process  of  the  court  is  used  against  good  faith,  the 
Court  ought  to  interfere  to  prevent  it,  for  the  purpose  of 
administering  justice."      Here  the  plaintiff  must  be  taken 
to  have  known  the  course  of  practice  in  the  Queen's  Bench, 
and  by  applying  for  a  criminal  information,  to  have  under- 
taken that,  if  the  Court  will  exercise  their  discretion  on  this 
matter  as  put  by  him  in  a  criminal  form,  there  should  be  no 
action. 

Pollock,  C.  B. — This  case  cannot  be  put  so  high  as  is 
contended  for  by  Mr.  Lush^  viz.  that  every  man  is  taken  to 

(a)  7  M.  &  W.  602. 
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know  the  practice  of  the  Court  of  Queen's  Bench.  Though 
his  ignorance  of  the  kw  of  the  huid  will  not  avail  him,  it  is 
common  to  relieye  on  terms  from  the  consequence  of  igno- 
rance of  practice.  The  judges  of  the  Queen's  Bench,  who 
alone  possess  the  functicm  of  granting  or  refusing  a  criminal 
information,  may  lay  down  a  rule  to  r^ulate  their  own 
proceeding  in  that  matter,  but  I  do  not  think  that  they  can, 
by  any  such  rule,  bind  the  judges  of  another  court,  so  as 
to  prevent  their  entertaining  an  action  brought  in  the 
ordinary  way. 

Parke,  B. — The  Court  of  Queen's  Bench  did  not  give 
this  plaintiff  the  relief  he  asked,  so  that  the  argument  in 
support  of  the  rule  would  exclude  him  from  all  remedy, 
because  he  had  merely  applied  for  other  relief  elsewhere, 
without  obtaining  it.  The  defendant  cannot  put  this  case 
higher  than  if  the  plaintiff  had  entered  into  a  rule  in  the 
Court  of  Queen's  Bench  that  no  action  should  be  brought 
in  any  other  court,  except  by  their  sanction.  The  Court  of 
Queen's  Bench  know  the  circumstances  imder  which  they 
refused  the  information :  we  are  asked  to  stay  the  action, 
but  cannot  know  that  the  action  is  not  rightiy  foimded. 
Then  we  ought  not  to  interfere,  except  we  see  that  the 
action  has  been  brought  against  good  faith.  But  the  un- 
dertaking, if  it  is  one,  is  entered  into  with  the  court  (^ 
Queen's  Bench,  by  tacit  assent  of  the  applicant  for  the 
criminal  information  at  the  time  of  so  applying.  That 
Court  may  think  that  the  bringing  an  action  in  this  court 
is  a  contempt,  and  a  ground  for  granting  an  attachment 
there.  But  no  tacit  understanding  that  the  practice  of  that 
court  shall  be  complied  with  can  authorise  us  to  stay  pro- 
ceedings in  an  action  brought  in  this  court  I  thought  the 
rule  laid  down  in  Rex  y.  Sparrow  had  only  applied  in  cases 
where  a  criminal  information  had  been  granted. 

KoLFE,  B. — The  Court  of  Queen's  Bench  is  supposed  to 
have  laid  down  a  rule  of  practice,  which  they,  knowing  the 
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circumstances,  would  be  competent  to  dispense  with  in  the  1847. 
particular  instance ;  whereas,  if  the  rule  were  to  be  im- 
perative on  other  tribunals  to  whom  the  facts  are  unknown, 
the  strange  anomaly  would  arise,  that  the  prohibition  to 
bring  an  action  would  be  absolute  in  the  other  courts,  but 
qualified  in  the  Court  of  Queen's  Bench. 

Platt,  B. — Probably  all  that  was  intended  by  the  rule 
laid  down  in  Bex  v.  Sparrow  was  to  prevent  the  oppres- 
sion of  a  criminal  and  civil  proceeding  for  the  same  cause  of 
complaint,  by  enabling  the  Attorney-General  to  enter  a 
nolle  prosequi,  if  necessary. 

Bule  discharged ;  the  costs  to  be  costs 
in  the  cause  (a). 

(a)  Pollocky  C.  B.,  cited  Star-  advantage  derived  by  the  defend- 
kie  on  Slander,  which  states  (let  ant  from  this  mode  of  proceed- 
ed. 599)  thaty  in  general,  the  ap-  ing;  for,  if  convicted  under  an 
plicant  for  a  criminal  informa-  indictment,  the  prosecutor  might 
lion  must  waive  hb  right  of  ac-  still  sue  for  damages, 
tion;  and  adds,  that  this  is  an 


Mountford  v.  Harper.  May  8. 

(Before  Alderson,  B.,  sitting  alone). 

Assumpsit  for  money  had  and  received  by  the  defend-  The  defendant 
ant  for  the  plaintiflF's  use.  of  th?pUdSSff 

Plea  (amongst  others),  payment  before  action  brought      j^^'o^U 
At  the  trial,  before  the  under-sheriff  of  Staffordshire,  the  banker,  in 
foUovnng  facts  were  proved.      Ihe  plamtin  was  the  tenant  plaintiff  a 
of  Mrs.  Cunliffe  Offley,  whose  steward  the  defendant  was.  ^^^^p/tolhe 
A  sum  of  money  having  been  paid  by  the  Grand  Junction  ^^^]^X^ 

evidence  of 
payment,  without  proof  that  the  plaintiff  had  received  the  cheque  from  the  defendant. 

VOL.  XVI.  Ill  M.  W. 
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1847.        Biulwaj  Company  to  the  defendant,  to  be  handed  over  to 

MouNTFORD    ^^^  plaintiff,  in  respect  of  damage  done  to  his  interest  as 

V-  tenant,  the  defendant  drew  a  cheque  upon  his  bankers  for 

£15,  in  fiskvour  of  the  plaintiff,  which  the  latter  presented 

for  payment  at  the  bankers',  and  reorived  the  amoont 

There  was  no  evidence  that  the  cheque  had  been  givoi  by 

the  defendant  to  the  plaintiff.     It  was  objected  on  behalf  of 

the  plaintiff,  that  there  was  not  suffident  evidence  to  prove 

the  plea  of  payment,  and  that  there  should  be  some  proof 

to  connect  the  plaintiff  with  the  receipt  of  the  cheque.  The 

under-sheriff  was  of  that  opinion,  and  directed  a  verdict  for 

the  plaintiff  on  the  plea  of  payment,  reserving  leave  for  the 

defendant  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

Bomll  shewed  cause. — The  direction  of  the  under-sheriff 
was  correct  The  mere  payment  to  the  plaintiff  at  the 
bank  of  a  cheque  drawn  by  the  defendant  in  favour  of  the 
plaintiff,  is  not  evidence  that  the  money  was  piud  by  the 
defendant  to  the  plaintiff.  There  ought  to  have  been  some 
evidence  to  connect  the  plaintiff  with  the  receipt  of  the 
cheque.  It  may  have  passed  through  the  hands  of  twenty 
}ver»ons  l>efore  it  came  to  him.  In  Uoyd  v.  Sandilands  (ff), 
it  was  held  that  the  mere  circumstance  of  a  cheque  being 
made  {^Mvable  to  a  person  who  received  payment  of  it,  was 
not  evidence  that  the  banker  gave  it  to  him.  Dallas,  J., 
there  says — ^*  Although  the  cheque  is  made  payable  to  the 
defeuilant,  yet  it  might  have  been  given  to  a  third  person, 
and  through  that  third  person  might  have  got  into  the  handfl 
of  the  defendant.  The  plaintiff  and  the  defendant  are  not 
bv  this  evidence  connected  with  the  cheque.  This  is  not 
pnx^f  of  i^yment.** 

yKlttr,  in  support  of  the  rule. — It  is  conceded  that  proof 

(«)  Gow,  15. 
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of  the  delivery  and  payment  of  a  cheque  to  a  party  is  not         1847. 
sufficient  evidence  of  a  debt,  unless  it  be  shewn  upon  what    mouj/tford 
consideration,  and  under  what  circumstances,  the  cheque  ^' 

Haapek. 

was  given :  Aubert  v.  Walsh  (a).  But  when  a  debt  has  been 
proved  to  exist,  the  cheque  is  evidence  of  payment  In 
JEffff  V.  Bamett  (b),  Lord  Kenyan  ruled  that  a  cheque  drawn 
by  the  defendant  on  his  bankers,  and  which  appeared  to 
have  been  received  by  the  plaintiff,  was  evidence  to  go  to 
the  jury  of  the  fact  of  payment.  In  BosweU  v.  Smith  (c), 
where  a  cheque  signed  by  B.  was  proved  to  have  passed 
through  the  hands  of  A.,  Tindaly  C.  J.,  ruled  that  the  de- 
livery of  the  cheque  was  prim&  facie  evidence  of  payment. 
So  here,  the  defendant  having  proved  that  the  cheque  had 
been  paid  to  the  plaintiff,  and  that  he  had  the  defendant's 
money  in  his  hands,  it  was  incumbent  on  the  plaintiff  to 
shew  in  answer  that  the  cheque  had  not  been  given  by  the 
defendant  to  him,  but  to  another  person. 

Alderson,  B. — The  rule  must  be  absolute.  In  the  case 
of  Lloyd  y,  Sandilands,  where  Dallas^  C.  J.,  says,  that  "the 
fact  of  a  cheque  being  made  payable  to  the  defendant,  and 
the  defendant  having  received  payment  of  it,  is  not  proof  of 
paymenty*^  the  word  "  payment "  is  incorrectly  used  for 
**debt"  There  the  cheque  was  given  in  evidence  for  the 
purpose  of  enforcing  an  alleged  debt,  not  as  proof  of  pay- 
ment. That  was  the  only  case  which  embarrassed  me ;  all 
the  other  authorities  are  clear. 

Bule  absolute. 


(a)  4  Taunt.  290.  {b)  3  Esp.  196. 

(c)  6  C.  &  P.  60. 
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May  8.  Kendel  and  Another  v.  ^Maixeson. 

4  ninntiff  {Btjort  Alderson,  B.,  Sitting  alone.) 

nte  Mxkmi  "  J-  HIS  WBS  a  rule  calling  on  the  plaintiffs  to  shew  cause 
J^J'^Ij^JJ^  why  the  proceedings  in  this  action  should  not  be  stayed  un- 
on.  one  of         til  the  determination  of  the  cause  of  Rendel  and  Another  y, 

wImnd  pud 

£300  into  Tabor,  unless  the  plaintiffs  would  consent  to  give  credit  for 

pliiBdffi  vith.  ^^^  ^^™  ^^  £300,  pud  into  court  in  that  action,  as  though 

J^'2^?*  ™  P**^  "*^^  court  in  this  action,  or  otherwise  give  the  defend- 

fATe  Bocke  of  ant  in  this  action  the  benefit  thereof!  and  aCTee  to  proceed 

tml  in  dK  .       ,  .  .  . 

odker.  Tbe  in  this  action  only  for  such  further  sum  as  might  be  due  to 
the  defenduit  ^^^  ftom  either  or  both  the  defendants  in  the  two  actions; 
in  tbis  Utter       the  defendant  in  this  action  undertakinfi:.  if  the  pkintifi 

acCkm.  on  pay-  i  .      i  .  .  *^  *^ 

Mcnt  of  ocMts,  elected  to  proceed  m  the  action  against  the  defendant  Tabor, 
itconi  a  pkn  of  ^^U  if  A^y  sum  were  recovered  in  the  said  action  against 
SCTrf  «oo  ^^^  defendant  Tabor,  over  the  said  sum  of  £300,  he  the 
vitiMHit  ac.        defendant  would  pay  the  same,  and  the  taxed  costs  therein, 

tuaUrpiTing       .  '' 

in  thie  same.       if  not  paid  by  the  defendant  Tabor. 

It  appeared  by  the  affidavits,  that  this  action  had  been 
brought  by  the  plaintiffs,  who  were  engineers,  against  tbe 
defendant,  as  a  director  of  the  Armagh,  Coleraine,  and 
Portrush  Railway  Company,  to  recover  the  sum  of  £1020, 
for  journeys,  surveys,  and  superintendence  of  the  said  rail- 
way. A  similar  action  for  the  same  amount  had  been 
brought  by  the  plaintiffs  against  Tabor,  another  director 
of  the  same  company,  and  Tabor  had  paid  £300  into 
court,  and  pleaded  payment  accordingly,  together  with 
other  pleas.  The  plaintiff  did  not  reply  to  the  pleas  in 
the  action  against  Tabor,  but  had  ^ven  notice  of  trial  in 
the  present  action. 

Sir  F.  Thesiger  shewed  cause,  and  argued  that  the  de- 
fendant might  have  pleaded  that  he  was  only  liable  as  a 
joint  contractor  with  Tabor,  and  that  £300  had  been  paid 
into  court  by  the  latter  in  the  action  against  him. 
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Alderson,  B. — On  payment  of  costs,  there  will  be  a  rule         1847. 
absolute  for  inserting  on  the  record  a  plea  of  payment  into       rendel 
court  of  £300,  without  actually  paying  in  the  same.  ^- 

Bramwelly  who  appeared  to  support  the  rule,  submitted 
that  it  should  be  without  costs.  He  referred  to  Came  v. 
Legh  (a),  where,  separate  actions  having  been  brought  for 
the  same  debt  against  several  persons  who  (if  liable  at  all) 
were  liable  jointly,  and  the  defendant  in  one  action  having 
paid  the  debt  and  costs  in  that  action,  the  Court  stayed 
proceedings  in  the  others  without  costs. 

Alderson,  B. — The  defendant  is  proposing  to  alter  the 
record,  and  must  pay  the  costs. 

Rule  accordingly. 

(a)  6  B.  &  C.  124. 


Cropton  and  Others  r.  Pickernell  and  Another.  April  20. 

JJEBT  for  the  use  of  a  ship,  whereof  the  plaintiffs  were  Where  a  char- 
the  owners,  by  the  defendants  before  that  time  retained  puiatesfor' 
and  kept  on  demurrage,  with  certain  goods,  merchandise,  and  ronnlne  days 
chattels  on  board  thereof,  for  a  long  time,  and  at  the  defend-  *«<*  twenty 
ants'  request.     There  was  also  a  count  on  an  account  stated,  murrage,  if  the 
Pleas,  never  indebted,  and  payment  of  money  into  court,  for^xtra^daya! 
The  pbdntiffs'  demand  was  for  thirty-two  days'  demurrage.  ^\  remedy  ia 

1  J  J  ^      not  by  an  mde- 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings,  bitatua  count 
it  appeared  that  the  plaintiffs  were  owners  of  the  brig  Tasso,  but  by  action  ' 
which  was  chartered  by  the  defendants  at   Swansea,   in  p^ty^itoelT*'" 
August,  1845,  to  take  in  a  cargo  of  coals  there,  proceed 
to  Glasgow,  and  there  take  in  a  cargo  for  Naples  and  Alex- 
andria, and  return  from  the  latter  place  with  a  cargo  to 
some  port  in  the  United  Kingdom,  at  £1400  for  the  entire 
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1847.        round  out  and  home.  Seventy-five  running  days  were  allowed 
^    "  for  landing  at  Swansea  and  Glasgow,  discharging  at  Naples, 

9.  and  reloading  at  the  port  of  loading ;  the  homeward  cargo 

to  be  discharged  according  to  the  custom  of  the  port  of 
discharge,  and  twenty  days  on  demurrage;  and  over  and 
above  the  said  lying  days  at  £5  a  day  penalty  for  non- 
performance of  the  agreement  The  action  sought  to  re- 
cover £160,  the  amount  of  thirty-two  days'  demurrage. 
The  sum  paid  into  court  exceeded  twenty-four  days,  but 
did  not  amount  to  twenty-five  days'  demurrage.  A  subse- 
quent agreement  by  the  defendants  to  pay  an  extra  £150 
to  the  plaintiffs,  for  cutting  the  ship's  beams  for  a  particular 
object,  was  indorsed  on  the  charterparty.  The  Chief 
Baron  held  that  the  charterparty  could  not  be  read  for 
want  of  a  stamp,  and  nonsuited  the  plaintiffs. 

Sir  F.  Thesiger  now  moved  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  on  the  ground  that  the  charterparty  was 
improperly  rejected,  no  alteration  having  been  made  in  it 
as  to  demurrage.  Having  obtained  a  rule  to  shew  cause 
on  this  ground,  he  also  mentioned  that  the  defendants' 
counsel  had  objected  at  the  trial  that  the  action  was  in- 
correctly conceived,  and  should  have  been  brought  on  the 
charterparty,  citing  Horn  v.  Bensusan(a).  The  nonsuit 
partly  proceeded  on  this  ground. 

Parke,  B. — The  defendants'  argument  would  be,  that  on 
this  declaration  the  plaintiffs  could  only  go  for  the  sum  fixed 
to  be  paid  for  each  day  of  demurrage,  and  not  for  days  during 
which  the  ship  was  detained  over  and  above  the  days  of  de- 
murrage. Had  she  been  detained  for  thirty-five  days  over 
the  seventy-five  running  days,  the  plaintififs  could,  on  this 

(d)  9  C.  &  P.  709.    Common  ship,  without  a  special  ooimtftr 

count  for  demurrage.    There  was  not  loading,  &c.  in  a  reasonable 

no  contract  as  to  demurrage,  hut  time,  and  Parke,  B.,  directed  s 

the  ship-owner  sought  to  recover  verdict  for  the  defendant, 
for  unreasonable  detention  of  the 
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oount,  only  recoyer  for  twenty  days,  though  the  defendants         1847. 
have  paid  into  court  for  twenty-four  days.     Detaining  the      crofton 
ship  for  extra  days  was  a  breach  of  contract,  for  which  the  «• 

*  PiCKBRNBLL. 

acticm  should  have  been  brought  cm  the  charterparty. 

Pollock^  €•  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Per  Curiam  : 

Bule  refused  on  the  last  ground. 


Graburn  V,  Brown.  Afay  7. 

Debt  on  2  &  3  Edw.  6,  c.  13,  8,  1,  for  treble  value  of  In  an  action  of 
tithe  of  wheat,  barley,  oats,  and  hay,  token  and  carried  EdTcAM 
away  from  the  land  where  the  same  had  been  grown  and  S'^tiUoBourriS 
cut  down,  and  ought  to  have  been  tithed,  the  tenth  part  of  »^»y  before 

,  ,         setting  out  the 

the  same  respectively,  or  of  any  part  thereof,  not  having  same,  the  de- 

t  j*»jj  1.1  J.   I*  _i.i-   /»  j.\-        •  J.     fendant  should 

been  divided,  separated,  or  set  lorth  from  the  mne  parts  not  plead 


seve- 


residue  thereof,  nor  any  composition  or  agreement  made  jTI^I^*^!-"^ 
with  the  plaintiff  for  the  tithe  thereof,  or  any  part  thereof,  tnte  as  to  se- 
contrary  to  the  form  of  the  statute  in  such  case  made  the  lands  on 
and  provided.     Averment,  that  the  tenth  part  of  the  corn,  JthLbie  mat- 
<fec.  taken  away  was  worth  £100.     Breach,  that  actio  ac-  tors  were  pro- 

■^  duced,  but 

crevit  for  £300,  as  treble  value,  &c.     Pleas,  Ist,  ("  by  should  plead 

statute,^  in  margin),  as  to  so  much  of  the  declaration  as  debet  by  sta- 

relates  to  15  acres  and  18  perches  of  land,  parcel  of  the  J^^j^  ^® 

lands  in  the  declaration  mentioned,  that  the  defendant  does      l^f  defend- 
ant will  be 
not  owe  the  said  sum  of  money  in  the  declaration  men-  obliged  to  giye  a 

tioned>  or  any  part   thereof,  in  respect  of  the  said  land,  SJ^^nds*of°ex- 
parcel  Ac,  or  any  part  thereof,  in  manner  and  form  &c.,  «np*ion,  modnsy 

&c«f  intendeQ 

concluding  to  the  country.  2ndly,  (also  ^^  by  statute,"  in  to  be  insisted 
margin)  a  nmilar  jdea  as  to  18  acres,  1  rood,  10  perches, 
of  the  land,  other  parcel  of  the  lands  in  the  declaration 
mentioned.  Eight  other  similar  pleas  to  eight  different 
quantities  of  lands,  other  parcels  of  the  lands  &c.  The  last 
(1 1th)  plea  (also  ^^  by  statute,"  in  margin)  was  a  like  plea 
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1847.         as  to  80  much  of  the  declaration  as  related  to  the  re&dae  of 
the  lands  in  the  declaration  mentioned.    On  23rd  Febmary^ 
1847,  two  months'  time  to  plead  had  been  given  to  the  de- 
fendant, who  was  to  deliver,  in  a  month,  a  particular  of 
the  lands  wiiich  he  admitted  to  be  liable  to  tithes,  and  to 
have  paid  tithes ;  and  further,  to  deliver  on  or  before  15th 
May  then  next  a  statement,  in  writing,  of  the  grounds  of  ex- 
emption from  tithe  on  wluch  he  insisted,  as  to  the  residue  of 
the  lands  occupied  by  him,  stating  whether  modus  or  other- 
wise, with  a  description  of  such  modus  or  moduses,  or  other 
exemption,  as  fuUy  as  would  be  required  in  an  answer  in  a 
biU  in  Chancery  filed  for  an  account  of  all  the  tithes  of  the 
lands  claimed  by  the  defendant  to  be  exempt ;  without  pre- 
judice to  a  bill  in  equity  for  a  discovery  on  either  rade,  or 
to  establish  a  modus  or  moduses ;  the  baron's  order  not  to 
prevent   the   tithe  commiasioner  from   proceedii^  if  he 
thought  fit.     Further  time  to  plead  was  given,  on  terms  of 
jjeadii)^  iasuably. 

Jfimisiy  had  obtained  a  rule,  calling  upon  the  defendant 
to  i^hew  cause  why  the  pleas  diould  not  be  set  aside. 

HMnfk  HiG  now  shewed  cause. — It  will  be  contended 
thait  these  pleas  are  not  issuable  (a).  A  question  aroee 
betbi^  a  tithe  commisaoner  as  to  the  liability  of  parti- 
cular likrms  to  pay  tithe  in  kind;  and  this  action  is 
brvHfcrht  with  reference  to  6  &  7  WilL  4,  c.  71,  s.  44,  to 
try  tbat  tfiabtiity  in  the  first  instance.  There  is  no  quee- 
tk>a  but  that  s»7me  of  the  lands  held  by  the  defendant 
hav^  always  paid  tithe«  but  a  total  exemption  from  tithe 
b  toisiisted  on  in  respect  of  other  parts,  and  a  farm  modos 
^  tv>  the  K!^.  The  plea  of  nil  debet  is  sfdit  accordingly. 
[  Aiiifr$im^  R — If  that  plea  is  distributable,  it  is  very  con ve- 


^ .  » Vu^^yrvfir.  ^>  M.  &  W.  «S5;       W.  420. 


Mmchy  T.  n'cody  T  M.  & 
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nient  to  split  it  in  the  first  instance.]     The  particular  which         1847. 
the  defendant  is  bound  to  deliver  will  ear-mark  each  set  of      gbabubn 
lands  on  the  record,  so  as  to  guide  the  tithe  commissioner.  ^' 

[Aldersarii  B. — It  is  sought  to  plead  the  statutable  plea  of 
nil  debet,  by  pleading  it,  not  to  the  whole,  but  to  parts,  so 
as  to  apply  each  issue  to  particular  land.] — The  Court 
here  called  on 

Manisty  in  support  of  the  rule. — The  grievance  laid  is, 
that  the  defendant  owes  money  in  respect  of  cutting  the 
litheable  produce  of  all  the  lands  to  which  the  pleas  are 
pleaded,  and  carrying  it  away ;  not  that  he  owes  it  in  re- 
spect of  occupation  and  enjoyment  of  the  lands.  \^Aldersony 
B. — If  that  is  true  on  the  declaration,  is  it  true  on  the  de- 
claration with  the  particular  ?]  Each  plea  is  not  as  to  any 
sum,  part  of  the  sum  demanded,  but  as  to  so  much  of  the 
declaration  as  relates  to  a  stated  number  of  acres.  [Alder- 
tan,  B. — The  defendant's  diflSculty  is,  that  he  can  only 
identify  the  titheable  proceeds  by  means  of  the  lands  on 
which  they  grew.]  This  is,  in  truth,  a  question  of  boun- 
dary between  certain  lands  in  respect  of  which  tithes  have 
and  have  not  been  paid  in  kind.  The  pleas  will  make  diffi- 
culties on  the  record,  which  the  order  of  the  judge  intended 
to  avoid.  [Alderson,  B. — The  particulars  must  be  given 
according  to  that  order  before  going  to  trial.  Unless  every 
plea  is  true,  there  will  be  no  answer  to  the  declaration.] 
These  pleas,  in  substance,  amount  to  but  one  plea  to  the 
whole  lands,  and  would  unnecessarily  increase  the  costs. 

The  Court  said  they  would  consult  the  other  judges. 

Afterwards,  the  rule  was  made  absolute ;  the  defendant 
to  plead  de  novo  one  plea  of  nil  debet  to  the  whole  de- 
claration, and  to  pay  the  costs  of  the  application. 

Rule  absolute  (a). 

(a)  See  Earl  Spencer  v.  Swan-  v.  Fraser^  2  Ad.  &  E.  645;  Reg. 
neU,  3  M.  &  W.  154;  Prudhamme      Gen.  Hil.,  2  Will.  4,  r.  2,  74. 


834  CA8B8  Of  THB  BXCHBQUER, 

1847. 

April  22.  Charles  Williams  o.  Clarke. 

Attamptitby     AsSUMPSIT  OR  a  biU  of  exdMu^e.      The  plabtiff 

Charlet  WU-  ...  *  '^ 

liaros,  as  in*  Charles  Williams,  in  his  declaration,  stated  that  one  Charles 
■glintt^the  in-'  Williams,  OR  13th  July,  1846,  in  parts  beyond  the  seas, 

tumtior"'  *^  ^>*'  »*  ^"^:  '°  *«  ]dagdom  of  Belgium,  m>de  hi. 
averred  that  oiM  bill  of  exchanire  in  wntimr,  and  directed  the  same  to  one 

CKarlca  Wll« 

Uams  dr«w  the  J*  Dickson,  aRd  thereby  required  the  siud  J.  Dickson  to 
^iSJm^.  pay  to  the  order  of  the  defendaRt  £200  sterliRg  three 
aBt  indorsed  it    months  after  the  date  thereof,  which  period  had  ekpeed 

to  Hbt  plaintiff,  '  *  * 

aad  that  the  before  the  commcRcemeRt  of  this  suit.  It  thcR  averred  that 
Da/iTvhcn''  ^^  dcfcRdaRt  iRdorsed  the  bill  to  the  plaiRtiff,  and  that  J. 
tihTt  thedel  Dickson  did  not  pay  the  bilL  There  were  couRts  for  money 
ir«dant  had  lout,  iRterest,  aRd  OR  aR  accouRt  stated.  Pleas :  1st,  as  to 
«irth«non-  the  first  couRt,  that  defeudaRt  had  Rot  due  notice  of  the 
|!Sl!Sff*UJ^  noR.paymeut  of  the  said  bill  of  exchaRge  iR  that  count 
wrov^tphe  mcRtioRcd,  iR  maimer  aRd  form,  &c.;  2Rdly,  as  to  the  re- 
iplMY«civ«n  sidue  of  the  declaratiOR,  ror  assumpsit.  Issues  thereon. 
dbho«io«r  to  "^^  ^^^  ^^^*  ^^  ^^  ^^  LoRdoR  sittings,  before  PoQocl, 
^^H^T^  C.  B.,  the  followiflg  facts  appeared: — The  biU  was  pro- 
^  jho*f  ufoad.  diKwl,  aRd  the  plaiRtifFs  sigRature  to  it  proved ;  he  was 
ii^«KUut  vvttU  ^i^hcwu  to  bo  the  drawer,  aRd  to  have  discouRted  it  for 
JJIJ ''^'^^,^^^  lMok^>R,  the  drawee.  The  drawee  and  the  defcRdant  were 
iK»t  v^»«.|<^mt  ly^h  rvi'idont  in  LoRdoR.  The  bill  became  due  or  the  13th 
,Wbs*;K»Mr.  vNfe     iX*tolvr»  1846.    The  three  days'  grace  elapsed  or  the  16th, 

thA^Vb^  ch*rWe  *"^l  ^^"  ^^^*^  ^^yf  l^aymeRt  of  it  was  refused  iu  London.  On 
>fc\i  uw*  Mki^    ^1^^,  ITih,  it  was  protested  and  paid  in  LoRdoR  on  behalf  of 

ait  UJKk>«>«,V  AIM  *  * 

th*^  K  tUiW  the  itidor^^rs  bankers  at  Ghent,  and  returned  to  them  by 
lu  (hv  vKxUrm^  (H>«(  on  that  ilay.  They  immediately  returned  it  to  the 
ir^r*  tl^'^  i^laiutirt;  who  haid  indorsed  it  to  them.  Hariey  WiUiams, 
i(w  v%iwv  j{^^»  plain:  itl^s  son,  proved  that  his  fiither  had  drawn  and 

vli^vuut^xl  the  bilK  and  that  by  his  father's  order  he,  or  the 
li>th  iVtoWr,  IS46,  put  a  letter  iu  the  poet  at  Bruges, 
vtiiwc^xi  to  the  vlotendaRt  at  a  club  in  LoRdoR,  stating  to 
huu  tho(M^  tacts  respecting  the  bill,  and  informing  him  of 
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its  dishonour.     The  defendant  contended  that  this  notice 
of  dishonour,  being  given  by  the  drawer  after  reindorse-     ^ 
ment  to  him,  was  not  given  by  such  a  party  to  the  bill  as  9. 

to  be  l^al ;  and  that,  the  bill  being  drawn  in  Belgium  by  a 
party  domiciled  there,  the  notice  of  dishonour  was  governed 
by  the  laws  of  England :  Rothschild  v.  Currie{ay  Pollock, 
C.  B.,  overruled  the  objection,  saying,  that  it  had  been  de- 
cided that  a  first  indorser,  to  whom  a  bill  had  been  reindorsed 
by  the  first  indorsee,  was  competent  to  give  notice  of  dis- 
honour (&).  The  plaintiff  had  a  verdict  for  2032.  I6s.  2d., 
the  amount  of  the  bill  with  notarial  and  protest  charges, 
brokerage,  postage,  and  commission. 

Watson  now  moved  for  a  new  trial. — The  action  was  by 
Charles  Williams,  as  indorsee  of  a  foreign  bill  drawn  at 
Bruges  by  "  one  Charles  Williams,"  and  indorsed  by  the  de- 
fi^ndant  to  Charles  Williams,  the  plaintiff.  The  plea  was 
that  the  defendant  had  no  notice  of  dishonour.  The  want 
of  averment  of  protest  was  only  open  to  special  demurrer. 
The  plaintiff  proved  that  notice  of  dishonour  was  given  in 
due  time  to  the  drawer ;  but  the  question  was  whether  it 
was  given  to  him  by  the  proper  person.  The  rest  of  the 
plaintiff's  case  was,  that  he,  being  drawer  of  the  bill,  was 
in  possessicm  of  it,  but  he  did  not  prove  any  agreement  of 
the  parties  by  which  the  bill,  though  drawn  by  the  plain- 
tiff, was  to  be  reindorsed  to  him,  so  as  to  give  him  a  prim& 
fiwie  right  to  sue  a  prior  indorser.  [Parke,  B. — That  point, 
to  be  available  to  the  defendant,  should  have  been  raised 
by  plea  (c),  but  is  not.  Pollock,  C.  B. — On  these  plead- 
ings, you  cannot  say  that  Charles  Williams  the  plaintiff, 
and  ^'one  Charles  Williams"  the  drawer,  are  one  and  the 
same  person.]  The  letter  written  by  the  plaintiff's  son 
to  the  defendant  states  that  his  father,  who  is  the  plaintiff, 

(a)  1  Q,  B.  43.  Ad.  &  E.  193. 

(Jb)  See  Bishop  r.  Hayward^  4  (c)  See  an  instance,  Wilders 

T.  R.  470;  Chapman  v.  Kean&y  3      Y.Stevens,  15  M.  &  W.  208. 
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1847.        diflooanted  the  bill.     IParkey  B.—  That  Charles  Williams, 
being  holder  of  the  bill,  gives  you  by  his  son  notice  of 
its  dishonour ;  on  the  face  of  the  declaration,  that  Charles 
Williams  has  an  interest  in  the  bilL]     The  defendant  has 
only  admitted  a  general  indorsement.     [Pollock,  C.  B. — 
No ;  the  declaration  states  an  indorsement  by  the  defend- 
ant to  the  plaintiffs  which  is  not  denied  by  the  plea.]     No- 
tice of  dishonour  can  only  be  given  by  a  person  competent 
to  give  it,  and  the  defendant  is  not  estopped  by  these 
pleadings  from  relying  on  a  defect  in  that  particular.     The 
defendant,  the  indorser,  could  not  tell  that  C.  Williams 
the  drawer  and  C.  Williams  the  plaintiff  were  one  and 
the  same  person.      The  averment  of  the  plaintiff  in  the 
declaration,  that  one  Charles  Williams  drew  the  bill  which 
the  defendant  indorsed  to  the  plaintiff,  imports  that  the 
drawer  was  some  Charles  Williams  other  and  difierent  from 
the  jdidntiff.     In  Britten  v.  Webb  (a),  the  bill  sued  on  was 
drawn  by  the  plaintifis  upon  one  F.  W.,  indorsed  by  the 
plaintiff  to  defendant,  and  reindorsed  by  him  to  the  plam- 
tifis.      The  declaration  averred  that,  at  the  time  of  the 
drawing  of  the  bill,  and  of  its  indorsement  by  the  defendant 
to  the  plaintiffs,  it  had  been  agreed  between  them  that  the 
defendant's  name  should  be  indorsed  on  the  bill  as  a  security 
to  the  plaintiffs  for  the  due  payment  of  it  by  F.  W.,  and 
that  the  bill  was  so  indorsed  by  the  defendant  under  such 
agreement,  and  for  such  purpose  only,  and  that  the  plain- 
tiffs took  and  received  it  in  satisfaction  of  such  debt  of  the 
said  F.  W.,  upon  the  faith  that  the  defendant  would  in- 
dorse the  same  as  such  security,  and  that  the  indorsement 
by  the  plaintiffs  was  made  without  any  consideration,  and 
for  the  purpose  only  of  procuring  the  defendant's  indorse- 
ment, and  making  the  bill  n^odable.      The  declaration 
further  averred,  that  the  bill  was  presented  to  F.  W.,  who 
refused  to  pay,  and  that  notice  of  such  refusal  was  given 


(a)  2  B.  &  C.  483. 


■> 
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to  the  defendant,  and  he  thereby  became  liable  to  pay,  and         1847. 
being  liable  promised  to  do  so.     This  declaration  was  held      Williams 
bad ;  for  if  the  action  was  founded  on  the  bill,  the  plaintiffs  «• 

could  only  recover  according  to  the  custom  of  merchants, 
by  which  custom  the  plaintiffs,  as  indorsers  and  drawers, 
would  be  liable  to  pay  the  amount  of  the  bill  to  the  de- 
fendant; and  if  the  action  was  considered  as  founded  on 
the  special  contract,  it  could  not  be  maintained,  for  want  of 
consideration  for  the  defendant's  indorsement.  That  de- 
cision was  not  referred  to  in  Wilders  v.  Stevens  (a).  If,  as 
is  sworn,  the  drawer  C.  Williams  discounted  the  bill,  then 
he  will  not  be  entitled  to  sue  this  defendant,  a  subsequent 
indorser.  The  test  of  these  cases  is,  whether  the  defend- 
ant, who  is  sued  as  indorser,  has  any  remedy  over  against 
the  drawer ;  here  he  has  none  against  C.  Williams.  At  aU 
events.  Bishop  v.  Hayward{b)  is  in  the  defendant's  favour 
in  arrest  of  judgment  Nothing  in  the  declaration  shews 
that  the  notice  of  dishonour  was  given  by  a  person  different 
from  Charles  Williams  the  drawer. 

Pollock,  C.  B. — Whether  Charles  Williams  the  drawer 
and  Charles  Williams  the  plaintiff  are  the  same  or  different 
persons  is  not  put  in  issue  by  the  defendant  on  this  record. 

Parke,  B. — On  this  declaration  the  issue  is  proved.  By 
the  custom  of  merchants,  no  action  lies  on  a  bill  unless  the 
drawer  and  the  holder  are  different  persons.  It  is  plain 
that  we  must  presume  Charles  Williams  the  drawer  to  be  a 
different  person  from  Charles  Williams  the  plaintiff.  Any 
defence  resting  on  the  fact  that  they  were  not  different  per- 
sons, but  that  the  same  person  was  drawer,  indorser,  and 
holder  as  reindorsee^  should  have  been  pleaded  (c).      There 

(a)  15  M.  &  W.  208.  M.  &  W.  208;  Bmdcott  v.  JVool- 

{b)  4  T.  R.  470.  caU^  ante,  684. 

(<?)  See  Wilders  v.  Stevens,  15 
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184/.        is  no  affidavit  ifaat  the  defendant  was  suipriaed  on  this 
Williams     ^abject,  or  that  from  the  beginning  he  did  not  know  them 
*•  to  be  the  same  person. 

Clakkx. 

The  other  Barons  concurring, 

Rule  reinsed. 


April  20.      Simmons  and  Another  v.  Edwards  and  Another,  Assignees 

of  W.  G.  Bari-ey,  a  Bankrupt. 

Household  tar-  £  EIGNED  issue,  directed  under  the  Interpleader  Act 
mud  pUte  be'  The  declaration  stated,  that  whereas,  heretofore  and  be- 
wmuJciied  ^^^  ^®  making  of  the  promise  by  the  defendants  Ac, 
by  him,  by        the  goods  and  chattels  thereinafter  mentioned  (specifying 

deed,  in  con-  ,  \  x^        ^     o 

toopUtion  of  them)  had  been  seized  and  taken  in  execution  by  the  sheriff 
to  pbiDti£b!*in  o^  Northamptonshire,  under  and  by  virtue  of  a  certain  writ 
tnut,sfter^  of  execution  against  the  goods  and  chattels  of  W.  G.  Bar- 
stand  possessed  ley ;  and  that  a  certain  fiat  in  bankruptcy  had  been  and 
the  joint  liTes  was  issued  against  the  said  W.  G.  B.,  bearing  date  7di 
So^and  h^in-  September,  1846,  under  which  fiat  the  defendants  were 
tended  wife,  for  appointed  assiffnces  of  the  estate  and  effects  of  the  said 

her  sole  and  -^  *  *^ 

separate  use,  W.  G.  B.      That  afterwards,  to  wit,  on  &c.,  a  certain  dis- 

^X'T^The  course  was  had  and  moved  by  and  between  the  plaintiffs 

"JJJ™*^^^*^  and  the  defendants  of  and  concerning  the  ssdd  goods  &c, 

afterwards  wherein  a  certain  question  then  arose,  that  is  to  say,  whe- 

mpt.    The  ther,  at  the  date  and  issuing  of  the  said  fiat  against  the 

tare  Stc.'^as  ^aid  W.  G.  B.,  the  said  goods  so  seized  and  taken  in  exe- 

then  in  the  cution  Were  the  property  of  the  plaintiffs ;  and  in  that  dis- 

house  in  whieh  .     f 

he  resided  with  coursc  the  plaintiffs  affirmed  that  the  said  goods  were  the 
Held,  that  it  property  of  the  plaintiffs,  which  affirmation  the  defendants 
time"of  Ws  ****   denied.      The   declaration  concluded  in  the   usual   form. 

bankruptcy, 

**  in  his  order  and  disposition,  with  consent  of  the  true  owners,"  so  as  to  pass  the  property  in  it, 
under  6  Geo.  4,  c.  16,  s.  72,  to  the  defiendants,  his  assignees ;  and  the  fact  of  the  fomituK,  &c. 
not  having  been  the  wife's  before  the  marriage  was  immateriaJ. 


Edwards. 
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Flea,  that  the  said  goods  were  not,  nor  were  any  or  either         1847. 
of  them,  the  property  of  the  plaintiffs,  in  manner  and  form      simmons 
&C.     Issue  thereon.  v- 

At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesex 
sittings  after  Hilary  Term  last,  the  facts  appeared  to  be 
as  foUows:— On  25th  August,  1846,  the  sheriff  of  North- 
amptonshire seized  the  drapery  stock  in  trade,  and  also 
the  household  furniture,  linen,  and  plate,  the  subject  of 
this  action,  under  a  fieri  facias  against  W.  G.  Barley, 
afterwards  the  bankrupt,  in  an  action  by  one  of  the  trus- 
tees of  his  marriage-settlement,  hereafter  set  out  On 
31st  August,  1846,  Barley  executed  an  assignment  of  all 
his  property,  estate,  and  effects,  including  his  household  fur- 
niture, to  trustees  for  the  benefit  of  all  his  creditors.  On 
the  7th  September,  a  fiat  issued  against  him,  the  act  of 
bankruptcy  relied  on  being  the  above  assignment,  and  the 
messenger  took  possession  of  the  stock  in  trade,  and  also 
of  the  furniture,  <&o.  above-mentioned,  under  the  warrant 
in  bankruptcy.  He  found  the  sheriff's  officer  in  posses- 
sion under  the  above  execution,  and  the  defendant's  wife 
claimed  the  furniture,  &c.  as  being  hers  under  the  mar- 
riage settlement  On  the  25th  September  assignees  were 
appointed,  and  sold,  under  a  judge's  order,  not  only  the 
stock  in  trade  but  the  furniture,  &c  then  being  in  the  house 
in  which  the  bankrupt,  his  wife  and  family,  had  up  to  that 
time  resided.  The  proceeds  of  the  furniture,  &o.  were 
paid  into  court,  to  abide  the  event  of  an  issue  directed  by 
the  same  order  under  the  Interpleader  Act,  to  try  the  va- 
lidity of  the  execution  under  whidb  they  had  been  taken, 
the  trustees  under  the  bankrupt's  marriage-settlement  being 
the  plaintiffs,  and  his  assignees  the  defendants.  Shortly 
before  the  bankrupt's  marriage,  in  1841,  and  before  he  be- 
came a  trader,  he,  by  deed  executed  in  contemplation  of 
marriage,  assigned  to  the  plaintiffs,  on  the  trusts  therein  set 
forth,  the  household  furniture,  linen,  and  plate  comprised  in 
the  first  schedule  or  inventory  annexed  to  the  deed,  to  hold 
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1847.  the  same  to  the  plaintiffiy  in  trust  diat  they,  after  the  so- 
l<annization  of  the  marriage,  should  stand  possessed  of  and 
interested  therein  during  the  joint  lives  of  the  settlor  and 
his  then  intended  wife,  for  the  sole  and  separate  use  of  the 
latter,  independently  and  exclusively  of  her  then  intended 
husband.  The  furniture,  &c.,  was  the  property  of  the  husband 
before  his  marriage.  Evidence  was  offered  to  prove  these 
articles  to  be  the  same  that  were  taken  in  execution  and  after- 
wards sold  under  the  judge's  order,  as  before  stated ;  bat 
the  learned  Chief  Baron  held  such  proof  unnecessary,  unkflB 
the  identity  was  controverted  (a).  It  was  not  shewn  that, 
at  the  date  of  the  asagnment  for  the  benefit  of  the  cre- 
ditors, the  plaintiff  in  the  execution,  or  any  other  trustee  of 
the  settlement,  had  taken  or  asserted  a  right  to  the  posses- 
mon  of  the  furniture,  &c.  under  the  deed,  so  as  to  make 
the  subsequent  possession  by  the  defendant  or  his  wife,  op 
to  the  time  of  the  bankruptcy,  inconsistent  with  the  trusts 
of  the  deed,  and  a  possession  with  consent  of  the  true  owners 
under  6  Gea  4,  c  16,  s.  72(&).  By  consent,  certain  ctr- 
pets  in  process  of  fitting  to  the  rooms  at  the  time  of  the 
marriage,  but  not  then  delivered,  were  taken  as  if  included 
in  the  schedule  annexed  to  the  deed  of  settlement  The 
plainti£&  had  a  verdict  for  the  value  of  the  goods  daimed, 
leave  being  given  to  the  defendants  to  move  to  enter  a  ver- 
dict for  them,  on  the  ground  that  the  funuture  and  other 
articles  comprised  in  the  marriage-settlement  were  in  the 
order  and  disposition  of  the  bankrupt,  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  true  owners  thereof, 
and  passed  to  the  defendants,  as  his  assignees,  under  6 
Gea  4,  c  16,  s.  72. 


(a)  In  Jameg  x.  Froo^Koa,  3  Styamy  2  Mont.  Deac.&  I>eG«x, 

T.  R.  61^  the  sroods  wen  iden-  213;  SmiiA  ▼.  SmiiAy  2  C.  &  H. 

titled  «t  the  trial,  but  had  not  233.    As  to  the  wife's  poasMsion, 

been^  as  in  this  case,  scheduled  in  see  per  BmUer^  J.,  in  3  T.  R.  GIO; 

the  deed  of  assignment.  and  Es  parte  liartim^  2  Rose's 

(h)  S^  PaHtmte  T.  Ptmmdiy  Bankruptcy  Casea^  331. 


2   M.  &   Rob.  517 ;   Ex  parte 
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Knowles  now  moved  pursuant  to  the  leave  reserved. — 
Jarman  v.  fVooUoton(a)  and  Haselinton  v.  Gill(b)y  are  the 
leadins:  authorities  on  this  subject    In  Jarman  v.  Woolloton     „     «'• 

°  ;'  ,  Edwards. 

it  was  held  that  a  woman  might,  before  marriage,  convey 
her  stock  in  trade  and  furniture  to  trustees,  to  enable  her 
to  cany  on  her  business  in  London  separately  from  her 
husband ;  and  that,  even  if  the  jury  should  think  that  afler 
the  marriage  the  business  was  carried  onby  the  husband  as 
well  as  the  wife,  the  furniture,  though  removed  to  the  hus- 
band's house,  would  not  be  liable  to  his  debts.  That  case 
is  quite  distinguishable ;  for  the  wife  was  the  meritorious 
owner  of  the  furniture  in  that  case,  which  afforded  a  good 
reason  for  its  not  passing  to  the  husband's  assignee.  In 
the  other  cases  where  goods  settled  before  marriage  have 
been  held  not  to  pass  to  the  husband's  assignees,  they  have 
been  originally  the  wife's  property :  Darby  v.  Smith  (c), 
Lingham  y.  Biggs  (d).  Quick  v.  Staines  (e).  In  JEx  parte 
Castle  {f\  D.  Acraman,  being  owner  of  certain  goods,  gave 
them  to  his  son  by  deed,  dated  17th  October,  1839,  in 
consideration  of  natural  love  and  affection,  on  trust  to  per- 
mit D.  Acraman  to  have  the  use  and  enjoyment  of  them 
for  life,  and  after  his  decease  to  and  for  the  benefit  of  the 
son,  his  executors,  &c.  This  deed  and  transfer  of  property 
was  not  made  public  or  notorious,  and  D.  Acraman  con- 
tinued in  visible  possession  of  the  goods  till  his  bankruptcy. 
Knight  Bruce,  V.  C,  held  that  the  goods  were  in  his  order 
and  disposition  with  the  consent  of  the  true  owner,  imder 
6  Geo.  4,  c.  16,  s.  72 ;  being  of  opinion  that,  inasmuch  as  the 
possession  of  D.  Acraman  was,  in  the  eye  of  the  world,  re- 
ferable to  his  own  original  title,  the  son,  who  was  able  and 
concerned  to  give  notice  of  the  charge,  by  omitting  to  do  so, 
permitted  a  mistaken  view  of  the  matter  to  be  entertained,  so 

(a)  3  T.  R.  618.  {e)  1  B.  &  P.  293. 

(b)  Id.  620,  n.  (/)   3    Deacon  &   De   Grex's 

(c)  8  T.  R.  82.  Bankruptcy    Cases,   117.      See 
Id)  1  Bos.  &  P.  88.  Armstrong  y.  Baldocky  Gow,  33. 

VOL.  XVI.  K  K  K  M.  W. 
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as  to  cause  the  reputation  of  absolute  ownership  by  D.  Acra- 
man  to  continue^  and  thus  gave  consent  not  merely  that  his 
V*  father  should  have  a  life  interest  in  them,  but  that  he  should 

possess  them  absolutely  (a).  In  Haselinton  v.  GiU{h\ 
cows,  the  property  of  the  wife,  were  assigned  by  her,  before 
marriage,  to  trustees  on  trust  to  permit  her  to  dispose  of 
them  and  their  increase  for  her  and  their  own  proper  use. 
The  husband  covenanted  to  permit  the  wife  to  carry  on  the 
trade  of  a  cowkeeper  for  her  sole  use  and  benefit.  ThiB 
settlement  was  upheld  agdinst  the  debts  of  the  husband : 
Lord  Mat^field  saying  its  consideration  was  valuable,  be- 
cause it  was  made  before  marriage,  and  the  more  so  because 
it  was  a  settlement  of  the  wife's  own  property  before  mar- 
riage ;  but  that,  if  the  husband  had  carried  on  the  trade 
in  his  own  name,  and  contracted  debts  in  it,  that  would 
have  varied  the  case.  [Pcarke^  B. — In  the  case  put  by  Lord 
Man^Idy  the  husband  would  have  been  using  the  cows  in 
a  manner  inconsistent  with  the  trusts  of  the  deed.  Here 
all  that  has  been  done  is  according  to  the  trust  of  the  deed 
and  consistent  with  it(c),  viz.,  permitting  the  ¥riLfe  to  en- 
joy the  furniture  and  other  articles.]  Where  the  settled 
chattels  have  always  been  the  property  of  the  husband, 
his  possession,  particularly  afler  he  became  a  trader,  would 
be  referred  to  that  property.  [JParfc,  B. — The  best  expo- 
sition of  the  law  on  this  subject  is  that  which  is  given 
by  Lord  Ralesdak,  in  Joy  v.  Campbell  {d).  Here,  as  in 
that  cose,  the  trustees  were  to  permit  the  wife  to  enjoy.] 

Pollock,  C.  B. — The  furniture  and  other  articles  passed 
by  the  deed  to  the  trustees,  just  as  if  they  had  been  the 
pro()erty  of  the  wife  herself  before  the  marriage. 

(a)  See  EU  parte  Horwood^  1      &  Adol.  4d8;  (Jarr  v.  Burdist,  5 
Mont.  Jl-  Macarthur,  169 ;  fVhit-     Tyrw.  316. 

JMd  V.  Bram^  ante,  p.  282.  (d)  1  Sch.  &  Lef.  366.    See  it 

(b)  d  T.  R.  620,  n.  stated  ante,  p.  286. 

(c)  Mwlmdak  v.  Booth,  3  B. 
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Pabke,  B. — The  possession  which  has  followed  the  deed         1847. 
has  been  right,  and  consistent  with  its  terms.  Simmons 

V. 

Edwards. 

xiOLFB^  D.y  and  Platt,  B.^  concurred. 

Feb  Curiam,  Kule  refused  (a). 

(a)  See  Ex  parte  Mtua^^  2  Mont.  &  Ayr.  173 ;  Esc  parte  Elliston^ 
Id.  305. 


D 


Ivimey  t?.  Marks.  May  l. 

EBT  for  work  done  and  materials  found  by  the  plain-  An  attorney  is 


tiff  as  an  attorney,  with  counts  for  money  paid  and  on  an  cif^in  his'biil 

account  stated.    Pleas:  1st,  never  indebted:    2nd,  as  to  «» well  every 

court,  as  the 

the  first  and  second  counts,  that  the  plaintiff,  before  and  at  name  of  every 

the  time  of  the  doing  of  the  said  work  and  providing  of  the  business 

the  said  materials,  and  of  the  paying  the  money,  as  in  those  done^*^s^ucir" 

counts  mentioned,  was  an  attorney  of  her  Maiesty's  Court  ^}^  ^  "» ®"^*^ 

,  ''  ^       .^  thing,  and  it  the 

of  Exchequer  at  Westminster  and  a  solicitor  of  her  Ma-  same  bill  blends 

jesty's  High  Court  of  Chancery,  and  the  said  work,  and  don^S  a  court 

every  part  thereof,  was  business  done  by  him  as  an  attor-  cJ^^J^^q^'^ 

ney  and  solicitor ;  and  the  said  materials  were  provided  by  ^o^k  apparently 

-,,  ,  ...  done  in  some 

the  plaintiff  as  aforesaid,  as  an  attorney  and  solicitor,  in  court  of  com. 

and  about  the  said  work  and  busineae,  and  not  otherwise;  ^rpJrutiTgoat 

and  the  said  money  in  the  first  count  mentioned  was  and  ^l>»ch,the  cUent 

"^  cannot  judge  or 

is,  and  consisted  and  consists  of  fees  and  charges  for  the  be  advised 

said  business  so  done  and  the  said  materials  so  provided,  should  refer  the 

and  of  no  other  money  whatever ;  and  the  said  money  in  ^^^.^^}  ^^^ 

the  second  count  mentioned  to  have  been  paid  was,  and  *}»«  charges  in 

*  the  same  bill 

every  part  thereof  was,  so  paid  by  the  plaintiff  as  an  attor-  for  equity  busi- 

ney  and  solicitor,  in  disbursements  for  and  in  and  about  ^^tiy stated, 

the  said  work  and  business,  and  not  otherwise.     And  the  ^5°^^*^  ^' 

K  K  K  2 
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IS47.  defendant  further  says,  that  this  action  was  commenced  on 
the  20th  July,  1846^  and  that  no  bill  of  the  said  fees, 
charges,  and  disbursements,  or  of  any  or  either  of  them,  or 
of  any  part  thereof,  subscribed  with  the  proper  hand  of  the 
plaintiff,  was,  one  calendar  month  or  at  any  time  before  the 
commencement  of  this  suit,  delivered  unto  the  defendant, 
or  sent  by  the  post  to  or  left  for  the  defendant  at  his 
counting-house,  office  of  business,  dwelling-house,  or  hist 
known  place  of  abode ;  nor  was  any  bill  of  the  said  fees 
and  disbursements,  or  of  any,  &c,  one  calendar  month  or 
at  any  time  before  the  commencement  of  this  suit,  delivered 
unto  the  defendant  (a),  or  sent  by  the  post  to  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling- 
house,  or  last  place  of  abode,  inclosed  in  or  accompanied  by 
a  letter  subscribed  with  the  proper  hand  of  the  plaintiff, 
referring  to  such  bill,  as  was  and  is  required  by  the  statute 
in  such  case  made  and  provided  (i).  And  the  defendant 
further  says,  that  the  plaintiff  was  not  authorised  to  com- 
mence this  action  by  any  judge  whatsoever  (c);  and  that 
the  defendant,  at  the  time  of  the  commencement  of  the 
suit,  was  not,  nor  ever  was,  an  attorney  of  any  court  what- 
soever.— Verification. 

Beplication  to  last  plea,  that  a  bill  of  the  said  fees, 
charges,  and  disbursements  was,  one  calendar  month  before 
the  commencement  of  this  suit,  to  wit,  on  17th  June,  1846, 
duly  left  for  the  defendant,  to  wit,  by  the  plaintiff,  at  his 
the  said  defendant's  office  of  business,  inclosed  in  a  letter 
subscribed  with  the  proper  hand  of  the  plaintiff,  to  wit, 
with  his  the  plaintiff^s  own  name,  referring  to  such  biU,  in 
manner  and  form  as  required  by  the  statute  in  such  case 
made  &c     Issue  thereon. 

The  particulars  of  demand  were  for  882.  15<.  8dL  for 
work  done  by  the  plaintiff,  as  an  attorney  and  solicitor,  for 


(a)  PauUer  v.  Lituell,  8  Dowl.  {^)  6  &  7  Vict-  c.  73,  s.  37. 

P.  C.  260.  (c)  Ibid.,  and  s.  43. 
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the  defendant  at  his  request,  and  for  money  paid  and  fees 
due  in  respect  thereof,  from  September,  1843,  to  the  month 
of  May,  1846.  At  the  trial,  before  PlaUy  B.,  at  the  Mid- 
dlesex Sittings  in  Michaelmas  Term,  1846,  the  delivery  of 
the  bill  at  the  defendant's  shop  in  Oxford-street  was  proved. 
The  bill  was  for  conveyancing  (a)  and  for  business  done  in 
the  Court  of  Chancery  and  in  Bankruptcy,  and  in  an  ac- 
tion thus  described — "  Yourself  ats.  Erskine,"  subjoining 
items,  "time  to  plead,"  "attending  judge's  derk,"  &c., 
shewing  the  cause  to  have  been  apparently  in  a  court  of 
common  law,  but  not  stating,  according  to  6  &  7  Vict, 
c.  73,  s.  37,  in  what  court  the  action  was  (i),  viz.  whether 
in  a  superior  court  at  Westminster  or  in  a  local  court 
only. 

The  business  charged  for  was  proved  to  have  been  done ; 
but  it  was  insisted  for  the  defendant,  that  the  plaintiff 
should  be  nonsuited,  as  the  bill  did  not  describe  the  busi- 
ness, or  the  court  in  which  it  was  done.  MartindaU  v. 
Falkner{c)  was  relied  on.  The  plaintiff  obtained  a  ver- 
dict for  the  amount  of  the  bill,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  to  the 
amount  of  work  done  in  chancery,  bankruptcy,  or  convey- 
ancing. 

Peacock  having  obtained  a  rule  according  to  the  leave 
reserved, 

Farrar  shewed  cause. — [Parfe,  B. — The  whole  ques- 
tion turns  on  the  bill.  Must  not  it  state  the  court  in 
which  the  business  was  done?]  The  bill  delivered  does, 
as  to  £20,  comply  with  the  6  &  7  Vict.  c.  73,  s.  37  (d). 

(a)  Brooks  v.  Basiett,  16  Law  C.  P.,  91. 

J.,  Q.  B.,  178.  (d)  Enacting  that,  on  appli- 
ed) See  16  M.  &  W.  548  ;  Lane  cation  of  the  party  chargeable  by 

V.  Glenny,  7  Ad.  &  E.  83.  an  attorney   or    solicitor's   bill 

(e)  2  C.  B.  706 ;  16  Law  J.,  within  the  month  after  delivery 
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1847. 


Engleheart  v.  Moore  (a)  shews  that  an  attorney's  bill  for  oom- 
mon-law  business  most  shew  in  what  court  the  business  was 
done,  Alderwn^  K,  there  assigns  as  a  reason,  that  it  is  very 
material  that  the  bill  should  shew  in  what  court  the  buoness 
was  dcme,  because  the  fees  are  different  in  difllerent  coturts^ 
and  an  attorney  cannot  advise  a  party  as  to  the  propriety  of 
taxing  a  biU,  unless  he  knows  in  what  court  the  fees 
were  paid;  for,  without  such  information,  he  oould  not 
know  whether,  on  taxation,  one-sixth  of  the  bill  would 
be  struck  off  or  not(&).  Now  substantial  infoimaiioQ  has 
here  been  giyen ;  for,  looking  at  the  whole  bill,  an  attorney 
would  be  satbfied  from  the  items,  ^summons  fin:  time  to 
plead,  attending  judge's  derk,"  &o.,  that  the  wmrk  was  done 
in  one  of  the  superior  courts,  and  the  charges  would  be 
similar  in  either  of  them.  Is  an  attorney  still  obliged  to 
go  for  taxation  to  the  court  where  the  greatest  part  of 
the  business  in  amount  of  the  Talue  was  transacted  (c)? 
\Parkey  B. — He  is  at  liberty,  but  not  bound  to  do  sa 
Had  the  taxation  b^un  in  the  Court  of  Chancery,  the 
taxing  officer  there  would  have  sent  the  bill  to  that  court 


of  a  signed  bill,  "  it  shall  be  law- 
ful, in  case  the  business  contained 
in  such  bill,  or  any  part  thereof, 
shall  haye  been  transacted  in  the 
High  Court  of  Chancery,  or  in 
any  other  court  of  equity,  or  in 
any  matter  of  bankruptcy  or  lu- 
nacy, or  in  case  no  part  of  such 
business  shall  haye  been  trans- 
acted in  any  court  of  law  or 
equity,  for  the  Lord  Bigh  Chan- 
cellor or  Master  of  the  RoUs,  and 
in  case  any  pari  of  such  business 
shalJ  kave  been  transacted  in  at^ 
other  courts  for  the  Courts  of 
Queen's  Bench,  Common  Pleas, 
Exclieqner,  Court  of  Common 
Pleas  at  Lancaster,  or  Court  of 


Pleas  at  Durham,  or  any  judge 
of  either  of  them,  and  they  are 
hereby  respectively  required  to 
refer  such  bill,  and  the  demand 
of  such  attorney  or  solicitor,  ex- 
ecutor, administrator,  or  assignee 
thereupon,  to  be  taxed  and  settled 
by  the  proper  officer  of  the  court  in 
which  such  rrferenceshaUhsmaisj 
without  any  money  being  broi^ht 
into  court. 

(a)  15  M.  &  W.  548. 

{b)  S.  P.,  per  Lord  Denman, 
6  Q.  B.  268, — y\z,  so  as  to  make 
the  attorney  pay  the  costs  of 
taxation  under  sect.  37. 

(c)  This  was  so  enacted  by  2 
Geo.  2y  c.  23. 
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of  common  law  where  most  of  the  common-kw  business  1847. 
was  done^  to  tax  that  part  of  the  bill.  In  Leuns  y. 
Primrose  (a)  ihe  Court  of  Queen's  Bench  held,  that,  by 
the  old  act,  2  Geo.  2,  c.  23,  s.  23,  the  client  was  enti- 
tled to  know  to  what  court  he  is  to  apply  for  taxation  of 
the  bill,  as  well  as  in  what  cause.  The  like  reasons  were 
given  as  were  afterwards  adopted  by  this  Court  in  Engle^ 
heart  v.  Moore.l  The  taxation  in  the  common  law  courts 
is  equal  Why  should  the  client  go  first  to  the  Court 
of  Chancery,  in  order  to  be  sent  elsewhere  for  taxation 
of  part  of  his  bill?  Martindale  v.  Faikner{b\  following 
Lewis  V.  Primrose,  decides  that,  by  the  old  act,  2  Geo.  2, 
c.  23,  the  attorney's  bill  should  so  far  disclose  the  title  of 
the  suit  or  proceeding,  with  the  name  of  the  court  in  which 
the  greatest  part  of  the  business  was  done,  as  to  enable  a 
person  of  ordinary  understanding  to  collect  the  name  of  the 
suit  and  the  court  in  which  the  matters  charged  for  took 
place.  [Parke,  B. — In  point  of  practice,  a  bill  is  always 
referred  for  taxation  to  the  court  in  which  the  greater  part 
of  the  business  was  done.  In  Lewis  v.  Primrose,  Lord  Den-- 
man  says — "  The  only  object  of  the  enactment  (c)  is,  that 
the  client,  if  he  likes,  may  take  the  bill  to  another  attorney 
for  his  advice  on  it.  Why  is  the  client  to  be  forced  to  ask 
questions?  and  how  can  we  say  that  he  is  told  in  respect  of 
what  business  the  charge  is  made,  when  he  is  not  told 
where  the  business  was  done  ? "  He  then  adds,  that,  in 
such  a  case  as  in  that  of  a  notice  of  action  against  a  magi- 
strate, the  facts  which  are  spoken  of  must  be  fully  brought 
to  the  knowledge  of  the  party  receiving  the  notice.  Then 
Patteson,  J.,  says,  "  The  argument  drawn  from  the  power 
the  Court  has  to  order  taxation  appears  to  me  very  strong. 
For  how  inconvenient  it  would  be,  if  a  judge,  in  order  to 

(o)  6  Q.  B.  265.  parallel  to  6  &  7  Vict.  c.  73, 8. 37, 

{b)  2  C.  B.  706.  the  existing  proyisioD. 

(c)  Viz.  2  Greo.  2,  c.  23,  a.  23, 
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ascertain  whether  he  has  jurisdiction,  had  to  receiTe  cyi- 
dence  shewing  where  the  buuness  had  been  done.  The 
rule  imposes  no  hardship  on  the  phdntiff ;  and  I  think  it 
much  best  to  hold  that  a  bill,  to  be  correct,  must  specify  the 
court  and  the  cause."  Why  should  not  these  reasons  still 
prevail?  By  the  new  act,  6  &  7  Vict,  c  73,  s.  37,  the 
client  is  referred  to  the  court  where  some  part  of  the  busi- 
ness was  done.  If  that  be  a  court  of  equity,  it  refers  the 
common-law  part  to  a  taxing-officer  of  that  common-law 
court  where  it  arose.  In  Martindale  y.  Falkner  (a),  Afaule, 
J.,  differed  from  the  other  judges,  who  thought  that  the 
court  and  cause  might  be  sufficiently  collected  from  the  bill, 
and.  after  entertaining  a  different  ojunion  at  Nim  Prius,  gave 
an  elaborate  judgment  to  shew  that  the  client  ought  not  to 
be  taken  to  know  what  is  familiar  to  practitioners.  In  this 
case,  no  person,  be  he  ignorant  or  skilful,  can  tell  in  what 
court  of  common  law  this  business  was  done.]  The  chao- 
cery..  bankruptcy,  and  conveyandng  items  are  not  disputed. 
Then«  can  the  plaintiff  recover  for  the  residue  ?  [Bolfey 
B. — The  bill  is  sufficient  as  to  them ;  and  leave  was  ^ven 
to  reduce  the  verdict,  by  taking  off  the  common-law  items.] 
Ihnnc  v.  CajTord^b)  shews  that,  though  one  set  of  chaiges 
in  an  attorney's  bill  is  not  properly  detailed,  the  residue, 
which  if.  mav  be  recovered.  Here  the  items  in  Chancery, 
etc.  are  not  disputed.  [^PoUocky  C.  R — In  that  case  it  was 
never  objected  that  the  bill  could  not  be  split,  only  that, 
as  to  a  {particular  item,  no  such  bill  had  been  delivered  as 
was  re^iuired  by  the  2  Grea  2.  Lord  Tenterden  directed 
a  venlict  for  the  residue,  giving  leave  to  move  to  cor- 
rect his  judgment.     Xo  application,  however,  was  made.] 

fVijA>ri,  in  support  of  the  rule. — The  judgment  of  Mtnk, 
J.,  in  Mii^ndale  v.  Falkner  is  strong  as  to  the  principle  which 

V  j^  2  C,  B.  706.  (*)  Ry.  &  M.  280. 
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should  rule  this  case.  \_Ponock,  C.  B. — The  only  question  1847. 
now  is,  whether  the  plaintiff  is  entitled  to  recover  the  costs 
incurred  in  Chancery,  &c.]  The  client  is  put  in  a  different 
position  where  the  bill  delivered  is  as  well  for  common-law 
as  equity  business.  If  a  bill  is  delivered  for  one  sort  of  busi- 
ness only,  the  defendant  might  get  the  costs  of  taxation,  for 
one-sixth  might  be  taken  off;  whereas,  if  both  sorts  of 
business  are  blended,  he  might,  in  a  like  event  of  the  taxa- 
tion, be  obliged  to  pay  those  costs.  Again,  an  attorney, 
if  consulted,  might  be  unable  to  tell  who  would  have  to 
pay  them,  till  he  knew  to  what  court  the  bill  would  be 
referred.  Before  the  new  act,  6  &  7  Vict.,  expressly 
made  charges  for  conveyancing  taxable,  if  they  occurred 
in  a  taxable  bill,  the  whole  became  taxable,  and  the  bill 
must  have  been  delivered  a  calendar  month  before  the 
action.  The  plaintiff  might  have  had  two  bills,  one  for 
the  equity,  and  the  other  for  the  common-law  business; 
but  as  he  has  chosen  to  blend  them,  his  bill  is  an  entire 
thing;  and  the  rule  must  be  laid  down  generally,  with- 
out entering  into  the  amount  of  business  done  in  either 
class  of  courts.  For,  as  the  one-sixth,  if  taken  off,  must  be 
taken  off  the  whole  bill,  the  client  cannot  be  advised  to  risk 
losing  the  costs  of  taxation,  without  knowing  distinctly  from 
the  bill  to  what  court  of  common  law  it  would  be  referred 
by  the  Master  in  Chancery  in  the  usual  course.  If  the 
plaintiff  has  so  specified  his  chancery  charges  in  his  bill  as 
to  give  the  defendant  proper  information  of  them,  he  would 
either  recover  these  without  the  opportunity  of  taxation,  or 
the  bill  would  be  taxed  at  the  risk  of  the  client's  paying 
the  whole  costs  of  taxation.  Therefore  the  rule  should  be 
absolute  for  a  nonsuit,  and  not  merely  to  reduce  the  da- 
mages by  striking  off  the  conunon-law  items. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute  for  entering  a  nonsuit     The  question,  whether 


aso 


ma  ammiei  is  entitled  to  reoorer  soch  put  of  his  bill  as  is 
tnfficieetlT  ftaoed,  is  mggestcd  br  Lord  TemiertUn  at  Nisi 
PriiK,  in  Drew  t.  C^0rd(a%  but  wis  not  moved  in  banc 
aftervmnk,  so  daa  we  do  not  eonsider  the  decision  Inndii^ 
on  ns.  In  Walkr  t.  Ijaey{h\  the  Court  of  Common 
Fleas  seemed  to  be  of  <^Hnion  that  an  attorney  msj 
leoorer  a  daas  of  items  pnqierly  Anted  in  his  bill,  thoi^ 
another  claas  of  items  is  ill  stated  there;  but  that  ease  was 
decided  on  the  old  act  of  2  Greo.  2,  before  the  modem  and 
important  change  in  the  law  by  whidi  every  part  of  an 
attorney's  IhII  is  taxable.  And  in  HSU  y.  Humphreyi  {c\ 
decided  in  the  Court  of  Common  Pleas  very  long  before  that 
enactment  (d).  Lord  EUam^  C.  J.,  held  that  if  an  item  for 
conveyancing,  which,  standing  alone,  was  not  taxable  at 
that  time,  occurred  in  a  bill  otherwise  taxable,  it  could  not 
be  recovered  without  proof  of  a  delivery  of  such  bill  a 
month  before  action  brought,  ^and,"  he  says,  ''on  these 
prindples,  namely,  that  what  is  paid  for  conveyancing  is 
paid  in  the  character  and  in  the  exercise  of  the  duties  of  an 
attorney ;  that  a  person  shall  not  split  the  demand  which  he 
has  in  the  character  of  an  attorney ;  and  that  the  statute 
attaches  on  the  whole  demand  which  he  has  in  that  chanuy 
ter."  That  appears  to  me  well  decided,  and  on  good  rea- 
sons. Then,  as  the  client  is  entitled  to  have  his  whde  lull 
taxed,  if  the  attorney  does  not  deliver  a  8u£Scient  bill  as  to 
the  whole,  it  is  the  same  case  as  if  he  had  delivered  no  bill  at 
all.  I  adopt  Mr.  PeacocKs  argument — that,  when  a  bill  is 
delivered  blending  items  of  business  done  in  the  courts  of 
law  and  equity,  the  client  is  entitled  to  have  the  whole  Inll 
taxed ;  and  if  no  court  of  common  law  in  which  the  business 
was  done  is  mentioned  in  that  bill,  the  result  is  the  same  as 
if  no  bill  at  all  had  been  delivered.     Here  there  dearij 

(a)  Ry.  &  M.  280.  (c)  2  Bos.  &  P.  343. 

(6)  1  M.  &  Gr.  54.  (<i)  6  &  7  Vict,  c  73,8.  37. 
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were  other  items  for  business  done  in  Chancery ;  yet  no  1847. 
such  bill  was  delivered  as  to  get  the  other  class  of  items 
taxed.  The  plaintiff  has  not  delivered  such  a  bill  as  he 
could  be  fairly  advised  to  get  taxed^  except  at  a  risk 
of  taxation  in  both  courts,  incurring  the  costs  of  the 
whole. 

The  other  Barons  concurred. 

Kule  absolute  for  a  nonsuit. 


AspRET  V.  Levy.  Ma^  4. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  The  plaintiff 

Plea,  non  assumpsit.     The  particular  of  tiie  pl^ntiff's  de-  fo^£25  for  the 
mand  claimed  £25  for  money  paid  by  the  plaintiff  for  the  aocommodation 

11  T  1      TTT-i     of  F.,  who  was 

use  of  the  defendant,  and  at  his  request,  to  one  John  Wu-  pressed  at  the 
liams,  in  respect  of  a  certain  bill  of  exchange,  dated  28th  fendant,  a  sheV 
January,  1846.   At  the  trial,  at  the  Middlesex  Sittings  after  ^l^'^Zl'l'"'' 
last  Michaelmas  Term,  before  the  Lord  Chief  Baron,  lie  fol-  claimed  as  being 

dae  for  posses- 

lowing  appeared  to  be  the  facts.     The  defendant,  a  sheriff's  sion.money.  F. 
officer,  was  in  possession  of  the  goods  of  one  Fi^ucher  imder  a  bm  dUcounted 
fi.  fa.  at  the  suit  of  Hart     A  prior  execution  had  issued  by  ^^  ^®  dcfend- 

^  ^    ant  or  else- 

Grddshede  against  the  same  goods ;  but  a  subsequent  distress  where,  and  to 
for  rent  having  exhausted  them  all,  Goldshede  withdrew  tiff  the  surplus 
from  possession,  without  claiming  possession-money.     The  J^^  hc  dc^ 
attorney  for  Hart  gave  an  unconditional  order  to  the  defend-  P^^,®4  '^^*^ 

•^    ,  ^  the  defendant 

ant  to  withdraw  also,  but  the  defendant  refused,  except  as  a  security  for 

.«.  /*••/*«'/•  •  £>  that  sum  I  the  de- 

on  the  terms  of  receivmg  £5  for  possession-money  Irom  fendant  know- 
Faucher.     Faucher  told  him  he  hoped  the  plaintiff  would  g^^^^^'^^a""" 
acc^t  a  bill  for  his  accommodation.    The  defendant  said,  if  that  the  plain- 

tiff  had  had  no 
▼alne  for  his 
aooeptmoe.  The  defendant  indorsed  it  over,  and  kept  the  proceeds.  The  holder  sued  the  plaintiff, 
who  thereupon  paid  him  the  whole  amount  of  the  bill : — HM^  that  the  plaintiff  had  no  right 
of  action  against  the  defendant  as  for  money  paid  to  Ids  use  on  a  request  implied  by  law ;  but 
that  his  remedy  was  against  F.,  on  an  implied  contract  to  indemnify  the  plaintiff  for  lending  him 
hk,  the  plamtUr^t  acceptance. 
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1847.        Faucher  could  obtain  the  pbuntifTs  security  for  seven  guineas, 
which  he  then  demanded  for  possession-money,  he,  the  de- 
fendant, would  leave  possession.   The  plaintiff  after  warda,  on 
Faucher's  request,  accepted  the  bill,  dated  28th  of  January, 
1846,  drawn  by  Faucher,  for  £25,  at  two  months'  date,  on 
the  imderstanding  that  Faucher  would  get  it  discounted 
by  the  plaintiff,  or  elsewhere,  and,  after  retaining  the  seven 
guineas,  give  the  plaintiff  the  difference.     Faucher  handed 
this  bill  to  the  defendant  as  a  security  for  the  £5  posses- 
sion-money as  first  demanded,  and  the  defendant  withdrew 
his  man  from  possession,  but  would  not  discount  or  give  up 
the  bill  till  he  received  seven  guineas.     The  bill  was  not 
discounted,  but  was  indorsed  by  the  defendant  to  Williams, 
and  handed  to  Teague,  the  attorney  to  Williams.     At  its 
maturity,  on  the  31st  of  March,  it  was  presented  for  pay- 
ment by  Teague  on  behalf  of  Williams,   and  was  dis- 
honoured.    Williams  then  sued  the  present  plaintiff  on 
the  bill,  and  declared  on  the  2nd  of  May.     On  the  7th  of 
May,  the  defendant,  through  Teague,  offered  to  pay  £13  to 
the  plaintiff's  attorney,  and  to  deliver  up  the  bill  to  him  on 
receiving  £12  and  interest.     The  plaintiff  did  not  answer 
this,  but  on  the  16th  of  May  settled  the  action  with  AVTl- 
liams,  by  paying   him   £25,  the  amount  of  the  bill,  and 
10/.  4:8.  costs.     On  that  day  the  defendant  was  served  with 
the  following  notices.     The  first  was  as  follows : — 


cc 


To  Mr.  Lawrence  Levy. 


"  I  hereby  pve  you  notice,  that  the  bill  of  exchange 
drawn  by  myself  upon,  and  accepted  by,  Mr.  Frederick 
Asprey  (the  plaintiff)  for  the  sum  of  £25,  dated  the  28th 
day  of  January,  1846,  payable  two  months  after  date, 
was  accepted  without  any  consideration,  and  was  handed 
to  me  by  the  said  F.  Asprey  for  the  purpose  of  being 
discounted,  and  for  which  purpose  I  indorsed  and  handed 
you  the  same.     Now  I  hereby  desire  and  authorise  yon 
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to  deliver  the  said  bill  to  Mr.  F.  Asprey,  as  I  have  no         1847. 
claim  on  him  in  respect  thereof.     May  8th,  1846.  Asphbt 

"  Yours,  &C.  ,  ^' 

Lbvt. 

"  F.  Faucher." 
The  second  was  of  the  same  date,  and  in  these  terms : — 

"  I  hereby  give  you  notice,  that  I  am  sued  by  Mr.  Wil- 
liams for  the  amount  of  the  bill  of  exchange  for  £25,  drawn 
by  Mr.  Faucher  on,  and  accepted  by,  myself,  which  bill  is 
more  particularly  mentioned  in  the  annexed  notice ;  and 
Mr.  Williams  having  given  you  notice  for  the  same,  which 
you  have  fraudulently  retained,  I  hereby  give  you  notice, 
that,  if  I  am  compelled  to  pay  the  amount  of  such  bill  and 
costs  to  Mr.  Williams,  I  shall  hold  you  responsible  for  the 

same.     Yours,  &c. 

« m    TIT    T  T        »        "  Frederick  Asprey. 

"  To  Mr.  Lawrence  JLevy. 

The  following  letter  was  then  sent  by  the  defendant  to 
Faucher,  the  drawer  of  the  bill : — 

« 17,  Norfolk-street,  Strand.     May  16th,  1846. 

"  Sir, — I  have  this  day  received  your  notice,  dated  8th 
of  May,  relative  to  the  bill  for  £25,  accepted  by  Mr. 
Asprey ;  and  I  beg  to  inform  you  that  I  had  paid  it  to  Mr. 
Teague  by  a  cheque  on  the  London  and  Westminster  Bank 
for  the  sum  of  £l  3,  being  the  balance  of  the  bill  for  £25,  after 
deducting  £12,  the  amount  payable  by  you  to  myself,  and 
which  cheque  has  been  this  day  returned  to  me  by  Mr. 
Teague ;  and  I,  therefore,  hold  the  same  on  your  account, 
and  am  ready  to  deliver  you  the  £13  at  any  time  on  re- 
quest. 

(Signed)  «L.  Levy.** 

This  letter  was  directed  to  Mr.  F.  Faucher,  at  Mr. 
Asprey's,  6,  Fumival's-inn,  Holbom,  and  was  left  about 
7  o'clock  at  Mr.  Aspre/s  on  the  evening  of  the  16  th  of 
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1847.  May^  1846,  though  the  mesBenger  was  infonned  that  no 
papers  were  received  there  for  Faucher.  Faucher  De?er 
received  it,  and  no  notice  was  taken  of  it 

On  the  same  16th  of  May,  a  letter  was  written  by  the 
phuntiff 's  attorney  to  the  defendant,  applying  to  him  for 
payment  of  the  amount  of  a  bill  for  £25  and  expenses, 
which  he  had  been  compelled  to  pay  to  Mr.  Williainfl  in 
consequence  of  the  defendant's  having  improperly  n^o- 
tiated  the  same,  and  retained  the  proceeds  to  his  own  use, 
and  threatening  proceedings  if  such  payment  was  not 
made. 

Faucher  proved  that  he  had  received  no  value  for  the  bill, 
and  that  there  was  no  other  consideration  for  his  parting 
with  it  to  the  defendant  but  the  £5  between  him  and 
defendant 

For  the  defendant,  it  was  submitted  that  the  action  would 
not  lie,  because  the  plaintiff  had  paid  the  amount  of  the  bill 
without  compulsion,  and  the  defendant  had  a  right  to  retain 
it  as  against  Faucher  for  7L  Is.,  or  at  least  for  £5,  The  de- 
fendant had  indorsed  it  to  Williams,  who  sued  on  it  before 
any  notice  had  been  given  by  the  pluntiff  respecting  tlie 
biU.  The  Lord  Chief  Baron  observed,  that  there  was  no 
dispute  as  to  £5.  A  verdict  was  found  for  the  plaintiff  for 
£20,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
the  Court  to  be  at  liberty,  on  disposing  of  that  motion,  to 
enter  a  verdict  for  £25,  if  they  should  think  fit  A  rule 
having  been  obtained  according  to  the  leave  reserved, 

Watson  and  Taprell  shewed  cause. — This  action  is  sus- 
tainable for  £25,  as  money  paid  to  the  use  of  the  defendant 
First,  as  there  were  no  goods  of  Faucher  on  which  to  kvy 
the  execution,  the  defendant  could  not  claim  possession- 
money  from  Faucher  (a).  Next,  as  to  the  acceptance  ob- 
tained from  the  plaintiff  by  Faucher,  and  deposited  by  him 

(a)  BuckU  T.  Bewn,  8  B.  &  C.  688. 
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with  the  defendant,  it  was  held  by  the  latter  either  as  a  1847. 
security  for  the  £5  claimed  for  possession-money  against 
Faucher,  or  without  consideration  as  between  them.  At 
that  moment,  the  plaintiff  became  a  surety  to  the  de- 
fendant for  Faucher,  so  as  to  satisfy  any  requirement  of 
privity  between  the  plaintiff  and  the  defendant.  The  de- 
fendant, having  full  notice  that  it  was  an  accommodation 
bill,  indorsed  it  to  Williams,  and  got  the  amount.  He, 
being  the  only  person  who  paid  anything  on  it,  had  a  legal 
claim  to  enforce  it  against  the  acceptor.  The  plaintiff, 
being  thus  obliged  to  pay  it  to  the  holder,  has  paid  money 
to  the  use,  not  of  Faucher,  but  of  the  defendant,  who,  know- 
ing the  acceptance  to  have  been  given  without  value,  for  the 
accommodation  of  Faucher,  and  intended  to  be  discounted  for 
his  benefit,  indorsed  the  bill  nevertheless  for  his  own  benefit, 
and  got  the  amount;  thus  compelling  the  plaintiff,  the  ac- 
commodation acceptor,  to  pay  it  to  the  indorsee.  In  Bleaden 
V.  Charles  (a).  Hay  drew  a  bill  on  the  plaintiff  for  68i  155., 
which  he  accepted  and  delivered  to  him  to  assist  him  on  an 
emergency.  It  was  afterwards  delivered  up  to  the  plaintiff 
without  being  used ;  but  Hay  having  afterwards  bought 
£20  worth  of  goods  from  the  defendant,  obtained  possession 
of  them,  by  getting  the  bill  again  from  the  plaintiff,  and 
leaving  it  with  the  defendant  as  security  for  the  £20, 
telling  him  the  circumstances  respecting  it.  Hay  after- 
wards pidd  the  £20  by  cheque,  and  demanded  the  bill;  but 
being  still  indebted  to  the  defendant,  the  defendant  refused 
to  deliver  it  up,  and  indorsed  it  for  value  to  Henderson,  who 
recovered  on  it  against  the  plaintiff.  The  plaintiff  having 
sued  the  defendant  for  money  paid  to  his  use,  the  Court 
held  that  the  action  would  lie ;  Tindal,  C.  J.,  saying,  the 
money  had  been  paid  in  a  way  which  had  been  service- 
able to  the  defendant,  and  a  privity  had  arisen  between 
them  out  of  the  manner  of  depositing  the  bill  as  a  security, 

(a)  7  Bing.  246. 
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1847.  the  defendant  being  then  apprised  that  nothing  was  due  from 
the  plaintiff  to  Hay  on  it  He  adds,  that  ^^it  is  dear  that, 
after  Hay  had  paid  the  defendant  for  the  goods,  the  indorse- 
ment of  the  bill  by  him  was  wrongful,  and  the  payment  by 
the  plaintiff,  on  Henderson's  suing  him,  compulsory.  There 
has  been,  therefore,  a  compulsory  payment  by  the  plaintiff,  in- 
duced by  an  act  of  the  defendant,  an  act  of  which  he  has  had 
the  full  benefit.  That  is  money  paid  to  the  defendant's  use." 
[Parke,  B. — Here  the  liability  on  the  bill  is  transferred,  but 
it  is  difficult  to  see  how  the  privity  is.]  It  is  no  longer 
necessary  to  make  out  privity  of  contract  between  the  par- 
ties, in  the  action  for  money  paid ;  Poumal  v.  Ferrand{a), 
Lord  Tenterden  there  affirms  the  general  principle,  that  one 
man  who  is  compelled  to  pay  money  which  another  is  bound 
by  law  to  pay,  is  entitled  to  be  reimbursed  by  the  latter, 
who  may  sue  him  as  for  money  paid  to  his  use ;  and  Hd- 
royd  and  Littledale,  Js.,  assert  the  same  law,  as  governing 
payments  of  the  debt  of  another  by  compulsion  of  legal 
process.  The  latter  cites  JSxall  v.  Partridge  (&)  as  similar 
in  principle ;  and  adds,  ^^  There  the  lessees  were  liable  by 
law  to  pay  the  rent  Here  the  acceptor  was  by  law  liable  to 
pay  the  amount  specified  in  the  bill ;  and  the  indorser  was 
liable  only  in  default  of  payment  by  the  acceptor.  So,  in 
Exall  V.  Partridge,  the  stranger,  having  his  goods  on  the 
premises  in  respect  of  which  the  rent  was  due,  became,  by 
reason  of  the  lessee's  default,  liable  to  satisfy  the  rent  out  of 
his  goods.  It  was  held,  in  that  case,  that  the  law  would 
imply  a  promise  on  the  part  of  the  lessees  to  repay  the 
stranger  the  rent  which  he  has  been  compelled  to  pay." 
[Parke,  B. — Here  is  a  contract  between  the  plaintiff  and 
Faucher,  that,  if  the  defendant  will  lend  him  his  accept- 
ance, Faucher  will  indemnify  him  for  any  use  he,  Faucher, 
may  make  of  that  bill.     In  Bleaden  v.  Charles,  Gaseke,  J., 


(a)  6  B.  &  C.  439. 
(b)  8  T.  R.  308.    See  Spencer  v.  Fany,  3  Ad.  &  Ell.  332. 
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puts  that  case  on  the  ground  that,  where  the  price  of  the 
goods  for  which  the  bill  was  deposited  as  a  security  was 
tendered  or  paid,  the  defendant  had  no  longer  any  right  to 
the  bill,  but  was  in  the  condition  of  a  person  who  had 
simply  found  it.  The  plaintiff,  therefore,  was  compelled 
to  pay  by  the  wrongful  act  of  the  defendant ;  and,  as  the 
defendant  had  the  benefit  of  the  payment,  the  money  must 
be  considered  as  paid  to  his  use.  Here  the  bill  was  parted 
with  by  Faucher,  not  for  money,  but  to  secure  a  debt, 
which  he  had  no  right  to  do;  and  in  the  result,  a  third 
person,  Williams,  having  got  it,  became  the  holder,  and  re- 
covered on  it  against  the  plaintiff.  The  case  much  resem- 
bles Bleaden  v.  Charles;  but  the  plaintiff's  difficulty  in  this 
case  is,  that  all  that  was  done  by  him  was  done  on  a  con- 
tract with  Faucher.]  The  sum  of  the  plaintiff's  case  is, 
that  his  bill,  having  got  into  defendant's  hands,  with  notice 
that  no  value  had  been  given  for  it,  the  defendant  takes  a 
step  by  indorsing  it,  which  compels  the  plaintiff  to  pay  it. 
Then  he  is  liable  to  the  plaintiff  as  for  money  paid  to  his 
use,  not  in  respect  of  any  priority  on  the  bill,  but  on  his 
request,  as  implied  by  the  law,  to  pay  it ;  the  compulsion  of 
process  being  the  evidence  of  a  previous  request  on  the 
maxim,  ^^  Omnis  ratihabitio  retrotrahitur  et  mandate  ssqui- 
paratur  "  (a).     Jones  v.  Hibbert  (b)  was  also  cited. 

Hvmfrey  and  Archbold,  in  support  of  the  rule. — The  de- 
fendant, being  a  sheriff's  officer  in  possession,  claimed  seven 
guineas  possession-money  from  Faucher,  the  defendant  in 
the  execution,  and  took  from  him  the  plaintiff's  bUl  for 
£25,  not  to  stand  as  his  security  for  the  seven  guineas 
charged  to  Faucher,  but  in  order  to  be  discounted.  He 
indorsed  the  bill  to  Williams,  who  held  it  when  it  became 
due.  [PoUocky  C.  B. — There  was  no  exchange  of  accept- 
ances.    Faucher  sidd  to  the  plsdntiff,  perhaps  the  defend- 

(a)  1  Wms.  Saund.  264  a,  notes.  (6)  2  Stark.  N.  P.  C.  304, 

VOL.  XVI.  L  L  L  M.  W. 
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1847.  ant  will  discount  the  bill,  and  give  us  the  difference. 
Parke,  B. — The  difference  was  to  be  given  to  Faucher, 
after  deducting  either  seven  guineas  or  £5  from  the  amount 
of  the  bill.  Piatt,  B. — The  plaintiff  might  recover  agunet 
Faucher  for  money  had  and  received.]  If  the  defendant 
had  not  discounted  the  bill,  how  could  he  have  offered  to 
pay  Faucher  the  difference,  viz.  £13  ?  [Parke,  B. — Ac- 
cording to  your  argument,  nothing  has  been  done  with  the 
bill  but  what  the  plaintiff  meant  should  be  done  widi  it : 
so  that  the  plaintiff's  remedy  must  remidn  on  the  old  lia- 
bility of  Faucher.]  If  priority  of  contract  were  not  a 
necessary  ingredient  in  these  cases,  a  man  might  be  made 
debtor  to  another  agwist  his  will.  [PoflocA,  C.  B. — The 
situation  of  the  parties  never  changed  till  after  the  maturity 
of  the  bill,  and  after  an  action  had  been  brought  on  it  by 
Williams  against  the  plaintiff.  Parke,  B. — The  indoraer  is 
security  for  payment  by  the  acceptor ;  and  if  he  pays,  he 
pays  on  account  of  the  acceptor.  Piatt,  B. — In  Pawnal  v. 
Ferrand  (a)  the  £40  was  pidd  in  relief  of  the  defendant 
That  is  not  the  case  here.] 

Pollock,  C.  B. — Thb  rule  must  be  absolute.  I  should 
be  glad  to  have  been  able  to  have  sustained  the  verdict  in  a 
case  where  the  defendant,  having  obtained  the  security  of 
the  plaintiff's  bill  for  £25  for  a  claim  against  a  third  person 
of,  at  utmost,  seven  guineas,  indorsed  it  over,  and  kept  the 
whole  proceeds.  Bleaden  v.  Charles  (i)  was  cited  in  support  of 
the  plaintiff's  claim,  and,  in  one  aspect,  bears  much  on  it.  In- 
deed, till  the  original  circumstances  of  this  case  are  carefully 
considered,  it  seems  exactly  in  points  But  Mr.  Humfrey  has 
ably  pointed  out  the  material  difference  in  point  of  &ct 
between  the  two  cases.  Here  it  was  intended  by  the  plain* 
tiff,  that  the  defendant  should  have  the  bill,  and  discount  it 
He  had  it,  and  either  discounted  or  paid  it  away.    To 

(a)  6  B.  &  C.  439.  (b)  7  Bing.  246. 
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whom  is  he  liable  for  the  proceeds?      The  bill  did  not         1847. 

become  due  till  the  Slst  of  March.      The  writ  was  not 

in  evidence,  but  the  declaration  was  of  the  2nd  of  May. 

No  claim  of  the  bill  was  made  by  the  plaintiff  till  after  it 

was  paid  away  by  the  defendant,  and  an  action  had  been 

brought  against  him  upon  it  by  the  holder,  Williams.    Then 

the  plaintiff's  present  remedy  is  not  against  this  defendant, 

but  Faucher.     It  is  unnecessary  to  consider  what  might 

have  been  the  result  had   the  plaintiff  followed  the  bill 

while  in  the  defendant's  hands,  before  it  was  negotiated. 

Parke,  B. — I  am  of  the  same  opinion.  If  a  man  gives 
his  acceptance  to  another  for  the  acconunodation  of  that 
other,  and  the  bill  is  disposed  of  according  to  the  original 
intention  of  the  parties,  and  the  acceptor  afterwards  pays 
it  accordingly,  he  cannot  call  on  the  indorsers,  but  his 
remedy  is  on  the  original  contract  against  the  drawer. 
Here  the  plaintiff's  remedy  is  against  Faucher,  for  the 
breach  of  his  contract  to  indemnify  the  plaintiff  against  the 
consequences  of  accepting  the  bill  for  his  accommodation. 
My  only  doubt  arises  on  Bleaden  v.  Charles;  but  that  case 
is  distinguishable  on  the  ground  there  put  by  Gaseke,  J., 
and  Bosanqtiety  J.,  and  now  by  the  Lord  Chief  Baron,  which 
shews  that  the  money  has  been  paid  by  the  plaintiff  to  the 
use  of  Faucher,  and  not  to  that  of  the  defendant.  An 
answer  has  been  given  by  my  Brother  Piatt  to  the  observa- 
tion raised  on  Pownal  v.  Ferrand.  As  to  Exall  v.  Par- 
tridgey  the  stranger's  goods,  when  put  by  him  on  the  land, 
became  security  to  the  landlord  for  the  original  tenant, 
who  ought  to  have  paid  the  rent.  The  plaintiff's  remedy 
is  against  Faucher,  to  whom  he  lent  his  acceptance  on  his 
implied  contract  of  indemnity. 

KoLFE,  B.,  concurred. 

Platt,  B. — According  to  the  argument  for  the  plaintiff, 

L  L  L  2 
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1847.        it  might  be  said  that,  had  the  bUl  been  indorsed  by  Wil- 
^p^^^       liams^  and  pidd  by  him,  he  might  have  also  allied  that  he 
^'  had  pcdd  it  to  the  use  of  the  defendant 

Rule  absolute. 


April  27.  Ormerod  and  Others  v.  Thompson  and  Others. 

The  expenses  1  HIS  was  an  action  for  obstructing  the  flow  of  water 

and  tal^ig  through  certain  goits  to  the  plaintiff's  mill  by  raiong  a  ce> 

to  ^rtd^'  tain  weir.     Verdict  for  pkintiff.     The  Master  had  disal- 

whether  a  weir  lowed  £43,  claimed  by  the  plaintiff  as  paid  by  him  to  three 

hftd  been  ini~ 

properly  railed,  surveyors,  for  taking  three  sets  of  leyels  after  action  brought, 
of  piaintiTs  i^  order  to  shew  the  wrongftd  act  of  the  defendants.  The 
notbe^wed*  Master  disallowed  the  items  on  the  ground  that  the  levels 
him  on  taia-     should  have  been  taken  and  the  result  arrived  at  before  the 

tion. 

action  was  brought,  so  that  the  costs  of  taking  them  were 
not  properly  costs  in  the  cause. 

Atherton  now  moved  for  a  rule  nisi  to  review  the  taxa- 
tion.— The  question  of  fakjt  between  the  parties  being,  whe- 
ther the  weir  had  been  improperly  raised,  could  not  be  as- 
certained by  casual  observation,  or  without  experiment 
[Pollocky  C.  B. — You  should  say  that  it  was  essential  to 
the  plaintiff's  case  to  take  observations  of  a  more  skilled 
and  acciurate  nature  than  common  persons  would  make;  for 
Severn  v.  OKve  (a)  shews  that,  though  experiments  of  scien- 
tific men  may  have  been  necessarily  made  in  order  to  afford 
evidence  on  a  point  in  dispute  new  to  them,  the  expenses  of 
so  doing  and  of  their  loss  of  time  cannot  be  allowed.]  The 
expense  of  plans  made  for  information  of  the  Court,  has 

(a)  3  Bred.  &  B.  72.    See  Id.  2d3;  5  M.  &  S.  156,  S.  P. 
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been  allowed :  Holmes  v.  Holmes  (a).     In  May  v.  Selby  (i)         1847. 
the  action  was  against  a  surveyor  for  improperly  rating      ormbrod 
goods  at  an  excessive  price,  and  the  plfdntiff 's  costs  of  thir-  ^' 

teen  witnesses,  employed  by  him  to  survey  the  goods,  m 
order  to  enable  them  to  give  evidence  at  the  trial,  were  dis- 
allowed.  There  the  number  of  surveyors  was  unreasonable. 

Pollock,  C.  B. — We  ought  to  be  cautious  not  to  extend 
the  area  of  costs,  by  allowing  expenses  of  this  kind.  Were 
we  to  relax  as  to  them,  it  is  difficult  to  say  where  they 
would  end.  The  safe  rule  is,  that  the  costs  of  all  evidence 
which  naturally  exists  as  to  any  issue  will  be  allowed, 
but  that  the  expenses  of  artificial  discovery  by  experiments, 
resorted  to  from  the  anxiety  of  parties  to  throw  extra  light 
upon  it,  will  not. 

Parke,  B. — The  report  of  May  v.  Selby ^  in  4th  Scott,  is 
the  most  full  as  to  the  reasons  of  that  decision.  Erskiney  J., 
says:  ^^ These  preliminary  expenses  are  never  allowed. 
Surveyors  are  often  sent  to  measure  work  in  order  that 
they  may  be  qualified  to  give  evidence  as  to  its  value.  I 
never  heard  of  the  expense  of  such  attendances  being  costs 
in  the  cause."  The  Courts  still  adhere  to  the  general  rule 
laid  down  in  that  case,  on  account  of  the  extreme  diffi- 
culty of  discriminating  in  questions  of  this  kind. 

KoLFE,  B. — I  agree  with  the  judgment  pronounced  by 
Ershiney  J.,  as  reported  in  4th  Scott. 

Kule  refused  (a). 

(a)  2  Bing.  75.  (c)  See  Bastard  v.  SmUh^  10 

\b)  4  M.  «s  Gr.  142;  4  Scott,      Ad.  &  £.  213. 
N.  S.,  727. 
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JTo  !.  Ward  r.  Audlaxd,  sued  as  Executor  of  Whitelock. 

Co\T:XAXT.  Declaration  of  24th  of  October,  1845, 
stated  that  before  and  at  the  time  of  the  making  of  the  in- 
denture thereinafter  mentioned,  and  in  the  lifetime  of  the 
said  W.  Whitelock,  the  said  Whitelock  was  possessed  as 
of  his  own  property  of  divers  household  goods,  furniture, 
books,  plate,  linen,  and  china,  and  other  property  and 
effects^  and  thereupon  heretofore,  to  wit,  on  the  7th  of 
Jidr.  1826,  bv  a  certain  indenture  then  made  between 
the  said  W.  Whitelock  of  the  first  part,  W.  T.  Ward, 
Margmret  his  wife,  and  ^L  Hervey,  of  the  second  part,  and 
the  plaintiff  of  the  third  part  (profert  of  the  deed),  after  re- 
citing &c,  and  that  the  said  W.  Whitelock  being  mindful 
and  desirous  of  making  a  provision  for  the  said  W.  T. 
Ward  and  Margaret  his  wife,  and  M.  Hervey,  the  said  )L 
Ward  and  )L  Hervey  being  his  nieces  and  only  near  rela- 
diesaid  tives,  had  proposed  to  assign  and  transfer  all  and  angular 
to  pbiac^.  on  ^^  personal  estate  and  effects  for  the  benefit  of  the  said  W. 
^^fclT^u^S^  T.  Ward  and  Margaret  his  wife,  and  M.  Hervey,  after  the 
orkiscDQitfei  death  of  the  said  W.  Whitelock,  in  manner  thereinafter 
aoAablr  «d.  mentioned,  it  was  witnessed  that,  for  carrying  such  mind 
^'*"'^"       *  ^  and  desire  into  effect  and  execution,  and  for  and  in  oonsi- 


the  funiitwe,  deration  of  the  natural  love  and  affection  which  the  said  W. 

&c.,  tiU  h» 

dcttth.    On  Whitelock  had  and  bore  for  and  towards  his  said  nieces, 

fcncUnt,  hit   '  ^^^  ^^^  their  advancement  and  maintenance  in  life,  and  in 

eiecutor.  be-  consideration  of  10*.  &c  to  him  the  said  W.  Whitelock  in 


and  sold  the       hand  paid  by  the  said  plamtiff  at  or  before  the  execution  of 

whole.    PUin.  '^        -^  * 

tiff  sued  the 

defendant,  as  execntor  of  W.,  on  the  above  covenant  for  further  assurance,  averriiig,  in  hb 
declaration,  that  it  was  at  no  time  necessary  to  sell  any  of  W/s  chattels  to  pay  any  debt  of  W.. 
and  that  there  were  no  creditors  of  his  who  conld  impeach  the  validity  of  the  indenture,  and 
assigning,  by  way  of  breaches,  first,  that  defendant  refused  to  deliver  possession  of  the  fnmitore 
to  plaintiff;  and,  secondly,  that  defendant  converted  and  sold  the  same,  not  alleging  that  he  sold 
it  in  market  overt : — Held,  that  the  plaintiff  was  entitled  to  recover,  at  least  on  the  last  breach, 
the  value  of  the  furniture  possessed  by  W.  from  the  time  of  his  executing  the  deed  to  his  death, 
and  afterwards  sold  by  the  defendant  as  his  executor,  though  ^ver  might  have  been  sustained 
for  the  same  cause  of  action. 
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the  said  indenture,  the  receipt  whereof  was  thereby  acknow-  1847. 
ledged,  and  also  for  divers  other  good  causes  and  considera- 
tions him  thereunto  moving,  he  the  said  W.  Whitelock  by 
the  said  indenture  did  give,  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  amongst  other  things,  all  and 
singular  his  the  said  W.  Whitelock's  household  goods  and 
furniture,  plate,  linen  and  china,  live  and  dead  stock,  effects, 
books,  prints,  and  pictures,  and  all  other  the  personal  estate 
and  effects  whatsoever,  whereof  the  said  W.  Whitelock  then 
was  or  should  or  might  at  any  time  oi'  times  thereafter  be 
possessed  of,  interested  in,  or  entitled  unto,  and  in  whose 
hands,  custody,  or  power  the  same  or  any  of  them  or  any 
part  thereof  were  then  or  might  thereafter  come  to  or  be,  with 
their  and  every  of  their  appurtenances,  and  all  the  estate, 
right,  title,  interest,  equity  of  redemption,  property,  claim, 
and  demand  whatsoever  of  him  the  said  W.  Whitelock,  of, 
in,  to,  or  out  of  the  said  estate  and  effects  or  any  part 
thereof,  to  have  and  to  hold,  receive,  take,  and  enjoy  all 
and  every  of  the  said  goods,  chattels,  and  effects,  and  all  and 
singular  other  the  estate  and  effects  thereinbefore  granted 
and  assigned,  or  mentioned  and  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  unto  the  said  plaintiff,  his 
executors,  &c.,  nevertheless  upon  the  trusts,  and  to  and  for 
the  uses,  ends,  and  intents  and  purposes  following,  that  is 
to  say,  to  the  use  and  behoof  of  the  said  W.  Whitelock  for 
and  during  the  term  of  his  natural  life,  and  from  and  imme- 
diately after  his  decease,  then  as  to,  for,  and  concerning  one 
moiety  or  equal  half  part  thereof,  to  the  use  and  behoof  of 
the  said  W.  T.  Ward  and  Margaret  his  wife,  their  execu* 
tors,  &c.  absolutely ;  and  as  to,  for,  and  concerning  the  other 
moiety  or  equal  half  part  thereof,  to  the  only  absolute  use 
and  behoof  of  the  said  M.  Hervey,  her  executors,  &c  abso- 
lutely, subject  nevertheless  to  a  certain  proviso  therein  con- 
tained, to  the  effect  that  in  case  of  the  said  W.  T.  Ward 
and  Margaret  his  wife,  or  the  said  M.  Hervey,  dying  in  the 
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1847. 

May  1.  Ward  v.  Audland,  sued  as  Executor  of  Whitelock. 

Cofenant.  0  OVEN  ANT.     Declaration  of  24th  of  October,  1845, 

tarj  convey-  Stated  that  before  and  at  the  time  of  the  making  of  the  in- 

to^iminti^hi  ^^^^^re  thereinafter  mentioned,  and  in  the  lifetime  of  the 

execatori,  «cc.,  gaij  W.  Whitelock,  the  said  Whitelock  was  possessed  as 

hif  nimitiire,  ^  ,  * 

effecu,  &c..  in  of  his  own  property  of  divers  household  goods,  furniture, 
me  of  w.,  the  books,  plate,  linen,  and  china,  and  other  property  and 
Sfe^andath^'  effects,  and  thereupon  heretofore,  to  wit,  on  the  7th  of 
death,  in  equal  July,  1826,  by  a  certain  indenture  then  made  between 
nwof  two  nieces  the  said  W.  Whitelock  of  the  first  part,  W.  T.  Ward, 
Cowan?b^*  Margaret  his  wife,  and  M.  Hervey,  of  the  second  part,  and 
Sd'S^^^"***^  the  plwntiff  of  the  third  part  (profert  of  the  deed),  after  re- 
and  executors,    citing  &C.,  and  that  the  said  W.  Whitelock  being  mindful 

to  do  aU  further         ii«  pi*  ••/»!  -i    ..,    m 

nasonableacto  a^d  desirous  ot  makmg  a  provision  for  the  said  W.  T. 
iSrth^X'^''  ^^  *°^  Margaret  his  wife,  and  M.  Hervey,  the  sud  IL 
bHter  assigning  Ward  and  M.  Hervey  being  his  nieces  and  only  near  rela- 

and  transfiBr*  . 

ing  the  said  tives,  had  proposed  to  assign  and  transfer  all  and  singular 

to^u?i^iff!lil  1^18  personal  estate  and  effects  for  the  benefit  .of  the  said  W. 

M^^TainSff  '^'  ^^"^  and  Margaret  his  wife,  and  M.  Hervey,  after  the 

or  his  counsel  death  of  the  said  W.  Whitelock,  in  manner  thereinafter 

sonsblf  ad.  mentioned,  it  was  witnessed  that,  for  carrying  such  mind 

in'possessionof  ^^^  desire  into  effect  and  execution,  and  for  and  in  consi- 

the  furniture,  deration  of  the  natural  love  and  affection  which  the  said  W. 

&c.,  till  his 

death.  On  Whitelock  had  and  bore  for  and  towards  his  said  nieces, 
fendantiVis  '  ^^^  ^^^  their  advancement  and  maintenance  in  life,  and  in 
executor,  be-      consideration  of  10*.  &c.  to  him  the  said  W.  Whitelock  in 

came  possessed,  ^  ^     ^  ^^ 

and  sold  the       hand  imid  by  the  said  plaintiff  at  or  before  the  execution  of 

whole.    PUdn-  '  ^  ^ 

tiflr  sued  the 

defendant,  as  executor  of  W.,  on  the  above  covenant  for  further  assurance,  averriiig,  in  his 
declaration,  that  it  was  at  no  time  necessary  to  sell  any  of  W.'s  chattels  to  pay  any  debt  of  W., 
and  that  there  were  no  creditors  of  his  who  could  impeach  the  validity  of  the  indenture,  and 
assiKuiug.  by  way  of  breaches,  first,  that  defendant  refused  to  deliver  possession  of  the  fumitare 
tu  plaintiflT;  and,  secondly,  that  defendant  converted  and  sold  the  same,  not  alleging  that  he  sold 
it  in  market  overt : — Held,  that  the  plaintiff  was  entitled  to  recover,  at  least  on  the  last  brescfa, 
the  value  of  the  furniture  possessed  by  W.  from  the  time  of  his  executing  the  deed  to  hisileath, 
and  afterwards  sold  by  the  defendant  as  his  executor,  though  tfpver  might  have  been  sustained 
for  the  same  cause  of  action. 
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tlie  said  indenture,  the  receipt  whereof  was  thereby  acknow- 
ledged;  and  also  for  divers  other  good  causes  and  considera- 
tions him  thereunto  moving,  he  the  said  W.  Whitelock  by 
the  said  indenture  did  give,  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  amongst  other  things,  all  and 
singular  his  the  said  W.  Whitelock's  household  goods  and 
furniture,  plate,  linen  and  china,  live  and  dead  stock,  effects, 
books,  prints^  and  pictures,  and  all  other  the  personal  estate 
and  effects  whatsoever,  whereof  the  said  W.  Whitelock  then 
was  or  should  or  might  at  any  time  oi'  times  thereafter  be 
possessed  of,  interested  in,  or  entitled  unto,  and  in  whose 
hands,  custody,  or  power  the  same  or  any  of  them  or  any 
part  thereof  were  then  or  might  thereafter  come  to  or  be,  with 
their  and  every  of  their  appurtenances^  and  all  the  estate, 
right,  title,  interest,  equity  of  redemption,  property,  claim, 
and  demand  whatsoever  of  him  the  said  W.  Whitelock,  of, 
in,  to,  or  out  of  the  said  estate  and  effects  or  any  part 
thereof,  to  have  and  to  hold,  receive,  take,  and  enjoy  all 
and  every  of  the  said  goods,  chattels,  and  effects,  and  all  and 
singular  other  the  estate  and  effects  thereinbefore  granted 
and  assigned,  or  mentioned  and  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  unto  the  said  plaintiff,  his 
executors,  &c.,  nevertheless  upon  the  trusts,  and  to  and  for 
the  uses,  ends,  and  intents  and  purposes  following,  that  is 
to  say,  to  the  use  and  behoof  of  the  said  W.  Whitelock  for 
and  during  the  term  of  his  natural  life,  and  from  and  imme- 
diately after  his  decease,  then  as  to,  for,  and  concerning  one 
moiety  or  equal  half  part  thereof,  to  the  use  and  behoof  of 
the  said  W.  T.  Ward  and  Margaret  his  wife,  their  execu- 
tors, &c  absolutely ;  and  as  to,  for,  and  concerning  the  other 
moiety  or  equal  half  part  thereof,  to  the  only  absolute  use 
and  behoof  of  the  said  M.  Hervey,  her  executors,  &c.  abso- 
lutely, subject  nevertheless  to  a  certain  proviso  therein  con- 
tained, to  the  effect  that  in  case  of  the  said  W.  T.  Ward 
and  Margaret  his  wife,  or  the  said  M.  Hervey,  dying  in  the 
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1847.  lifetiiiie  of  the  aud  W.  Whitdock,  lamng  Imwfiil  iflBoe, 
that  then  the  thaie  of  the  purtj  dying  dioald  go  to  the  ose 
of  the  JaBoe  of  eodi  party  «b  therein  mentJoned ;  and  the  aid 
W.  Whitelock  did  thereby,  for  hinwdf,  his  hein,  execoton, 
adminifitraton,  and  aarigns,  corenanty  &c  to  and  with  die 
plaintiff,  his  executOTs,  ftc,  that  he  the  said  W.  Whitdock, 
his  heirs,  executors^  &c.  and  erery  other  person  or  penons 
haying  or  claiming,  or  who  should  or  might  have  oir  daiin, 
any  estate,  right,  title,  or  interest  at  law  or  in  equity  cS,  in, 
to^  or  oat  of  the  said  perscmal  estate  and  effects  or  any  part 
or  parcel  thereof  intended  to  be  thereby  aaaigDed  and  tnms- 
fenred  by,  fiom,  or  nnder  him,  them,  or  any  of  them,  dioiild 
and  would  firom  time  to  time  and  at  all  times  thereafter,  at 
the  request  of  the  said  {daintifl^  his  executors,  &c^  make, 
do,  acknowledge,  agn,  pass,  and  execdte,  or  cause  and  pro- 
cure to  be  made,  done,  acknowledged,  ogned,  passed,  and 
executed,  all  and  any  such  further  and  other  lawful  and 
reasonaUe  acts,  deeds^  thingsi,  devices,  transfeis,  assign- 
ments, releases,  oonTeyances,  and  assurances  in  the  kw 
whatsoerer  for  the  further  and  better  asognii^  and  tiai»- 
ferring  all  and  singular  the  said  personal  estate  and  eSotto 
thereby  asdgned  and  transferred  or  intended  so  to  be,  and 
every  part  thereof,  with  the  appurtenances^,  unto  the  sud 
plaintiff,  his  executors,  &c.  upon  the  trusts  aforesaid,  be  the 
same  by  any  lawful  ways  or  means  whatsoever,  as  by  the 
said  J.  Ward,  his  executors,  &c.  or  the  person  or  persona 
for  the  time  being  entitled,  or  his  or  their  counsel  learned 
in  the  kw,  shall  be  kwfuUy  and  reasonably  advised  or  de- 
vised and  required,  as  by  the  said  indenture,  &c.  (reference 
to  the  indenture).  And  the  plaintiff  saith,  that  after  the 
making  of  the  said  indenture,  and  in  pursuance  of  the  trusts 
thereof^  the  said  W.  AiVliitelock  r^nained  and  continued  in 
the  possession  of  all  and  singular  the  said  household  furni- 
ture, goods,  and  chattek  of  which  the  said  W.  Whitelock 
was  so  possessed  and  entitied  to  as  aforesaid  at  the  time  of 
the  making  of  the  said  indenture,  and  which  were  comprised 
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In  and  assigned  thereby^  from  the  time  of  making  the  said 
indenture  until  and  at  the  time  of  his  death,  and  that  here- 
tofore, to  wit,  on  the  27th  of  June,  1836,  the  said  W. 
Whitelock  died  so  possessed  thereof,  leaving  the  said  W. 
T.  Ward  and  Margaret  his  wife  him  surviving.  And  the 
plaintiff  further  saith,  that  the  said  M.  Hervey  died  after 
the  making  of  the  said  indenture,  and  in  the  lifetime  of  the 
sidd  W.  Whitelock,  to  wit,  on  the  20th  of  January,  1833, 
leaving  issue  two  children,  i.  e.  W.  Whitelock  and  D. 
Hervey  her  surviving,  and  which  said  two  children  also 
survived  the  said  W.  Whitelock  and  are  still  living ;  and 
the  plaintiff  further  saith  that,  after  the  said  W.  White- 
lock's  death,  to  wit,  on  the  10th  of  July,  1836,  the  said 
household  furniture,  plate,  linen,  china,  and  other  goods 
and  chattels  of  which  the  said  W.  Whitelock  was  so  pos- 
sessed of  and  entitled  to  as  aforesaid  at  the  time  of  making 
the  said  indenture,  and  which  were  comprised  in  and  as- 
signed thereby,  and  which  were  of  great  value,  to  wit,  of 
the  value  of  £500,  came  to  and  were  in  the  hands  and  pos- 
session of  the  defendant,  then  being  executor  of  the  said  W. 
Whitelock.  Nevertheless,  the  plaintiff  in  fact  saith,  that 
the  defendant,  as  such  executor  of  the  said  W.  Whitelock 
as  aforesaid,  did  not  nor  would  from  time  to  time  and  at 
all  times  after  the  death  of  the  said  W.  Whitelock,  at  the 
request  of  the  plaintiff,  make,  do,  acknowledge,  sign,  pass, 
and  execute,  or  cause  and  procure  to  be  made,  done,  acknow- 
ledged, signed,  passed,  and  executed,  all  and  every  such  fur- 
ther and  other  lawful  and  reasonable  acts,  deeds,  things,  de- 
vices, transfers,  assignments,  releases,  conveyances,  and  as- 
surances in  the  law  whatsoever,  for  the  further  and  better 
assigning  and  transferring  the  said  household  furniture, 
goods,  chattels,  and  effects  comprised  in  and  assigned  and 
transferred  by  the  said  indenture,  or  intended  so  to  be, 
unto  the  plaintiff,  upon  the  trusts  mentioned  in  the  said  in- 
denture, by  any  lawful  ways  or  means  whatsoever,  as  by 
the  said  plaintiff  were  lawfully  and  reasonably  advised  and 
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1847.  linen,  china,  books,  prints,  pictures  and  effects,  whidi  were 
upon  and  about  the  house  and  premises  of  the  testator, 
W.  Whitelock,  deceased,  at  Sulhamstead,  in  the  county 
of  Berks,  at  the  time  of  his  death,  and  belonging  to  him 
at  the  time  of  executing  the  indenture  of  the  7th  July, 
1826. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings  after  Michaehnas  Term,  1846,  the  deed  of  July 
1826  was  proved,  and  the  death  of  the  testator  in  1836. 
The  probate  of  his  will,  made  in  1833,  was  produced,  by 
which  he  vested  his  whole  property  in  the  defimdant  and 
another,  in  trust  for  the  children  of  M.  Hervey,  who  had 
died  since  1826.  Two  bills  in  Chancery,  filed  bj  the  plam- 
tiff  gainst  the  defendant  and  others,  to  establish  the  deed, 
had  been  dismissed  with  costs(a).  A  third  bill  was  after- 
wards filed  by  him,  and  a  report  made  bj  the  Master,  that 
the  property  included  in  the  indenture  of  the  7th  July, 
1826,  consisted  of  certain  mortgage  securities,  a  policy  of 
insurance  on  the  life  of  W.  Whitelock,  and  a  quantity  of 
household  furniture,  plate,  linen,  china,  live  and  dead  stock, 
and  effects,  books,  two  portraits  of  himself^  with  a  schedule, 
stating  the  property  of  the  testator  included  in  the  inden- 
ture, which  came  to  the  hands  of  the  defendant  as  his 
executor.  The  only  two  items  material  in  this  case  were, 
"  Produce  of  sale  of  furniture,  244/.  14*.  2d. ;"  **  certain  plate, 
books,  and  other  effects  remaning  unsold,  valued  at  SQL  IIj.** 
The  Master  also  found  that  there  was  other  property  be- 
longing to  the  testator  at  the  time  of  his  death,  which  was 
not  included  in  the  indenture,  and  that  the  testator  owed 
no  debts.  This  bill  also  was  dismissed  with  costs,  on  the 
27th  February,  1845  {b).  A  subsequent  amicable  suit  for 
administration  of  the  assets  was  commenced:  Hervey  v. 
Avdland  and  Others^  Ex  parte  Ward{c).      The   plaintiff 

(o)  See  8  Simons,  671  ;  C.  P.      Rolls. 
Cooper's  R.  146.  (c)  16  April,  1845,  cor.  Shad- 

{h)  See  14  Law  J.,Chanc.,146,      well,  V.  C,  9  Jurist,  419. 
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petitioned  to  be  permitted  to  go  in  before  the  Master  to  1847. 
prove  a  specialty  debt,  by  the  executor's  alleged  breach 
of  covenant.  This  was  refused,  with  costs,  but  leave  was 
given  to  him  to  sue  at  law.  The  plaintiff  confined 
his  case  to  the  goods  on  the  settlor^s  premises  in  July, 
1826  (a),  and  their  identity  with  the  goods  admitted  to 
be  sold  by  the  defendant  being  also  admitted,  a  verdict 
was  ^ven  for  the  plaintiff  on  all  the  issues,  leave  being 
fi^ven  to  the  defendant  to  move  to  enter  a  verdict  on  either 
issue,  or  to  reduce  the  damages.  However,  in  Hilary 
Term,  1847,  Watson  obtained  a  rule  to  arrest  the  judg- 
ment, on  the  ground  of  there  being  no  averment  in  the 
declaration,  that  the  act  required  to  be  done  by  the  cove- 
nant for  further  assurance  was  advised  by  the  plaintiff  or 
his  counsel  {b). 

Martin  and  Hayes  now  shewed  cause. — [Parhey  B. — The 
question  is,  whether,  under  the  deed  by  which  the  chattels 
in  question  were  settled  on  the  grantor  for  life,  and  dis- 
posed of  after  his  death  to  his  nieces,  there  was  such  an 
implied  contract  to  deliver  them  up  in  that  event,  as,  on 
his  executors'  failure  so  to  do,  amounted  to  a  breach  of  the 
covenant  in  the  deed  for  further  assurance  by  the  settlor 
and  his  executors.]  The  plaintiff  contends  that  the  words 
of  the  indenture  amount  to  a  covenant  by  the  grantor,  bind- 
ing his  executors  to  deliver  up  these  chattels  at  his  death 
to  his  nieces.  As  soon  as  the  executors  claimed  a  right  to 
retain  the  chattels  adversely  to  the  parties  entitled  under 
the  deed,  that  covenant  attached  and  came  into  operation. 
The  settlor  had  no  debts,  but  as  his  conveyance  was  volun- 

(a)  See  Lane  y.  ThomUm^  1 C.  Eliz.  9;  King  v.  Jcnes^  6  Taunt. 

B.  379.  418;  Graham  v.  Stone,  1  East, 

(6)  See  9  Bythewood  &  Jar-  632;  JVam  v.  Bickfard,  9  Price, 

man's  Conveyancing,  by  Sweet,  43. 
drd  edit.,  399;  Bennetts  case,  Cro. 
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1847.  ^<^'  ^^  ^^^  material  that  the  poeseedon  of  the  diattels 
settled  should  go  along  with  the  deed:  Tu>yn£s  ca*e{ay 
No  deed  was  necessary  to  transfer  the  chattels,  and  it  may 
be  assumed  to  be  yalid.  [^Rolfs,  B. — Suppose  real  estate 
had  existed?]  If  the  deed  had  been  intended  to  operate 
on  real  property,  by  way  of  feofiment  and  livery  of  sei^ 
and  no  seisin  had  been  delivered  at  the  death  of  the  vendor, 
so  that  the  heir  churned  the  land,  the  heir  would  have 
been  liable  to  perform  the  covenant  for  fiirther  assurance, 
by  maUng  livery  on  the  demand  of  the  trustee  named  in 
the  deed.  In  this  case  of  personal  property  the  settlor's 
covenant  is  expressed  to  be  by  himself  and  his  executors. 
Now  the  sale  and  conversion  by  them  could  not  be  an  act 
done  for  the  further  and  better  assuring  the  chattels  to  the 
phuntiff,  on  the  trusts  of  the  deed,  by  any  lawful  means 
which  he  might  reasonably  require.  [Flati,  B. — If  the 
goods  were  pbused  by  the  defendant  in  the  hands  of  a  third 
party,  trover  would  lie  against  that  third  party ;  for,  under 
the  circumstance  to  which  the  defendant  owed  his  pos- 
session of  them,  he  could  not,  by  selling  out  of  market 
overt  (i),  confer  any  property  in  them  contrary  to  that 
created  by  the  deed.  Cooper  v.  WiUomatt{e)i  for  it  was 
incumbent  on  the  purchaser  to  see  that  the  vendor  had  a 
good  title.  In  Twyne^$  case,  the  conveyance  of  the  goods 
was  binding  as  between  the  parties.  Parke,  B. — No  doubt 
the  plaintiff  might  have  sued  in  trover.  In  Irons  v.  Small' 
piece(d)y  it  was  held  that  the  verbal  gifl  of  a  chattel,  without 
actual  delivery,  does  not  pass  the  property  to  the  donee, 
Abbotty  C.  J.,  saying,  ^^  By  the  law  of  England,  in  order 

(a)  8  Co.  80  b.  weekly  rent,  he  undertaking  to 

(b)  Loeschman  y.  Maehin^  2  deliver  them  on  demand.  Afier- 
Stark.  N.  P.  C.  811.  Acted  on  in  wards  A.  sold  and  delivered  it  to 
1  C.  B.  672.  C,  a  bon&  fide  purchaser.    B. 

{e)  1  C.  B.  672.    A.  sold  fur-      maintained  trover  against  C. 
niture,  &c.,  to  B.  by  bill  of  sale,         (i)  2  B.  &  Aid.  WJ. 
and  B.  allowed  A.  to  use  it  at  a 
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to  transfer  property  by  gift,  there  must  either  be  a  deed  1847. 
or  instrument  of  gift,  or  there  must  be  an  actual  deli- 
very of  the  thing  to  the  donee."  That  is  not  correct.] 
In  Lunn  v.  Thornton  (a),  Maule,  J.,  observes  on  Lord 
Tenterden^i  opinion  as  remarkable,  and  leaves  it  to  be  in- 
ferred that  the  assignment  might  be  otherwise  than  by 
deed.  [Parker  B. — Grass  and  com  growing  and  stand- 
ing on  the  ground,  and  fruit  on  trees,  are  grantable  (&)• 
Pollocky  C.  B. — If  a  third  person  was  in  possession  of  the 
goods,  the  defendant  might  have  given  an  order  to  deliver 
them  to  the  plaintiff.]  Had  he  refused  to  give  such  order 
to  deliver,  or,  having  pledged  them,  neglected  to  redeem  and 
deliver  them  to  the  plaintiff,  he  would  be  liable  in  trover, 
but  the  right  so  to  sue  is  merely  concurrent  with  his  right 
to  sue  in  covenant.  The  settlor's  object  was  that  the 
grantors  should  have  the  goods  themselves;  but  the  de- 
fendant by  his  own  act,  viz.  the  sale  and  conversion,  has 
absolutely  defeated  that  object,  and  has  rendered  it  as  impos- 
sible to  perform  the  covenant  as  if  he  had  burnt  them. 
[Flatty  B. — The  covenant  must  have  the  same  meaning, 
whether  enforced  against  the  settlor  or  his  executor,  the  de- 
fendant If  the  settlor's  possession  of  these  goods  was  the 
same  as  that  of  the  plaintiff,  why  was  not  the  possession  of 
the  settlor's  executors  also  that  of  the  plaintiff?  ]  The  act 
of  conversion  is  by  the  executor  himself,  the  party  bound 
by  the  covenant,  and  is  therefore  decisive.  .  By  the  deed  the 
defendant  is  to  do  and  execute  all  such  acts,  deeds,  and  things 
as  by  the  plaintiff  might  be  required  for  transferring  as  well 
as  assigning  the  chattels.  Now  "deed"  and  "thing"  can- 
not mean  deed  only,  and  the  transfer,  being  of  chattels, 
might  be  accomplished  by  mere  handing  over  without  deed. 
\Parkey  B. — Had  the  goods  been  settled  on  the  plaintiff  for 
the  life  of  another,  the  plaintiff  would  say  they  must  be 
delivered  up  to  .him.     Flatty  B. — The  subject-matter  of 

(a)  1  C.  B.  679.  (h)  Shep.  Touchst.,  tit  Grant,  245. 
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1847.        tnmgfer  being  peraonalty,  Mwignii  the  proper  peMnng  to  the 
words  used.     Parke,  R — ^Would  m  lefaad  bj  the  defendant 
to  deliyer  op  the  goods  be  m  Ineadi  of  this  ooTensnt?] 
Napper  ▼.  Alingtan{a\  and  Warm  ▼.  Bidtfard(b),  shew  that 
on  a  covenant  to  do  all  sodi  further  and  reasonable  acts  and 
things  for  the  further  and  better  granting  and  secoring  at 
should  be  required,  an  act  not  within  it,  e.  g.  the  covenan- 
tor's refusal  to  direct  hb  trustees  to  laise  monej  cm  taogXr 
gage,  for  the  purpose  of  payii^  a  sum  of  mooey  as  cove- 
nanted, not  being  an  act  of  molestation,  is  not  a  breach 
of  the  covenant.     Here  the  not  doing  the  reasonable  act 
of  delivering  up  the  goods  is  a  breach  of  the  covenant  de- 
clared on,  and  the  question  is  whether  covenant  may  be 
maintained,  not  whether  trover  might  have  been  bron^t 
[Parhe,  B. — Many  acts  lawful  if  done  by  strangers,  would 
be  illegal  if  done  by  parties  to  a  deed.     You  say  the  inten- 
tion of  the  parties  was  that  the  goods  themselves  should  be 
delivered  up  afler  the  settlor's  death,  and  that  a  further 
covenant  of  quiet  enjoyment  is  to  be  implied ;  but  if  so,  then 
the  damages  having  been  assessed  on  the  whole,  there  could 
on]y  be  a  venire  de  novo  (c).]     Still  it  would  prevent  the 
arrest  of  judgment;  for  the  defendant's  sale  of  the  goods,  by 
contravening  the  very  object  of  the  deed  itself,  prevented 
him  from  confirming  the  plaintiff's  title  as  it  required.    In 
Comyns's  Digest,  tit.  " Covenant"  (A.  2),  it  is  said:  "Any 
words  in  a  deed  which  shew  an  agreement  to  do  a  thing, 
make  a  covenant.     So,  if  it  be  said  that  it  is  agreed  A.  shall 
pay  lOil  to  B.  for  his  goods,  this  amounts  to  a  covenant  by 
B.  to  deliver  his  goods,  for  agreed  is  the  word  of  both  "(d). 
[^Parht,  B. — Dering  v.  FaringUm  (e)  shews,  that  an  assign- 

(a)  1  Eq.  Ca8.  Abr.  166.  {d)  Citing   1   Rol.  Ab.  518, 

\b)  0  Price,  43 ;  judgment  ar-  1.  60 ;  1  Sannd.  322 ;  1  Siderfin, 

rested     for     ilKaasignment     of  423;  Sir  T.  Raym.  183;  S.  C, 

breach.  Pcrdoffe  y.  Cole^  1  Saund.  319. 

(c)  Martin  resisted  a  venire  de  («)  1  Freelnan,  368.   Cited  by 

novo,  as  being  against  tbe  agree-  HoU^  C.  J.,  2  Ld.  Raym.  1242 ;  3 

inent  of  counsel  at  the  trial.  Keble,  204. 
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ment  and  transfer  of  a  chattel  creates  an  Implied  covenant 
against  the  assignor  and  all  who  claim  under  him^  though 
it  may  convey  no  title  to  the  grantee.]  From  Twyne^s 
case  till  Edwards  v.  Harden  (a),  it  was  held  that  the  absence 
of  possession  of  chattels  by  a  grantee  after  conveyance  of 
the^TL  was  no  more  tL  e^ence  of  fraud.  That  is 
now  settled  law.  [Parker  B. — In  Edwards  v.  Harben  (a),  it 
was  carried  further,  being  said  by  BuUeVy  J.,  to  constitute 
fraud.  That  was  acted  on,  and  introduced  great  confusion 
into  the  law  for  some  years,  till  it  was  settled  in  many  cases, 
among  the  rest  in  Martindale  v.  Booth  (&).] 

CowUnff,  in  support  of  the  rule. — Trover  was  maintain- 
able in  respect  of  the  subject-matter  of  both  breaches ;  the 
first  being  that  the  defendant  refused  to  deliver  possession 
of  the  goods  to  the  plaintiff;  and  the  second,  that  the  de- 
fendant converted  and  sold  them.  The  present  action  of 
covenant  was  intended  to  elude  the  Statute  of  Limitations 
as  applicable  to  the  action  of  trover,  and  to  secure  the  fruits 
of  it  in  another  shape,  viz.  against  the  defendant  as  execu- 
tor (e).  If  the  defendant  is  liable  as  such  in  this  action,  he 
might  plead  plene  administravit  and  defeat  it,  or  if  he  has 
not  fully  administered,  must  pay  from  the  assets,  whereas 
in  trover  he  would  have  been  personally  responsible  for  his 
own  act  The  declaration  shews  no  br<each  of  covenant, 
there  being  no  sufficient  averment  that  delivery  was  a  rea- 
sonable act  for  further  assigning  to  the  plaintiff,  or  that  his 
counsel  required  it  {dy  [Parke,  B. — Had  this  been  a  grant 
in  trust  for  the  grantor  himself  pur  auter  vie,  and  that 
life  had  dropped  in  the  grantor's  life,  would  he  have  been 
afterwards  liable  for  breach  of  this  covenant?]  It  was 
never  covenanted  or  intended  that  the  plaintiff,  or  any  but 
the  settlor  and  grantees,  should  have  possession  of  the  goods 

(o)  2  T.  R.  587.  Rep.  168. 

(6)  3  B.  &  Ad.  4fc.  (i)  See  1  Jarman's  WUIs,  Re- 

(c)  See  1  C.  P.;  Coopei's  Ch.      marks,  &c.,  Obs.  2. 

VOL.  XVI.  M  M  M  U.  W. 
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settled.     IParke,  B. — ^Was  he  not  to  have  it  at  the  settlor's 
death,  in  order  to  divide  it  in  moieties  to  the  parties  enti- 
tled,  they  not  being  tenants  in  common  ?]     The  deed  no- 
where stipulates  or  contemplates  possession  bj  the  plaintiff 
for  anj  purpose.    He  is  to  do  what  counsel  advises.    That 
shews  it  is  a  covenant  for  doing  anything  necessary  to  com- 
plete the  tide,  e.  g.  if  the  settior  had  only  a  partial  interest 
or  equity  of  redemption.     Then  the  non-ddivery  chaiged 
in  the  first  breach  is  no  breach  of  the  covenant  for  better 
assigning  and  transferring.    If  that  covenant  included  the 
non-delivery  of  the  chattels,  it  would  have  supported  an 
action  against  the  settior  himself,  though  entitied  to  the 
possession  for  life.     The  non-delivery  might  have  been  a 
breach  of  a  covenant  for  quiet  enjoyment,  had  any  existed 
or  been  intended.     This  is  a  limited  covenant  for  titie,  and 
as  such  confined  to  rightful  acts  of  persons  clwrning  by  l^al 
titie,  whereas  a  covenant  for  quiet  enjoyment  extends  to 
acts  as  well  of  tort-feasors  as  of  all  others :  Dudley  v.  Fol- 
Uoit{a).     The  sale,  if  ill^al,  was  an  act  committed  by  the 
defendant  in  his  individual  capacity,  yet  the  action  is  an 
attempt^  by  suing  him  in  a  representative  character,  to 
make  the  assets  of  the  deceased  settior  liable  for  the  defend- 
ant's tort — Wigley  v.  Ashtan  (ft),  Comer  v.  Skew  (c) — ^by 
enabling  tiie  plea  of  plene  administraidt  to  be  pleaded  to  it 
\^Parke,  B. — This  was  clearly  a  covenant  against  the  gran- 
tor's own  act.     Had  he  sold  the  goods,  it  would  have  been 
a  breach,  for  he  could  not  derogate  from  his  own  act     De- 
riHff  V.  Faringttm  (rf)  is  in  point]     There  the  covenantor 
himself  was  sued,  which  is  a  material  distinction.     Suppose 
the  settled  chattel  to  have  been  a  horse,  which  tiie  settior 
af\erw2udd  shot,  could  the  defendant  have  been  liable  for 
the  individual  act  of  the  settlor?     [Pollock^  C.  B. — Had 
Uio  defendant  been  sued  in  his  individual  capacity,  he  would 


(«)  3  T.  R.  504.  (c)  3  m/&  W.  350. 

(A)  3  B.  &  AkL  101.  Id)  1  Freeman,  368. 
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have  been  liable  in  trover,  but,  being  sued  as  executor  of 
the  grantor  under  the  deed,  he  is  liable  in  covenant.]  That 
is  the  doubt  Suppose  a  third  person  to  have  burnt  the 
chattels  between  the  grantor^s  death  and  the  period  of  deli- 
vering them  up,  would  the  defendant,  as  executor,  then  have 
been  liable  ?  This  act,  being  tortious,  was  not  the  subject 
of  an  action  ex  contractu,  but  of  trover.  This  argument 
more  especially  applies  to  the  second  breach,  as  to  which  it 
is  said  the  defendant,  hj  the  sale,  has  put  it  out  of  his  power 
to  perform  his  covenant:  Ford  v.  Tiley{a).  Something 
should  be  shewn  which  it  was  the  defendant's  duty  to  do 
imder  the  covenant.  There  is  no  averment  of  any  sale 
in  market  overt,  or  of  any  demand  of  the  goods  back. 
Twyn^M  case  (&)  shews  that  possession  under  the  deed  may 
be  essential  to  its  validity  if  the  grant  be  fraudulent ;  but 
many  cases  shew  that  want  of  such  possession,  if  consistent 
with  the  deed,  is  not  even  evidence  of  fraud.  The  effect  of 
Dering  Y.Farington  is,  that  the  assignment  of  a  chose  in  action, 
as  a  bond,  though  inoperative  in  point  of  interest,  yet  is  a 
covenant  that  the  assignee  shall  recover  the  money  to  his  own 
use,  so  that  Dering  was  entitled  to  have  in  possession  the 
£500  which  was  to  be  given  him  by  Farington.  To  im- 
ply such  a  covenant  here  would  contravene  the  parties'  in- 
tention. The  defendant  was  not  to  divide  the  chattels  as 
executor. 

Pollock,  C.  B. — We  entertain  no  doubt  that  one  breach 
is  properly  assigned,  and  the  record  may  be  amended  by 
entering  up  judgment  on  that  breach  only.  The  rule  is 
only  to  arrest  the  judgment,  and  will  be  discharged  on  the 
ground  of  one  breach  being  weU  asdgned. 

Parke,  B. — The  rule  must  be  discharged.  This  case 
falls  directly  within  what  Lord  Hale  lays  down  in  Dering 

(o)  6  B.  &  Cr.  325.  (h)  3  Rep.  80  b. 

oL  Bk  m.  iS 
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V.  Farington{d).  The  law  does  not  imply  warranty  of 
present  title  to  assign^  in  cases  of  personal  chattek;  but  a 
covenant  to  do  all  reasonable  acts  for  farther  and  better  as- 
signing and  transferring  chattels  conveyed  by  the  deed, 
means  merely  that  neither  the  covenantor  nor  those  dbdm- 
ing  under  him  will  do  anything  to  interrupt  the  quiet  en- 
joyment of  the  chattels  by  the  parties  contemplated  by  the 
deed.  Here^  by  the  defendant's  sale,  he  did  interrupt  all 
such  enjoyment  The  defendant  is  in  the  same  position,  as 
if  the  present  covenant  for  further  assigning  and  transfer- 
ring the  chattels  had  been  for  the  grantor  and  covenantor 
to  hold  them  pur  auter  vie,  and  he  had  then  himself  de- 
stroyed them.  In  that  case,  according  to  Lord  Halty  the 
covenant  could  be  enforced  as  such  against  the  grantor  and 
all  parties  claiming  under  him.  In  the  last  breach  the  de- 
fendant is  charged  with  keeping  and  retaining  possession  of 
the  chattels,  *^  claiming  the  ownership  thereof  as  executor  as 
aforesud,"  that  is,  under  the  testator,  who  is  the  covenantor. 
If  Dering  v.  Farington  is  law,  the  covenant  has  been  broken. 


(a)  1  Freeman,  368;  1  Mod. 
113;  3  Keble,  304;  6  Vin.  Abr. 
381.  Plaintiff  declares  that  de- 
fendant vendidit,  assignavit,  and 
transponvit  600/.  to  him  that 
was  owing  to  defendant  by  J.  S., 
and  that  he  did  not  permit  him 
to  receive  it.  Two  questions 
were  moved :  first,  whether  these 
words  should  amount  to  an  im- 
plied covenant,  and  it  was  argued 
that  they  should  not,  though  it 
was  in  case  of  an  interest  passed 
or  a  possession  given.  (3  Cro. 
167 ;  1  Leon.  179 ;  1  Roll.  619  ; 
Bedford  v.  Bull),  Secondly, 
admitting  they  would  amount 
to  an  implicit  (implied)  cove- 
nant, yet  this  being  to  transfer  a 
chose  in  action,  and  so  void,  the 


implied  covenant  is  also  void. 
(Owen,  136.)  Per  HaUy  C.  J. : 
*'  Although  these  words  may  not 
amount  to  an  implicit  (implied) 
covenant  against  eigne  titles,  yet 
they  may  be  good  against  the 
party  himself  and  his  acts." 
Thus  stated  by  Lord  HoU,  C.  J., 
in  Lord  Raym.  1242  :  <'Soifa 
man  assigns  a  bond  to  J.  S.,  and 
afterwards  receives  the  money  of 
the  obligor,  if  he  do  not  immedi- 
ately pay  it  over  to  the  assignee, 
the  assignee  may  maintain  sn 
action  of  covenant  against  him  on 
the  word  tusignavUy  and  that  was 

the  case  of  Detring  v. ." 

Also  stated  by  Lord  HoU^  Lord 
Raym.  683,  and  cited  arguendo. 
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and  the  damages  are  payable  out  of  the  testator's  assets.     I         1847. 
have  some  little  doubt  as  to  the  other  breach. 


II0LFE9  B. — Even  if  I  entertained  any  doubt  as  to  one  of 
the  breaches,  it  would  be  absurd  to  have  another  trial  merely 
to  apportion  the  damages  afresh. 

Platt,  B. — As  to  the  last  breach,  I  quite  agree  with 
my  brothers ;  but  as  to  the  other,  I  have  very  considerable 
doubt  whether  the  covenant  is  not  merely  for  title,  as  argued 
by  Mr.  Cowling, 

Rule  discharged. 


Jenkins  and  Others  v.  Morris,  Finnet,  and  Jones.  Ma^  4. 

Assumpsit  on  a  bill  of  exchange,  by  indorsees  against  Indorsee 

/» ii  tgiiMt  the 

acceptors. — The  bill  was  as  follows : —  three  defend- 

ants  as  accept- 

« £34   1^.  5rf.      Liverpool,  9th    May,   1846.      Three  ^2!l^       ' 
months  after  date  pay  to  our  order,  in  London,  the  sum  of  J^^/^era 
thirty-four  pounds  one  shilling  and  fivepence,  value  received  ^jistees  of 

Clarence  Ten- 

in  slating.     William  Harrison,  Robert  Harrison.     To  Mr.  perance  Hall, 

Edward  Mundy  and  others,  trustees  of  Clarence  Temperance  and^aoMpted 

Hall,  Liverpool.     Accepted  payable  at  Messrs.  Barclay  &  ^^!J^e^M  »» 

Co.,   London,   Edward  Mundy.      Lidorsed — Pay  to  the  The  three  do- 

order  of  Messrs.  Jenkins  &  Wood.     William  Harrison,  e.  M.  and  an- 

Robert  Harrison.-  Slf^u:S:2? 

a  body  of  per- 

Pleas  by  defendant  Morris,  first,  that  defendante  did  S^JtJ^^fSi 

>arposeof 
the 


Temperance  Hall.  £.  M.  had  authority  from  all  the  tmsteea  to  accept  the  hill  on  tiieir  behalf  ^» 
Heldf  that  the  defendants  were  bound  by  the  acceptance,  thonch  it  did  not  shew  on  the  face  of 
it  that  £.  M.  intended  to  accept,  not  indifidually,  but  for  himself  and  four  others. 
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not  accept;  secondly^  that  W.  and  R.  Harrison  did  not 
make  the  bill. 

Similar  pleas  by  the  other  defendants. 

At  the  trial,  at  the  last  Liyeipool  Assizes,  before 
Bolfe,  B.,  it  appeared  that  the  three  defendants,  vrith  Mmidy, 
the  acceptor,  and  one  Stephenson,  were  trustees  of  certain 
persons  who  had  united  for  the  purpose  of  building  the 
Clarence  Temperance  Hall  in  Liverpool  All  the  five  trus- 
tees had,  by  written  order,  employed  William  Harrison,  one 
of  the  drawers,  to  slate  their  building.  Having  slated  it^  he 
attended  a  meeting  of  the  society  on  the  day  the  bill  was 
given,  and  applied  for  £10.  The  trustees  conferred,  and 
a  bill  being  mentioned,  one  of  the  defendants  said,  as  to  the 
bill,  they  could  not  refuse  it;  and  the  defendant  Morris 
added,  that  they  should  get  a  mortgage  on  the  HaU  in  a 
month,  and  then  the  bill  should  be  paid.  The  bill  was 
accepted  by  Mundy,  and  given  to  W.  Harrison,  having 
been  seen  by  all  three  defendants. 

For  the  plaintiffs  it  was,  on  this  evidence,  insisted  that 
the  bill,  by  its  context,  shewed  the  acceptance  to  have 
been  on  behalf  of  all  the  trustees.  The  defendant  Morris 
only  appeared  by  counsel  at  the  trial.  For  him  it  was 
contended,  that  the  acceptance,  being  by  Mundy  only,  and 
in  his  own  name  only,  bound  him  only,  and  not  the  de- 
fendants. There  being  no  partnership  between  them, 
but  it  being  part  of  the  pliuntiffs'  evidence  that  they 
were  trustees  of  a  society  or  partnership,  the  learned 
Baron  told  the  jury  that  the  question  in  the  cause  was, 
whether  Mundy,  who  had  in  fact  accepted  the  bill,  had 
authority  from  all  the  trustees  to  accept  it  on  their  be- 
half («).  The  jury  found  that  he  had  such  authority  to 
accept.  Verdict  for  the  plaintiffs  for  the  amount  of  the 
bill,  the  defendant  Morris  having  leave  to  move  to  enter 

(a)  See  Faith  v.  Richmond,  11  Ad.  &  £.  339. 
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a  nonsuit  or  a  verdict. — On  a  former  day  in  this  term         1847. 
(April  16), 

Crompton  moved  according  to  the  leave  reserved. — The 
question  of  authority  from  the  trustees,  as  put  to  the  jury, 
did  not  arise  in  the  cause ;  for  nothing  on  the  face  of  the  bill 
shews  that  Mundy,  who  accepted,  professed  to  bind  the  de- 
fendants, or  had  authority  from  all  the  trustees  to  accept.  At 
all  events,  his  intention  to  accept  for  himself  and  four 
others  should  have  appeared  on  the  bill.  [Parkey  B. — If  a 
bill  be  drawn  on  A.  and  B.,  they  must  accept,  and  appear  on 
the  bill  to  do  so.  The  only  proof  here  was,  that  Mundy,  who 
accepted,  had  authority  to  bind  his  co-trustees.]  The  trus- 
tees were  not  partners  in  a  trading  firm ;  and  it  cocdd  only  be 
as  such  partners  that  either  of  them  could  bind  the  rest  by 
his  signature  to  a  bilL  But,  taking  them  as  such  partners, 
the  acceptance  is  not  sufficient.  In  a  modem  treatise  (a) 
it  is  siud :  '^  The  law  presumes  that  each  partner  in  trade  is 
intrusted  with  a  general  authority  in  all  partnership  affairs. 
Each  partner,  therefore,  by  making,  drawing,  indorsing,  or 
accepting  negotiable  instruments  in  the  name  of  the  firm, 
and  in  the  course  of  the  partnership  transactions,  binds  the 
firm,  whether  he  sign  the  name  of  the  firm,  or  sign  by  procu- 
ration, or  accept  in  his  own  name  a  bill  drawn  on  the  firm :'' 
and  Mason  v.  Rumsey  {b)  is  cited.  The  Court  of  King's 
Bench  there  acquiesced  in  Lord  EUenborougKs  direction  to 
a  jury,  that,  if  a  bill  of  exchange  is  drawn  on  a  firm,  and  a 
person  proved  to  be  a  partner  in  the  firm  accepts  it  in  his 
own  name,  he  must  be  taken  to  exercise  his  power  to  bind 
his  co-partners,  and  to  accept  the  bill  according  to  the  terms 
in  which  it  is  drawn.  That  is  the  only  decbion  in  favour 
of  the  plaintiffs,   and  seems  to  be  overruled  in  Kirk  v. 

(a)  B.vles  on  Bills,  5th  edit.,      y.3fa^Met<7,Id.40d;  10£ast,264; 
81,  (1847).  Bayley  on  Bills,  4th  edit.,  44. 

{h)  1  Campb.dSl.  See  Galway 
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1847.        Blurton  (a),  wbere  tbe  Court  of  Exchequer  lield,  that  a 
partner  has  no  implied  authority  by  law  to  bind  bis  co-part- 
ners by  accepting  a  bill  in  any  other  than  the  true  style  of 
the  partnership.     There  a  firm  conristed  of  John  Blurton 
and  Charles  Habershon^  but  carried  on  buoness  under  the 
name  of  ''John  Blurton"  only.     Charles  EEabershon  ac- 
cepted a  bill  in  the  name  of  ''John  Blurton  and  Co,  f*  and 
it  was  held  that  John  Blurton  was  not  bound   by  it 
Besides^  Mcuan  y.  Rumsey  occurred  before  the  enactment  of 
1  &  2  Geo.  4^  c  78^  s.  2,  that  acceptances,  to  be  valid,  must 
be  in  writing.     That  act  meant,  that  the  acceptor  should 
shew  on  the  bill  itself  whether  he  accepted  for  himself 
alone,  or  for  himself  and  others  (6).     The  direction  of  the 
bill  to  Mr.  Edward  Mundy  and  others,  trustees,  &c.,  is 
only  descriptio  personse,  intended  to  point  out  each  indivi- 
dually, not  as  partners.     This  case  more  resembles  Pink- 
ney  v.  Hall{c)i  thus  stated  in  Buller's  Nisi  Prius,  270: 
"  In  the  case  of  two  joint  traders,  the  acceptance  of  one 
will  bind  the  other ;  but  if  ten  merchants  employ  one  fac- 
tor, and  he  draw  a  bill  upon  them  all,  and  one  accept  it, 
this  shall  only  bind  him,  and  not  the  rest"     [PoUockj 
C.  B. — ^Primft  facie,  no  doubt  no  person  can,  by  his  own 
acceptance,  bind  another,  unless  they  are  partners  in  trade; 
but  in  a  trading  partnership,  an  authority  to  each  partner 
to  draw,  accept,  and  indorse  bills  is  implied.     Tins  bill  is 
directed  to  a  firm.     That  is  so  far  a  matter  of  fact.     Had 
the  acceptance  been  simply  "accepted,'*  it  would  have  been 
good.     The  question  here  is,  whether  the  acceptance  ifl 
invalidated  by  Mundy's  adding  his  name  to  it     If  it  is,  it 
must  be  on  the  ground  that  he  meant  only  to  bind  himself, 
which  would  be  contrary  to  the  finding  of  the  jury.     Does 
this  acceptance  mean  more  than  that  Mundy  is  the  party 
who  did  and  accomplished  it,  i.  e.  accepted,  for  the  others?] 

(a)  9M.&  W.284. 
(5)  See  By  lee  on  Bilk,  5th  edit.,  138.  (c)  Salk.  U6. 


Morris. 
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It  is  enough  to  say  that,  on  the  bill,  it  is  ambiguous  whe- 
ther he  meant  to  accept  the  bill  for  himself  only,  or  for 

*^  •''  Jknkins 

himself  and  four  others*  v. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Pollock,  C.  B. — ^We  are  of  opinion  that  no  rule  should 
be  granted  in  this  case.  The  bill  is  drawn  on  '^  Mr.  Ed- 
ward Mundy  and  others,"  adding  their  name  of  office, 
**  Trustees  of  Clarence  Temperance  Hall,  LiverpooL"  The 
defendants,  with  Mundy  and  another,  were  those  trus- 
tees. Mundy  accepted  the  bill,  and  the  jury  found  that 
he  had  authority  from  all  the  trustees  to  do  so.  Then  his 
acceptance  did  not  import  that  he  accepted  merely  as  an 
individual,  but  that  he  was  the  party  whose  hand  performed 
that  duty  by  direction  of  the  rest ;  and  the  mere  fact  that 
he  needlessly  added  his  name  to  the  acceptance  made  no 

difference. 

Rule  refused  (a). 

(a)  See  Faith  y.  Richnumdy  11  Ad.  &  E.  339;  JVilks  v.  Baeiy  2 
East,  132. 


882  CABE8  IN  THB  EZCBEQUEB, 

1847. 

BiDDLE^  Executor  of  Hall,  deceased^  v.  The  Proprietobs 
OF  THE  Grantham  Canal  Navigation  CoBCPANT(a). 

A  plaintiff  ob-     OOWLING  had  obtained  a  rule,  calling  upon  the  pkuntiff 

tained  a  verdict,  -  in  j*  j       ai_         •       ^    •      • 

■abject  to  a  to  shew  cause  why  all  proceedings  under  the  scire  facias  10- 
^^^^[ji,^^^.^  sued  in  this  cause,  for  the  purpose  of  having  execution, 
of  which  he  ob-  ghould  not  be  set  aside,  and  why  in  the  meantime  prooeed- 

tainedjudg-  ''  ^         ^ 

mcnt  in  this  ings  should  not  be  stayed.  It  appeared  from  the  affidavits, 
defendanto  ^t-  that  in  1 842  the  plaintiff's  testator.  Hall,  brought  an  action  to 
ing  Hberty  to     yecover  back  from  the  defendants  the  sum  of  3i  1  2j.  6dL,  whidi 

turn  tne  case 

into  a  special      had  been  paid  by  him  to  them  for  tdlls  upon  the  navigation, 

Terdictt  did  sOy  -ii*-!  •■•  i»  i  ••  j*  t  •    r^ 

and  brought  a  and  obtained  a  verdict,  subject  to  the  opmion  of  this  Court 
into  tiie^Ezche-  ^P^^  ^  Special  case.  The  case  was  argued  in  Trinity  Term 
Sfore^th?  w!*  ^^^  (*)»  "^^^^  judgment  was  pven  for  the  plaintiff  Hall, 
ffament  in  that   with  liberty  to  the  defendants  to  turn  the  case  into  a  spe- 

i!nnrt    th« 

plaintiff  died,  <nal  verdict,  which  was  done  acoordlngly,  and  the  ddend- 
hV^wutor."*  »°t8  brought  a  writ  of  error.    On  the  12th  of  August,  1845, 

iS4?n'h?&g-  ^^  P^^*^  ^"  ^'*^  ^7^8  ^^  ^"  "^  appointed  the 
ment  of  this  present  plaintiff.  Kiddle,  his  executor.  On  the  1st  of  De- 
firmed  in  the'  cember,  1845,  the  judgment  of  this  Court  was  affirmed  in 
Chamw''''  The  *^®  Exchequer  Chamber  (c).  Hall's  will  was  proved  by  the 
defendants  plaintiff  in  the  Prerogative  Court  at  York,  on  the  19th  of 

sued  ont  a  writ     ^  *^. 

of  error  into  the  December,  1845,  and  in  the  Prerogative  Court  of  Canter- 
ilLd'JL'i^^d^'  bury  on  the  19th  of  May,  1846;  but  the  defendant's  at- 
errors  thereon ;  tomey  did  not  know,  Until  the  23rd  of  October  last,  that 

and,  on  the  6th  \  ^ 

of  March,  1846,  the  will  had  been  proved  at  Canterbury.  On  the  30th  of 
House  that  R.    January,  1846,  the  defendant  sued  out  a  writ  of  error  on 

might  be  made 

a  part  J  to  the 

writ  of  error.     On  the  1 1th  of  Maj,  the  House  of  Lords  ordered  the  record  to  be  remitted  to 

this  Court.     On  the  24  th  of  August,  the  defendants  again  petitioned  the  House  of  Lords  that 

R.  might  be  made  a  party  to  the  judgment :  but  no  order  was  made  thereon.     On  the  18th 

of  November,  R.  sued  out  a  scire  facias  to  have  execution. 

The  Court  refused,  on  the  application  of  the  defendants,  to  stay  all  proceedings  under  the  scire 
facias,  and  allowed  R.  to  sign  judgment,  with  a  stay  of  execution  for  six  weeks,  to  enable  the 
defendants  to  sue  out  a  fresh  writ  of  error. 

(a)  Decided  in  Hilary  Term         (b)  13  M.  &  W.  114. 
(Jan.  12).  (c)  14  M.  &  W.  880. 
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the  judgment,  and  delivered  the  writ,  with  the  transcript  of        1847. 
the  record,  into  the  House  of  Lords,  and  assigned  errors        r,ddlb 
thereon  on  the  3rd  of  February,  1846.     On  the  6th  of     ^     »• 

,  .  Gbantham 

March,  the  defendants  presented  a  petition  to  the  House  Canal  Navi. 
of  Lords,  stating  that  they  could  not  prosecute  the  writ  ®^"®'* 
of  error  until  the  personal  representative  of  BLall  should 
be  before  the  House,  and  praying  that  Kiddle  might  be 
made  a  party  to  the  writ  of  error,  and  be  directed  to 
plead  and  rejoin.  On  the  11th  of  May,  the  Lords  or- 
dered the  record  to  be  remitted  to  this  Court,  on  the 
ground  that  the  writ  of  error  could  not  be  proceeded  with 
unless  the  representative  of  HaII  were  made  parties  to 
the  record.  On  the  24th  of  August,  the  defendants  pre- 
sented another  petition  to  the  House  of  Lords,  stating  that 
the  agent  of  Hall  had  threatened  to  issue  execution  against 
them,  abd  praying,  either  that  the  representative  of  Hall 
might  be  made  a  party  to  the  judgment,  and  that,  in  the 
meantime,  he  might  be  restrained  from  issuing  execution, 
or  that  the  House  would  discharge  the  order  of  the  11th  of 
May,  and,  in  lieu  thereof,  direct  the  record  in  the  Exche- 
quer to  be  amended,  by  making  the  representative  of  Hall 
a  party  to  the  judgment,  and  that  it  be  returned  to  them. 
This  petition  was  referred  to  the  appeal  committee,  and  no 
order  or  report  had  yet  been  made  thereon.  On  the  10th 
of  November,  the  plaintiff.  Riddle,  sued  out  a  writ  of  scire 
facias,  for  the  purpose  of  having  execution  upon  the  judg- 
ment ;  whereupon  the  present  rule  was  obtained. 

Hugh  Hill  shewed  cause. — This  Court  will  not  prevent 
the  plaintiff  from  proceeding  with  his  scire  facias ;  if  he  is 
wrong  in  doing  so,  the  proper  course  for  the  defendants  is 
to  make  application  to  the  House  of  Lords.  The  plaintiff 
is  entitled  to  the  writ  for  the  purpose  of  perfecting  the 
record :  if  he  issues  execution,  it  will  then  be  time  for  the 
defendants  to  go  to  the  Court.  It  is  obvious,  from  the 
proceedings  of  the  defendants,  that  their  object  is  delay. 
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1847.        otherwise  they  would  have  presented  thdr  petition  to  the 
,^   '    ^      House  of  Lords  earlier  in  the  sesuon  than  the  24th  of 

RiDDLB 

V.  August. 

GmANTHAM 

Canal  Nayi- 

oATioK  Co.  Cawhng,  contriL— The  writ  of  error  of  the  defendants 
below  was  perfectly  regular^  and  the  death  of  the  defendant 
in  error  made  no  difference  in  this  respect.  The  defendants 
have  been  guilty  of  no  unnecessary  delay;  their  proceedings 
have  been  bon&  fide  and  under  advice,  and  they  are  entitled 
to  come  to  the  Court  in  order  to  prevent  execution  firom 
issuing  against  them.  [Parke^  B. — It  will  probably  be  ne- 
cessary for  them  to  sue  out  a  fresh  writ  of  error.] 

Parke,  B. — The  defendants  ask  too  much  by  this  rule; 
we  ought  not  to  stay  the  judgment.  The  rule,  therefore, 
for  staying  all  the  proceedings  will  be  discharged,  and  the 
plaintiff  will  have  leave  to  sign  judgment,  with  a  stay  of 
execution  for  six  weeks,  which  will  enable  the  defendants 
to  sue  out  their  writ  of  error  in  the  House  of  Lords. 

Per  Curiam, 

Rule  accordingly. 
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IN  THE    EXCHEQUER   CHAMBER 

(/w  Error  from  the  Court  of  Exchequer,^ 


A 


Thomas  v.  Hudson.  April  2S, 

WRIT  of  error  having  been  brought  upon  the  judg-  The  plaintiff 


ment  of  the  Court  of  Exchequer  in  this  case  for  the  defend-  ed  jui^ment  ' 

ant  (a;,  it  was  fiiUy  argued  in  this  Court,  in  Hilary  and  IIS^ofM."" 

Trinity  Vacations,  1846(^),  by  Martin  for  the  plaintiff,  and  »»lt  "»d  folse 

impriBonmenty 

Watson  for  the  defendant.     The  arguments  adduced,  and  sued  oat  there- 
authorities  cited,  were  the  same  in  substance  as  those  in  q^  which*?! 
the  Court  below.     The  Court  having  taken  time  to  con-  '^^  **^j^^ 

D  committed  to 

sider,  the  judgment  was  now  pronounced  by  the  Queen'i 

prieoD.    F.  af- 
terwards peti- 

Patteson,  J. — It  is  not  necessary  to  decide  the  first  coort  of  Bank- 
point  in  this  case,  viz.  whether  the  learned  commissioner  "^P^  ^^^  ***• 

...  discharge, 

had  power  by  his  interim  order  to  dischar£:e  Foulkes  from  under  5  &  6 

r  .  .     .        Vict  c   116 

the  judgment  at  the  suit  of  Thomas,  the  present  plaintiff,  and  7  &  s  Vict, 
which  depends  on  the  proper  construction  to  be  given  to  f  •  ^?'  *°btain 
the  6th  section  of  the  stat.  7  &  8  Vict.  c.  96,  inasmuch  as  edfrom  the 

commissioner 
an  order  for 
his  discharge,  was,  in  obedience  thereto,  discharged  by  the  keeper  of  the  Qaeen's  prison  ac- 
cordingly. The  plaintiff  having  brought  an  action  against  the  keeper  for  an  escape : — Held^ 
in  the  Exchequer  Chamber,  in  affirmance  of  the  judgment  of  the  Court  of  Exchequer,  that, 
whether  this  was  or  was  not  a  debt  from  which  the  commissioner  had  power  to  discharge  the 
prisoner,  the  defendant  was  protected,  being  bound  to  obey  the  order  of  the  commissioner,  who 
was  acting  judicially  in  a  matter  over  which  he  had  jurisdiction. 

Q^eere^  whether  the  Court  of  Bankruptcy  has  authority  under  the  aboTC  acts  of  Parliament 
to  order  a  prisoner  to  be  discharged  out  of  custody  who  has  been  arrested  under  a  ca.  sa.,  issued 
on  a  judgment  in  an  action  of  tort  ? 

(a)  14  M.  &  W.  363,  where  the      before  Tindal,  C.  J.,  Patteson^  J., 
pleadings  are  set  out.  Coltmany  J.,  Coleridge^  J.,  Maule^ 

(b)  Feb.  7th  and  June  19th,      J.,  and  ErUy  J. 
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1847.  we  are  all  of  opinion  on  the  second  point,  that,  whether  the 
Thomas  Commissioner  was  right  or  wrong,  he  had  such  jurisdiction 
Hudson  ^  ^^  matter  as  to  distinguish  this  case  from  the  Marshahea 
case,  and  others  of  the  same  class;  and  that  the  judgment 
of  the  Court  below  on  this  second  point  is  quite  right,  both 
in  its  result,  and  in  the  reasons  given  for  it,  with  which  we 
entirely  agree. 

The  judgment  must  therefore  be  aflSrmed. 

Judgment  affirmed 


END  OF   EASTER  TERM. 
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TO  THE 


PRINCIPAL     MATTERS. 


ABATEMENT. 

By  Death  of  Party — Costs  against 
Executor, 

The  trial  of  a  cause  at  an  assizes 
was  postponed  by  order  of  Nisi  Prius, 
on  payment  by  the  defendant  of  the 
costs  of  the  day,  "  to  be  taxed."  The 
defendant  died  before  any  verdict  in 
the  cause,  and  before  the  order  of  Nisi 
Prius  was  made  a  rule  of  Court.  The 
suit  having  abated,  (17  Car.  2,  c.  8,  s. 
1),  the  Court  discharged  a  rule  call- 
ing on  the  defendant's  executrix  to 
shew  cause  why  the  costs  should  not 
be  taxed ;  the  remedy  for  recovering 
the  costs,  under  1  &  2  Vict,  c  110,  s. 
18,  not  being  clear  as  against  an  exe- 
cutrix.    Hill  V.  Browtiy  796 

ACCORD   AND   SATISFAC- 
TION. 

By  giving  Promissory  Note — Pleads 

ing. 

Debt  for  money  lent,  and  on  an  ac- 
count stated.  Plea,  as  to  100/.,  par- 
cel &c.,  that  after  that  sum  had  be- 
come due,  and  before  the  commence- 
ment of  this  suit,  the  defendant  made 
his  promissory  note  for  the  payment 
to  the  plaintiff's  order  of  100/.,  six 
months  after  date,  and  delivered  the 
same  note  to  the  plaintiff,  who  then 

VOL.  XVI. 


took  and  received  the  same  for  and  on 
account  of  the  said  sum  of  100/.,  par- 
cel &c.,  and  the  causes  of  action  in 
respect  thereof: — Held  bad,  on  ge- 
neral demurrer,  for  not  averring  that 
the  note  was  still  running,  or  that  it 
had  been  indorsed  over  by  the  plain- 
tiff. Semhle^  the  plea  was  not  bad 
for  not  averring  distinctly  that  the 
note  was  delivered  by  the  defendant, 
as  well  as  accepted  by  the  plaintiff, 
for  and  on  account  of  the  debt*  Price 
V.  Pricey  232 

ACCOUNT  STATED. 

Evidence  of— I  O  U. 

An  I  O  U  is  evidence  of  an  ac- 
count stated  between  the  holder  and 
the  party  signing  it,  but  not  of  money 
lent  to  him  by  the  holder,  Fesen* 
mayer  v.  Adcocky  449 

ACTION  ON  THE  CASE. 

Against  Wharfinger  for  Negligence  in 
mooring  Vessel — Declaration* 

Declaration  in  case  stated,  that  the 
defendant  was  possessed  of  a  wharf 
for  the  loading  and  unloading  of  ves- 
sels on  the  banks  of  the  Thames,  near 
which  there  was  certain  woodwork, 
before  then  placed  by  the  defendant, 
and  then  being  upon  the  bottom  of 

M  M  M  3  M.  W. 
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AFFIDAVIT. 


AMENDMENT. 


the  river,  over  which,  at  certain  states 
of  the  tide,  the  vessel  of  the  plaintiff 
thereinafter  mentioned  would  float, 
hut  at  others  not;  that,  while  the  de- 
fendant was  so  possessed  of  the  wharf, 
the  plaintiff  was  possessed  of  a  vessel 
then  heing,  hy  the  sufferance  and  per- 
mission of  the  defendant,  at  and  along- 
side the  said  wharf,  for  reward  to  the 
defendant  in  that  hehalf ;  and  the  de- 
fendant then  had  the  management  and 
control  of  the  said  wharf,  and  the 
mooring  and  stationing  of  vessels  at 
and  near  the  same  while  they  were  at 
the  said  wharf,  for  the  purpose  of  us- 
ing the  same.  Breach,  that  the  de- 
fendant unskilfully  and  negligently 
placed,  moored,  and  stationed  the 
plaintiff's  vessel  in  the  part  of  the 
river  near  the  said  wharf,  and  over 
the  said  woodwork,  and  unskilfully 
and  negligrently  detained  the  vessel 
there  for  a  long  time,  until,  on  the 
natural  fall  of  Uie  tide,  she  fell  and 
lodged  against  the  said  woodwork,  and 
was  damaged  thereby : — HeU  on  er** 
ror,  after  verdict  and  judgment  for 
the  plaintiff,  (upon  a  plea  denying 
that  the  defendant  had  the  manage- 
ment and  control  of  the  wharf,  and 
the  mooring  and  stationing  of  ships 
alongside  it,  85c.,  modo  et  forma), 
that  the  declaration  sufficiently  stated 
a  duty  in  the  defendant  safely  to  moor 
and  station  the  plaintiff's  vessel,  and 
a  breach  of  that  duty.  Curling  v. 
fFood,  628 

AFFIDAVIT. 

Addition  of  Deponents — Jurat, 

An  affidavit  will  be  rejected  which 
docs  not  contain  the  proper  additions 
of  all  the  deponents.  Where  a  rule  has 
been  obtained  on  an  affidavit,  the  ju- 
rat of  which  is  defective  in  not  con- 
taining the  names  of  the  respective 
deponents  sworn,  pursuant  to  the  rules 
of  the  Court  of  Exchequer,  Mich.,  87 
Geo.   d,  and   Trin.,   i  Geo.  4,  the 


Court  will  discharge  the  rule,  unth 
easts.     Cohbett  v.  OUfield,         469 

AGREEMENT. 
See  Stamp, 

AGREEMENT  FOR  LEASE. 
See  Lease,  1. 

AMENDMENT. 

A  declaration  stated  that  the  plain- 
tiffi  were  a  company  incorporated  for 
the  purpose  of  providing  steam  ves- 
sels, and  employing  the  same  along 
the  shores  of  North  and  South  Ame- 
rica, in  the  Pacific  Ocean :  that  the 
plaintiffs,  at  the  defendant's  request, 
purchased  of  the  defendant,  and  the 
defendant  sold  to  the  plaintlffb,  for  the 
use  and  supply  of  the  said  steam  ves- 
sels, 485  tons  of  coals,  subject  to  the 
conditions  that  they  were  ^  of  a  suit- 
able quality  to  be  used  in  steam  ves- 
sels, and  were  adapted  for  all  closed 
furnaces  or  stove  fires  where  a  steady, 
strong,  and  lasting  heat  was  desirable; 
that  they  would  bum  with  little  or  no 
smoke,  would  make  but  a  small  quan- 
tity of  ashes,  would  ignite  easily  with 
a  good  draught,  would  open  and  swell 
out,  would  not  cake  and  unite  like  the 
bituminous  coal,  and  would  bum  with- 
out being  stirred."  The  declaration 
then  averred  that  the  defendant  pro- 
mised the  plaintiffs  that  the  coals  were 
of  a  suitable  quality  to  be  used  in 
steam  vessels,  &c.,  and  stated  as  the 
breach,  that  the  coals  were  not  of  a 
suitable  quality  to  be  used  in  steam 
vessels,  (negativing  the  terms  of  the 
contract  and  promise),  but,  on  the 
contrary  thereof,  were  slow  and  diffi- 
cult of  ignition,  and  would  not  bum 
in  a  manner  useful  or  available  for  the 
purposes  of  steam  vessels,  ^.  The 
defendant  pleaded  (with  other  pleas), 
the  general  issue,  and  also  thai  the 
said  coalt  were  dP  a  suitable  quality 
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to  be  used  in  steam  vessels,  &c.>  (tra- 
versing the  terms  of  the  breach). 
Prior  to  the  sale,  the  defendant  deli- 
vered to  the  plaintiffs  a  printed  ad- 
vertisement or  statement,  in  which  the 
qualities  of  the  coal  were  described  as 
in  the  declaration.  Upon  the  sale  an 
invoice  was  delivered  which  described 
the  coals  as  *^  steam  coals."  At  the 
trial,  it  appeared  that  the  coals  were 
unfit  for  steam  vessels,  but  the  plain- 
tifis  failed  to  prove  that  the  printed 
statement  or  advertisement  formed 
any  part  of  the  contract.  The  judge 
at  Nisi  Prius  having,  by  consent,  re- 
ferred the  question  of  amendment  to 
the  Court: — ffeld,  that  the  Court 
might  amend  the  declaration,  by  strik- 
ing out  the  allegation  of  the  qualities 
of  the  coals,  and  substituting  a  state- 
ment that  the  coals  were  *<  of  fit  qua- 
lity for  working  steam  engines,  and 
generating  steam  for  steam  engines." 
Pacific  Steam  Navigation  Company  v. 
LewiSy  783 

ARBITRATION. 

Finality  of  Award, 

An  action  of  trespass  brought  in 
the  Court  of  Exchequer  by  a  plaintiff 
against  three  defendants,  and  all  mat- 
ters in  difference  between  the  said 
parties,  were  referred  by  order  of  nisi 
prius  to  an  arbitrator,  a  verdict  hav- 
ing been  taken  for  the  plaintiff;  and 
by  another  like  order,  made  at  the 
same  time,  an  action  of  replevin 
brought  in  the  Court  of  Queen's 
Bench,  by  the  same  plaintiff  against 
one  only  of  the  defendants,  was  also 
referred  to  the  same  arbitrator.  The 
main  question  agitated  on  both  sides 
was,  whether  or  not  the  plaintiff  had 
in  1842,  become  tenant  to  that  party 
who  was  defendant  in  both  actions. 
No  other  tenancy  was  ever  set  up,  or 
brought  into  question  before  the  ar- 
bitrator. The  reference  of  the  re- 
plevin suit  was  first  proceeded  in,  and 


I 


the  evidence  taken  in  it  was,  bv  con- 
sent, read  over  as  evidence  in  the  ac- 
tion of  trespass.  The  arbitrator  award- 
ed in  the  action  of  replevin,  that  the 
plaintiff  had  good  cause  of  action 
against  the  ddfendant,  and  was  en- 
titled to  a  verdict.  In  the  action  of 
trespass  he  awarded  nothing  as  to  the 
costs  of  the  action  of  replevin,  or  whe- 
ther at  the  date  of  the  order  of  refer- 
ence of  either  action  a  tenancy  of  the 
plaintiff  to  the  party,  who  was  defend- 
ant in  both  actions,  existed  I'—JTieAl, 
that  the  award  was  good,  these  mat- 
ters, if  in  difference,  not  having  been 
brought  before  the  arbitrator  at  the 
hearings. 

The  arbitrator  had  the  power  of  a 
judge  at  Nisi  Prius.  He  did  not  award 
execution,  but  ordered  the  damages 
and  costs  to  be  paid  at  a  stated  time 
and  place.  That  part  of  the  award 
was  held  void  pro  tanto,  as  surplusage* 
The  plaintiff  had  replevied  in  the 
County  Court,  but  on  the  sale  by  the 
three  defendants  of  the  goods  reple- 
vied, dropped  that  suit,  and  brought 
the  action  of  trespass  agiunst  them : 
—Heldy  that  as  the  proceeding  in  the 
County  Court  was  not  brought  before 
the  arbitrator,  his  award  was  good, 
though  he  had  not  awarded  on  it. 
Whether,  on  a  reference  of  a  cause 
and  <^  all  matters  in  difference  between 
the  said  parties,"  they  being  A.,  on 
the  one  part,  and  B.,  C,  and  D.,  on 
the  other,  an  arbitrator  must  award  on 
a  cause  and  matter  of  difference  pend- 
ing between  A.  and  B.  only,  qwere. 
Reei  V.  fFaters,  263 

ARREST. 

See  Bankruptcy,  6.— Sunday, 

(1).  Under  1  ^  2  Fict.  c.  HO,  e.  3— 
Affidavit  for — Discharge  from.    " 

1,  An  affidavit,  which  sUtes  only 
that  Uie  deponent  has  been  informed 
and  believes  that  the  defendant  is 
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ATTORNEY- 


about  to  leave  England,  without  stat- 
ing from  whom  die  depondent  ob- 
tained the  information,  is  not  soffi- 
cient  ground  for  an  order  for  the  de- 
fendant's arrest 

Under  the  6th  section  of  the  1  & 
2  Vict.  c.  llOy  where  a  judge  at  cham- 
bers has  ordered  a  defendant's  arrest, 
the  Court  out  of  which  the  process 
issues  has  power,  on  application  di- 
rectly made  to  it,  to  order  his  dis- 
charge, if  it  thinks  the  materials  be- 
fore the  judge  were  insufficient,  or 
that  he  exercised  an  improper  discre- 
tion. Upon  such  application,  the  par- 
ty arrested  may  use  affidavits  to  ex- 
plain or  contradict  those  on  which  the 
order  was  granted,  and  those  affida- 
vits may  be  answered  by  the  plaintiff 
on  shewing  eause. 

The  defendant  may  also  take  the 
opinion  of  another  judge  as  to  the 
propriety  of  his  discharge,  and  that 
opinion  is  in  like  manner  subject  to 
be  reviewed  by  the  Court. 

Quare,  whether,  if  the  judge  se- 
condly applied  to  should  differ  from 
the  first  on  the  same  state  of  facts,  he 
has  power  or  right  to  order  the  pri- 
soner's discharge,  as  upon  an  appeal 
to  the  Court. 

Quarey  also,  whether,  if  it  appear 
on  the  ft*esh  affidavits  that  the  defend- 
ant was  about  to  quit  England  at  the 
time  when  those  affidavits  were  made, 
though  he  was  not  when  the  order  for 
his  arrest  was  made,  the  Court  ought 
to  discharge  him.  Graham  v.  Sand- 
rinelii,  191 

Taibot  v.  Bulkeley,  193 

(2).  Privilege  of  Herald  from, 

2.  The  Somerset  herald-at-arms  is 
ono  of  the  Queen's  servants  in  oidi- 
nnry  with  foe,  and  bound  to  attend 
hor  whouever  required,  as  well  as  on 
nfat»»  rt»n»monials,  and  is  therefore 
prlvll«^l  from  arrest.  Dyer  v.  Dia- 
it#y,  312 


ASSUMPSIT. 
See  Damages. 

ATTORNEY. 

(1).  Bill,  farm  of. 

An  attorney  is  bound  to  specify  in 
his  bill  as  well  every  court,  as  the 
name  of  every  suit,  in  which  the  busi- 
ness charged  for  was  done.  Such  bill 
is  an  entire  thing,  and  if  the  same  bill 
blends  charges  for  work  done  in  a 
court  of  equity  with  charges  for  work 
apparently  done  in  some  court  of 
common  law,  without  pointing  out 
which,  the  client  cannot  judge  or  be 
advised  whether  he  should  refer  the 
whole  bill  for  taxation;  and  the 
charges  in  the  same  bill  for  equity  busi- 
ness, though  correctly  stated,  cannot 
be  recovered.   Ivimey  v.  Marks,  843 

(2).  Bill,  Taxation  of 

An  attorney's  bill  may  be  referred 
for  taxation'  under  6  &  7  Vict,  c  73, 
s.  37,  though  not  signed  by  him,  or 
inclosed  in  a  letter  signed  by  him  and 
referring  to  it. 

Where,  by  consent  of  parties,  a  ver- 
dict is  taken  for  a  sum  named  for  da- 
mages, and  also  all  costs  to  which 
plaintiff  had  been  put  relating  to  the 
subject-matter  of  the  cause,  as  between 
attorney  and  client,  without  being  sub- 
ject to  taxation,  that  agreement  is  to 
pay  such  a  sum  for  costs  as  would  be 
considered  fair  and  reasonable  on  tax- 
ation in  a  liberal  way,  and  not  by  the 
ordinary  rule.       Young  v.  Walker, 

446 

(3).  Order  under  6^7  Fiat.  e.  73, 
*.  43,  Efect  of. 

A  judge's  order,  made  under  6  &  7 
Vict.  c.  73,  s.  43,  after  taxation  of  an 
attorney's  bill,  ordering  judgment  to 
be  entered  up  for  the  amount  found 
by  the  Master's  allocatur,  has  the 
same  effect  as  a  rule  of  court  made  for 
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payment  of  money,  under  1  &  2  Vict, 
c.  110,  s.  18.  Accordingly,  if,  after 
such  an  order,  an  action  is  brought 
for  the  amount  of  the  taxed  costs,  the 
costs  of  the  writ,  &c.  will  be  disal- 
lowed.    Griffiths  V.  Hvghea^        809 


BANKER. 

Relation  of  Banker  and  Customer, 

Money  deposited  with  a  banker  by 
his  customer  in  the  ordinary  way,  is 
money  lent  to  the  banker,  with  a  su- 
peradded obligation  that  it  is  to  be 
paid  when  called  for  by  cheque ;  and, 
consequently,  if  it  remain  in  the  bank- 
er's hands  for  six  years,  without  any 
payment  by  him  of  the  principal,  or 
allowance  of  interest,  the  Statute  of 
Limitations  is  a  bar  to  its  recovery, 
(dubitante  Pollock^  C.  B.)-  Pott  v. 
Cleggy  321 

BANKRUPTCY. 

See  Limitations  (Statute  of). 

(1).  Reputed  Otonership — Sale  by 
Commission — Evidence. 

Books  deposited  by  the  owner  with 
a  bookseller,  kept  by  him  as  part  of 
his  general  stock,  and  sold  by  him  on 
commission,  do  not,  on  his  bankrupt- 
cy, pass  to  his  assignees,  as  being  in 
his  "  possession,  order,  or  disposition," 
as  reputed  owner,  within  6  Geo.  4,  c. 
16,  S.72. 

The  fact  that  a  party  has  agreed  to 
sell  goods  on  commission  may  be 
proved  by  oral  evidence,  though  the 
terms  as  to  its  payment  have  been 
reduced  into  writing.  Whitfield  v. 
Brand,  282 


(2).  Mutual  Credit. 

The  plaintiffs  and  defendants  being, 
by  agreement  between  them,  jointly 
entitled  to  the  benefits  of  a  charter- 
party,  the  plaintiffs  assigned  their  in- 
terest in  it,  by  indorsement,  to  D., 


their  creditor,  at  the  same  time  giving 
the  defendants  notice  of  such  assign- 
ment, and  afterwards  became  bank- 
rupts. The  assignees  of  the  charter- 
party  having  sued  upon  it  in  the 
names  of  the  plaintiffs,  the  defendants 
pleaded  the  bankruptcy  of  the  plain- 
tiffs, by  which  the  right  to  their 
choses  en  action  vested  in  their  as- 
signees. Replication,  setting  forth 
the  assignment  by  the  plaintiffs  of 
their  interest  in  the  charter-party  to 
D.,  and  notice  to  the  defendants  of 
that  assignment  given  by  them  before 
the  bankruptcy  of  the  plaintiffs,  and 
that  the  plaintiffs  sued  on  account  of 
D.  Rejoinder,  (after  terms  to  rejoin 
gratis  and  issuably  had  been  imposed), 
setting  up  the  previous  agreement  be- 
tween the  plaintiffs  and  defendants, 
that  they  should  share  the  benefits  of 
the  charter-party,  by  way  of  a  mutual 
credit  between  the  parties,  on  which 
an  account  should  be  stated  and  one 
demand  set  against  the  other,  under  6 
Greo.  4,  c.  16,  s.  50 : — -Held,  not  issu- 
able, and  bad  in  substance,  for,  at  the 
time  of  the  bankruptcy,  no  mutual 
credit  existed  between  the  plaintiffis 
and  defendants.      Boyd  v.  idangles^ 

337 


(3).  Authority  of  Commissioner,  iin- 
der  7^8  Vict,  c.  96,  s.  6 — Action 
against  Gaoler  for  Obedience  to 
Commissioner's  Order, 

The  plaintiff  having  obtained  judg- 
ment against  F.  in  an  action  of  assault 
and  false  imprisonment,  sued  out  there- 
on a  ca.  sa.,  on  which  F.  was  taken 
and  committed  to  the  Queen's  Prison. 
F.  afterwards  petitioned  the  Court  of 
Bankruptcy  for  his  discharge,  under 
5  &  6  Vict.  c.  116,  and  7  &  8  Vict, 
c.  96,  and,  having  obtained  from  the 
commissioner  an  order  for  his  dis- 
charge, was,  in  obedience  thereto,  dis- 
charged by  the  keeper  of  the  Queen's 
Prison    accordingly.     The    plaintiff 
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having  brought  an  action  agunst  the 
keeper  for  an  escape : — Heldj  in  the 
Exchequer  Chamber,  in  affirmance  of 
the  judgment  of  the  Court  of  Exche- 
quer, that,  whether  this  was  or  was 
not  a  debt  from  which  the  commis- 
sioner had  power  to  discharge  the  pri- 
floner,  the  defendant  was  protected, 
being  bound  to  obey  the  order  of  the 
eommissioner,  who  was  acting  judi- 
dallj  in  a  matter  over  which  he  had 
jurisdiction, 

QtMere,  whether  the  Court  of  Bank- 
ruptcy has  authority  imder  the  above 
acts  of  Parliament  to  order  a  prisoner 
to  be  discharged  out  of  custody  who 
has  been  arrested  under  a  ca.  sa.,  is- 
sued on  a  judgpnent  in  an  action  of 
tort  ?     Thomas  v.  Hudmmy  885 

(4).  Pc¥>€r  of  Commitment  under  6 
Geo.  4,  e.  1 6,  *.  86  —  Warranty  Suf- 
fieieney  of. 

The  Court  will  not  discharge  from 
custody  a  bankrupt  committed  under 
the  6  Geo.  4,  c.  16,  s.  36,  for  not  an- 
swering questions  to  the  satisfaction 
of  the  commissioner,  where  they  are 
of  opinion  that  the  story  contained  in 
his  answers  is  not  such  as  to  satisfy  a 
reasonable  person  of  its  truth. 

The  warrant  of  commitment  of  a 
bankrupt,  under  6  Geo.  4,  c.  16,  s.  36, 
set  out  the  whole  of  the  bankrupt's 
examination  respecting  a  sum  of  mo- 
ney which  was  not  forthcoming,  and 
which  the  bankrupt  alleged  to  have 
been  stolen  from  him  by  house-break- 
ers; it  then  proceeded — "which  an- 
swers are  not,  nor  are  any  of  them, 
satisfactory  to  me  the  said  commis- 
sioner:"— Held  sufficient,  although 
some  of  the  answers  might,  on  the  face 
of  them,  be  satisfactory ;  for  that  the 
bankrupt  was  committed  on  account 
of  answers  which,  taken  as  a  whole, 
were  unsatisfactory. 

The  warrant  directed  the  committal 
of  the  bankrupt  until  he  should  full 


answer  make,  &c.  **  to  the  questions 
so  put  to  him  by  me  as  aforesaid :" — 
Held  good,  although  the  words  of  the 
statute  are,  **until  he  shall  full  an- 
swer make,  to  their  satisfaction,  to  such 
questions  as  shall  be  put  to  him.** 

The  warrant  was  directed  **  to  the 
messenger  of  the  said  Court,  and  to 
his  assistants,  and  to  the  governor  or 
keeper  of  her  Majesty's  gaol  of  the 
CastleofYork : — ^He^cfsumcient,  with- 
out naming  the  messenger.  Lord^  Ex 
parte,  462 

(5).  Indemnity  to  Ofieial  Assignee 
against  Costs. 

The  official  assignee  of  a  bankrupt 
or  insolvent  is  entitled  to  be  indemni- 
fied against  the  costs  of  an  action 
brought  in  his  name  without  his  au- 
thority.   LaiDs  V.  BotU  300 

(6).  Suggestion  under  5^6  Fict.  e, 
122,  s.  19— Time  for  Affidavit  of 
Debt  under  s.  8. 

The  plaintiff  sued  the  defendant  for 
goods  sold  and  delivered,  and  filed  an 
affidavit  of  debt  in  bankruptcy  against 
him,  under  b  &,  &  Vict.  c.  122,  for 
104/.  18«.  bd.  A  summons  issued 
against  the  defendant  under  that  act» 
but,  on  his  making  affidavit  that  he 
believed  he  had  a  good  defence  to  the 
demand,  was  dismissed  by  the  com- 
missioner. The  defendant  then  plead- 
ed a  set-off,  and  at  the  trial  at  the 
assizes  proved  it  to  the  amount  of 
29/.  5*.  Verdict  for  plaintiff  for  74/, 
The  judge  granted  a  certificate  for 
speedy  execution,  and  on  the  7th  of 
August  the  plaintiff  signed  judgment, 
taxed  costs,  and  issued  execution.  On 
the  21st  of  November  a  rule  was 
granted,  under  5  &  6  Vict,  c  122,  s. 
19,  for  entering  a  suggestion  on  the 
record,  and  for  compelling  the  plain- 
tiff to  return  to  the  defendant  the 
monies  paid  by  him  under  the  exe- 
cution, with  costs ;  the  ground 
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that  the  plaintiff  had  no  reasanable  or 
probable  cause  for  making  the  affi- 
davit of  deht  in  huAraptcy  i—Hetd, 
per  Curiam,  that  the  motion  was  made 
too  late ;  and  by  three  Barons,  (^Parke, 
B.)  hasitante),  that  in  cases  where 
speedy  execution  is  granted  in  vaca- 
tion, under  1  Will.  4,  o.  7,  and  eie- 
CDted  before  term,  the  deiendant  must 
apply  within  the  first  four  days  of  the 
ensuing  term,  and,  in  other  cases,  be- 
fbre  judgment  has  been  signed  and 
execution  issued. 

Qwm-t,  whether,  Under  5  fit  6  Vict. 
e.  122,  the  plaintiff  had  reasonable  or 
probable  cause  for  making  an  affidavit 
of  debt  in  bankruptcy  to  the  full 
amount  of  the  defenijant's  original 
debt  to  hhnp  Smith  v.  ToHper- 
J«y,  273 

(7).  Order  mi  Di^oiUim. 

Household  furniture,  linen,  and  plate 
belonging  to  B.  were  asugned  by  him, 
by  deed,  in  contempladon  of  bis  mar- 
riage, to  plaintiffs,  in  trust,  after  the 
marriage  to  stand  possessed  thereof 
duringthe  joint  lives  of  B.,  the  settlor, 
and  his  intended  wife,  for  her  sole  and 
Beparateuae,  independently  of  B.  The 
marriage  took  place,  and  B.  after- 
wards became  bankrupt.  The  settled 
furniture,  &c.  was  then  in  the  house 
in  which  he  resided  with  his  wife; — 
Held,  that  it  was  not,  at  the  time  of 
his  bankruptcy,  "in  his  order  anddis- 
posiUon,  with  consent  of  the  true 
owners,"  so  as  to  pass  the  property  in 
it,  under  6  Geo.  4,  c  1 6,  s,  72,  to  the 
defendants,  his  assignees;  and  the 
^t  of  the  furniture,  &c.  not  having 
been  the  wife's  bdbre  the  marriage 
was    immaterial.     •S'lmatoM  v.    Sd- 
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See  GUARANTIE. 

Mining  Company. 
Pleading,  I,  1;  111,2,  4; 
IV,  2. 

I.  Promittory  Note,  what  ia. 

1.  Assumpsit. — Declaration  stated, 
tlutt  defendant  made  his  promissory 
note,  and  thereby  promised  to  pay  to 
his  order  600^  two  months  after  date, 
and  indorsed  it  to  plaintiff.  Demurrer, 
on  the  ground  that  a  note  payable  to 
the  maker's  order  was  not  a  legal  in- 
strument, and  could  not  be  negotiated: 
— Held,  that  the  count  was  bad,  for 
the  instrument  declared  on  as  indorsed 
to  plaintiff  was  not  a  promissory  note, 
wiUiin  Stat.  3  &  4  Ann.  c.  6,  a,  1. 
Flight  T.  Maetean,  51 

2.  The  following  Instrument  was 
held  not  to  be  a  protnlssory  note : — 
"  Drury  y.  Vavgkan.  In  considera- 
tion of  W.  Dmry  not  taking  any  fur- 
ther proceedings  in  the  above  actions, 
I  hereby  undertake  with  the  said  W. 
Drury  that  I  will  pay  him  3/.  St.  everv 
quarter  of  a  year  from  this  day,  until 
the  whole  of  tbe  principal  money  now 
due  from  Messrs.  J,  &  T.  Vaugnan  to 
Mr.  Dmry,  26/.  !».,  with  lawful  in- 
terest, be  paid  and  satisfied ;  the  first 
of  such  quarterly  payments  to  become 
due  on  the  80th  of  October  next.  It 
is  understood  that  this  undertaking  is 
dot  to  be  a  release  or  discharge  of  the 
notesigned  by  Messrs.  Vaughan  to  the 
said  W.  Drury,  on  &c.,  but  as  an  ad- 
ditional security  for  the  above-mei  - 
tinned  amount  now  due  on  such  note, 
with  the  interest."  DruryY.Maemilaif, 

146 
II.  Aeeeptanee  by  Agent. 
Indorsee  against  the  three  defend- 
ants as  acceptors  of  a  bill  of  exchange 
drawn  on  "  E.  M,  and  others,  troiteea 
of  Clarence  Temperance  HaU,  Liver- 
pool," ud  aocepted  thus  i — "  Accept- 
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ed,  E.  M."  The  three  defendante, 
with  £.  M.  and  another,  were  the  five 
trustees  of  a  body  of  persons  associated 
together  for  the  purpose  of  building 
the  Temperance  Hall.  £.  M.  had 
authority  from  all  the  trustees  to  ac- 
cept the  bill  on  their  behalf: — Heldy 
that  the  defendants  were  bound  by  the 
acceptance,  though  it  did  not  shew  on 
the  face  of  it  that  E.  M.  intended  to 
accept  not  individually,  but  for  him- 
self and  four  others.  Jenkins  v.  Morris^ 

877 

III.  Notice  of  Dishonour, 

(1).  By  whom  to  be  givenS 

Assumpsit  by  Charles  Williams,  as 
indorsee  (xF  a  bill  against  the  indorser. 
The  declaration  averred  that  one 
Charles  WiUiams  drew  the  bill  on  J. 
D^  that  the  defendant  indorsed  it  to 
the  plaintiff,  and  that  the  drawee  did 
not  pay  it  when  due.  Plea,  that  the 
defendant  had  not  due  notice  of  the 
non-payment.  The  plaintiff  was  proved 
to  be  the  drawer,  and  to  have  given 
notice  of  the  dishonour  to  the  defend- 
ant:— Heldf  that,  on  these  pleadings, 
the  defendant  could  not  object  that  the 
plaintiff  was  not  competent  to  give 
notice  of  dishonour,  on  the  ground 
that  the  Charles  Williams  suing  as 
indorsee  and  the  Charles  Williams 
stated  in  the  declaration  to  be  the 
drawer  were  the  same  person.  WU' 
liama  v.  Clarke^  834 

(2).  By  Post. 

If  a  notice  of  dishonour  of  a  bill  of 
exchange  he  posted  by  the  holder  in  due 
time,  he  is  not  prejudiced  if,  through 
mbtake  or  delay  of  the  post-office,  it 
be  not  delivered  in  due  time.  JFood- 
coek  y.  Hasddswartk,  124 

(pyAIUgmtum  of  Excuse  for  want  of.  j 

AjmniUMil  on  a  promiasorj  note  by 
iadowee  agiinat  indorser.    The  de- 


claration alleged  that  the  note  had 
been  indorsed  to  the  plaintiff  by  the 
payee,  and  averred,  ^*  that  neither  at 
the  time  when  the  note  was  made,  nor 
afterwards,  and  before  it  became  due, 
nor  when  it  became  due,  and  on  pre- 
sentment for  payment,  had  the  maker, 
or  the  payee,  any  effects  of  the  defend- 
ant in  his  hands,  nor  was  there  any 
consideration  or  value  for  the  making 
of  the  note,  of  the  payment  thereof,  or 
its  indorsement  by  the  payee  to  the 
defendant ;    and  that  the  defendant 
had  not  sustained  any  damage  by  rea- 
son of  his  not  having  had  notice  of 
the  non-payment  of  the  note.  Special 
demurrer: — Held,  that  as  against  an 
indorser  the  declaration  was  bad,  for 
not  stating  a  sufficient  excuse  of  want 
of  notice  of  dishonour ;  for  it  was  con- 
sistent with  its  allegations,  that  the 
note  might  have  been  indorsed  by  the 
defendant  for  the  accommodation  of 
one  of  the  prior  parties  to  it,  in  which 
case  the  defendant  would  be  entitled 
to   notice  of  dishonour.      Carter  v. 
Flowery  743 

IV.  Actions  on. 
Plea  of  non  assumpsit  in. 

Where  the  defendant  pleads  non 
assumpsit  to  the  whole  of  a  declaration, 
consisting  of  a  count  on  a  bill  of  ex- 
change and  money  counts,  the  plain- 
tiff cannot  sign  judgment  genendly. 

And  the  Court  will  not  allow  him 
to  amend  the  judgment,  by  confining 
it  to  the  count  on  the  bill,  and  enter- 
ing a  nolle  prosequi  on  the  other 
counts.    Eddison  t.  Pigrasn^        137 

BOND. 
See  Principal  and  Surstt,  2. 

BROKER. 
See  Railway  Shares. 

Who  is. 
A  person  who  hires  or  procnresior 


BURIAL  FEES. 


COGNOVIT. 


895 


another  persons  to  be  employed  by  him 
in  the  la3ing  out  and  surveying  of  a 
line  of  railway,  is  not  a  broker  within 
the  stats.  13  Edw.  1,  s.  5,  and  6  Ann. 
c.  16,  s.  4,  which  prohibit  persons 
from  acting  as  brokers  within  the 
city  of  London,  unless  licensed  by  the 
Court  of  the  Mayor  and  Aldermen. 
Milford  V.  Hughes^  1 74 

BURIAL  FEES. 

Upon  a  special  case  stated  as  to  the 
right  of  the  plaintiff,  as  rector  of  the 
parish  of  St.  Marylebone,  and  minis- 
ter of  the  new  church  of  that  parish, 
to  recover  certain  fees  alleged  to  be 
due  for  the  burial  of  certain  paupers 
in  the  new  burial-ground  of  the  parish, 
it  appeared,  that,  in  1733,  the  then 
mmister  or  rector  of  the  parish,  and 
the  parochial  authorities,  referred  to 
a  third  person  the  settlement  of  the 
minister's  fees,  and  a  table  of  fees  was 
accordingly  prepared  by  the  referee. 
From  that  time  down  to  1838,  a  fee 
of  1«.  %d,  was  paid  by  the  parish  offi- 
cers to  the  minister  or  rector  of  the 
parish  for  the  burial  of  a  pauper  in 
any  of  the  cemeteries  of  the  parish. 
By  the  stat.  51  Geo.  3,  c.  151,  (a.  d. 
1811),  the  vestrymen  of  St.  Maryle- 
bone were  empowered  to  purchase  land 
for  erecting  a  new  church  and  new 
chapels,  and  making  a  new  burial- 
ground.  By  sect.  35,  Dr.  H.,  the 
then  rector,  and  his  successors,  were 
declared  to  be  ministers  of  the  new 
church,  and  the  patron  of  the  living 
was  empowered  to  appoint  successively 
ministers  of  the  new  church,  who  were 
to  enjoy  such  oblations,  mortuaries, 
glebes,  tithes,  profits,  and  other  eccle- 
siastical dues,  as  the  present  minister 
ought  to  have.  Power  was  also  given 
to  the  patron  to  appoint  a  minister  to 
officiate  in  burying  the  dead  in  the 
new  burial-ground,  but  no  person  was 
appointed  in  pursuance  thereof.  By 
sect.  49,  the  vestrymen  were  empow- 


ered to  settle  the  rates  and  fees  for 
burial  in  the  new  burial-ground,  and 
to  'alter  and  amend  the  same.  By 
sect.  50,  they  were  prohibited  from 
reducing  the  burial  fees  below  the 
amount  then  payable  for  burials  in  the 
parish.  By  sect.  71  they  were  em- 
powered to  borrow  150,000/.  on  the 
credit  of  the  rates  and  burial  fees,  and 
to  assign  any  portion  of  such  rates  or 
fees  to  the  persons  advancing  the  mo- 
ney. In  pursuance  of  the  act,  the 
vestry,  in  1835,  settled  a  table  of  fees, 
of  which  an  item  was,  "  Paupers  from 
the  workhouse,  2«.  6(f.;*'  and  from 
that  time  the  sum  of  1«.  6(f.  has  been 
paid  to  the  rector,  and  l«.  to  the  clerk 
and  sexton,  on  such  burials.  The  bu- 
rial service  has  not  been  performed  by 
the  rector  or  any  of  his  curates,  but 
by  the  reader  of  one  of  the  new  cha- 
pels:— Heldy  first,  that,  upon  this 
statement,  no  fee  was  shewn  to  be  due 
to  the  plaintiff,  either  by  custom  or  by 
virtue  of  the  act ^ of  Parliament;  se- 
condly, that,  if  such  fee  were  due,  it 
must  be  recovered  in  the  Ecclesiasti- 
cal Court.     Spry  Y.  Gallop,  716 

CHARTERPARTY. 
See  Demurrage. — Pleading,  II. 

CHEQUE. 

When  Evidence  of  Payment, 

The  defendant  having  money  of  the 
plaintiff  in  his  hands,  drew  on  his 
banker,  in  favour  of  the  plaintiff,  a 
cheque,  which  was  paid  to  the  plain- 
tiff at  the  bank : — Heldy  evidence  of 
payment,  without  proof  that  the  plain- 
tiff had  received  the  cheque  from  the 
defendant.  Mount/ord  v.  Harper,  825 

COGNOVIT. 
Attestation  of. 

The  following  attestation  of  a  cog- 
novit was  held  to  satisfy  the  1  &  2 


896  CONDITION  PRECEDENT. 


COPYHOLD. 


Vict,  c  110,  8.  9  :— '« Duly  executed 
bj  the  above-named  R.  G.^  in  the 
presence  of  me  the  undersigned  S.  B., 
attorney  on  behalf  of  the  said  R.  G., 
expressly  named  by  him  and  attend-* 
ing  at  his  request ;  and  I  hereby  de- 
due  that  I  subscribe  my  name  as 
witness  to  the  due  execution  hereof 
by  the  said  R«  G.,  and  as  his  attorney, 
and  that,  prerious  to  the  execution 
thereof  by  the  said  R.  G.,  I  informed 
him  of  the  nature  and  effect  thereof." 
Signed,  ^S.  B.,**  &c.  Phillips  r. 
Oibbs,  208 

CONDITION  PRECEDENT. 

A  local  act,  for  paving  and  improv- 
ing the  town  of  Salford,  appointed 
commissioners  for  putting  it  into  exe- 
cution, and  authorised  them  to  pave 
new  streets,  and  provided  that  the  ex- 
penses of  such  new  pavements  should 
be  paid  and  reimbursed  to  the  com- 
missioners by  the  owners  or  occupiers 
of  the  land  adjoining  the  streets,  in 
manner  therein  mentioned ;  and  em- 
powered the  commissioners  to  recover 
such  expenses  by  action  at  law.      A 
subsequent     section,      commencing, 
"Provided  always,  and  be  it  enact- 
ed,** directed,  that,  before  the  com- 
missioners should  cause  the  streets  to 
be  paved  as  aforesaid,  they  should  in 
the  first  place  give  notice  to  the  owner 
or  occupier  of  every  house,  land,  &c. 
adjoining  the  street,  requiring  him  to 
pave  the  same  as  the  commissioners 
should  direct ;  and  if  any  such  owner 
or  occupier  should  for  six  months 
neglect  to  pave  pursuant  to  the  notice, 
then  it  should  be  lawful  for  the  com- 
mii^iouers,  and  they  were  thereby  re- 
quinxit  to  cause  the  same  to  be  done, 
and  to  rocover  the  expenses  from  such 
ownor   or  occupier  as  thereinbefore 
inontionod:— //p»/</,  that  the   giving 
of  this  notice  was  a  condition  prece- 
dont  to  the  commissioners  executing 
the  |>avinf  themselves,  and  charging 


the  expenses  on  the  owner  or  occupier^ 
and  that  it  must  be  averred  in  the 
declaration,  in  an  action  brought  un- 
der the  act  for  the  recovery  of  such 
expenses.  Salford^  Mayor  qf  ^.  v. 
AekerSf  86 

COPYHOLD. 
Stewarcts  Feei. 

U.,  a  copyhold  tenant  of  the  manor 
of  S.,  was  owner  of  sixteen  separate 
tenements,  holden  by  sixteen  separate 
copies  of  court-roll,  and  sixteen  sepa- 
rate yearly  quit  rents.     He  was  ad- 
mitted to  the  above  tenements  at  five 
different  times,  and  by  five  different 
titles.     An  inclosure  aot  passed  di- 
recting   commbsioners  to  allot  the 
waste  lands  in  S.  among  the  owners 
thereof,  in  proportion  to  their  rights 
and  interests  in  the  same.    The  act 
also  directed  that  the  allotted  lands 
should  be  held  by  the  allottees  under 
the  same  tenures,  rents,  customs,  and 
services  as  the  lands  in   respect  of 
which  they  were  allotted  would  have 
been  in  case  the  act  had  not  been 
passed;  and  that,   where   the   lands 
were  held  under  different  titles,  or  for 
different   estates,   the  conmiissioners 
should  distinguish  the  lands  held  for 
each  of  such  estates  and  titles,  and 
set  out   the  allotments  accordingly. 
The  commissioners  allotted  to  U.,  in 
respect  of  his  sixteen  copyhold  tene- 
ments, five  pieces  of  land,  amounting 
in  the  whole  to  forty-nine  acres,  but 
did  not  distinguish  in  respect  of  which 
of  the  sixteen  tenements,  or  of  what 
particular  estates,  the  five  pieces  were 
allotted.     U.  afterwards  surrendered 
to  the  defendant  the  fifth  allotment, 
and  the  defendant  was  duly  admitted 
to  the  same.    Before  the  inclosure  act 
passed,  when  any  person  was  admitted 
in  severalty  to  a  part  of  a  copyhold 
tenement,  the  steward  of  the  manor 
was  entitled,  upon  such  admission,  to 
the  same  amount  of  fees  as  if  such 


COSTS. 

peraon  had  been  admitted  to  the  whole 
of  such  tenement.  In  an  action  by 
the  steward  to  recover  sixteen  fees  in 
respect  of  the  defendant's  admission 
to  the  fifth  allotment  —  Held,  that 
auch  allotment  must  be  considered  as 
an  allotment  of  a  portion  of  each  of 
the  sixteen  former  tenements,  and 
that,  therefore,  the  steward  was  enti- 
tled to  recover  sixteen  fees.  Evant 
V.  UpiAer,  676 

COSTS. 
See  Abatement. 
Practice,  6, 

(1).  Oh  Plea  of  Payment  into  Courl. 
Debt  for  goods  sold.  Pleas,  first, 
as  to  all  but  ISt.,  parcel  of  the  monies 
in  the  declaration  mentioned,  never 
indebted ;  secondly,  as  to  the  said  sum 
of  l&».,  parcel  &c.,  payment  into 
court  of  15s.  Eeplicatioo,  similiter 
to  first  plea ;  as  to  last  plea,  that 
plaintiff  accepts  the  15*.  in  full  satis- 
JkctioQ  and  discharge  of  the  cause  of 
action  in  the  introductory  part  of  that 
plea  mentioned,  with  prayer  of  judg- 
ment for  his  costs  sustained  in  that 
behalf.  At  the  trial,  the  jury  found 
that  the  defendants  never  had  been 
Indebted  to  the  plaintiff  in  more  than 
the  159.:— ffeld,  that  the  plaintiff 
was  entitled  to  costs  on  the  replica- 
tion to  the  last  plea.  Harrison  v. 
Watt,  816 

(2).  0/  the  Day—Notiee  of  Taxa- 
tion. 
Where  a  party  obtains  an  order  for 
the  postponement  of  the  trial  of  a 
Canse  on  payment  of  costs  of  the  day, 
he  must  give  notice  of  taxation  of 
moh  costs,  otherwise  the  other  party 
may  go  on  to  trial.     Walter  Y.Joy, 
60 

(3).  0/ abortive  Special  Case. 
Where,  on  the  monng  of  a  rule 


COVENANT. 
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for  a  new  trial,  the  parties  i^ree  to 
state  a  ^special  case,  (nothing  being 
said  about  the  costs),  but  no  case  is 
ultimately  stated,  the  costs  of  such 
abortive  special  case  are  not  costs  in 
the  cause.     Foley  v.  Botfield,         6& 

(4).  Of  Surveys. 

The  expenses  of  surveying  and 
taking  levels,  in  order  to  ascertain 
whether  a  weir  had  been  Improperly 
raised,  to  the  prejudice  of  plaintiff^ 
water-mill,  will  not  be  allowed  him  on 
taxation.   Ormerod  v.  Thompson,  860 

COVENANT. 

Set  Interest,  I. 

(1),  Where  divisible — Liquidated  Da- 
mages or  Penally. 
By  deed,  reciting  that  A.  and  B.  car< 
ried  on  business  as  perfumers  in  part- 
nership, and  that  it  had  been  agreed 
between  them  that  B.,  jn  considera- 
tion  of  2100^.,  should  assign  to  A. 
his  moiety  of  the  goodwill,  stock  in 
trade,  &c.  of  the  co-partnership,  B. 
in  consideration  thereof,  covenanted 
that  he  would  not  during  his  life  carry 
on  the  trade  of  a  periiimer  within  the 
cities  of  London  and  Westmlnstor,  or 
within  the  distance  of  600  miles  irara 
the  same  respectively;  and,  for  the  ob- 
servance of  that  covenant,  he  bound 
himself  to  A.,  his  executors,  &c.,  in 
the  sum  of  5000/„  by  way  of  liqui- 
dated damages,  and  not  of  penalty  :— 
Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  this  covenant  wa« 
divisible,  and  was  good  so  far  as  it 
related  to  the  cities  of  London  and 
Westminster,  though  void  as  to  the 
600  miles ;  that  a  breach,  that  B.  car- 
ried on  the  trade  in  the  city  of  Lon> 
don,  was  good,  and  that  A.  was  en- 
titled to  recover,  in  respect  of  such 
breach,  the  whole  sum  of  5000/. 
Price  V.  Oreen,  346 
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DAMAGES. 


DEBTOR  AND  CREDITOR. 


(2).  For  fitrther  Awarance  of  ChaU 
ieU — Breach  of,  by  Executor  of 
Assignor. 

Covenant* — ^W.,  by  voluntary  con- 
veyance, assigned  to  plaintiff,  his  exe- 
cutors, &c.,  his  furniture,  effects,  &c., 
in  trust  to  the  use  of  W.,  the  settlor, 
for  his  life,  and  at  his  death,  in  equal 
moieties,  to  the  use  of  two  nieces  of 
W.,  named.  Covenant  by  W.,  for 
himself  and  his  heirs  and  executors,  to 
do  all  further  reasonable  acts  and 
things  for  further  and  better  assign- 
ing and  transferring  the  said  furniture, 
&C.,  to  plaintiff,  on  the  same  trusts  as 
by  plaintiff  or  his  counsel  should  be 
reasonably  advised.  W.  was  in  pos- 
session of  the  furniture,  &c.,  till  his 
death.  On  that  event,  defendant,  his 
exeoitor,  became  possessed,  and  sold 
the  whole.  Plaintiff  sued  the  defend- 
ant, as  executor  of  W.,  on  the  above 
covenant  for  further  assurance,  aver- 
tin^  in  his  declaration  that  it  vras  at 
no  time  necessary  to  sell  any  of  W.*s 
cbarti^ls  to  pay  any  debt  of  W.,  and 
that  there  were  no  creditors  of  his 
who  could  impeach  the  validity  of  the 
indt^ture ;  and  assigning,  by  way  of 
breaclhMs  firsts  that  defendant  refiised 
to  deliver  possession  ctf  the  furniture 
to  plaintiff:  and«  secondly,  that  de- 
fV«iaant  converted  and  sold  the  same, 
IKK  aneging  that  he  sold  it  in  market 
overt : — HM^  that  the  plaintiff  was 
<tifif Wd  to  nNx'kver,  at  least  on  the  last 
liKMicii^  the  value  ci  the  furniture  pos- 
<M«9«^  by  \V«  from  the  time  ctf  his 
^'X^^^twc  tW  deed  to  his  death*  and 
afWnraid$  sold  by  the  defendant  as 
Kk$  <»<«itor«  thtM]^  trover  might 
have^  been  sustained  for  the  same 
%\fcii»  of  adioiK     WTmni  v.  Jmilmmd^ 

see 

DAMAGES- 
Mai^iv  ^,  m  Af$tmfmt  fair  Bremdk 

*    A.  iM^vin^  re<^v^md  a  jd^ivcal 


for  280/.  against  B.,  agreed  with  C. 
to  forbear  to  sue  out  execution  on  the 
judgment  until  a  certain  day,  in  con- 
sideration of  which  C.  agreed  that  be 
would,  on  or  before  that  day,  erect  a 
substantial  house,  and  cause  a  lease 
of  it  to  be  granted  to  A. ;  such  lease, 
when  granted,  to  be  in  satisfiu^on  of 
the  judgment.  In  an  action  for  the 
breach  of  this  agreement  —  Held^ 
that  the  value  of  the  house  was  the 
measure  of  damages,  and  that  such 
value  was  properly  estimated  at  the 
amount  of  ihe  judgment-debt.  Strutt 
V.  FarloTy  249 

DEBT. 
See  Pleading,  III,  3. 

DEBTOR  AND  CREDITOR. 

Cowipositum  between — Pleading. 

In  assumpsit,  the  defendant  plead- 
ed, that,  after  the  causes  of  action 
accrued,  the  defendant  and  M,,  who 
was  jointly  liable  with  him  to  the 
plaintiff,  became  unable  to  pay  their 
creditors  in  full ;  and  thereupon  it 
was  agreed  by  the  defendant  and  Mn 
the  plaintiff,  and  the  other  creditors, 
that  a  composition  of  4«.  6<f.  in  the 
pound  should  be  paid  upon  their 
debts,  and  that,  upon  receiving  Uiat 
sum,  the  plaintiff  and  the  other  cre- 
ditors should  execute  to  defendant  and 
M.  a  general  release ;  that  a  deed  of 
release  was  prepared  for  execution, 
and  that  the  creditors,  except  the 
plaintiff,  received  the  composition, 
and  executed  the  release;  that  the 
defoidant  has  alwap  been  ready  to 
pay  the  plaintiff  the  composition  of 
4«.  6</.  in  the  pound  upon  his  execut- 
ing the  release,  of  which  plaintiff  had 
notice,  and  was  requested  by  defend- 
ant to  accept  the  composition  and  exe- 
cute the  rdease : — Held  bad,  for  not 
shewing  that  the  ddlmdant  and  M. 
ofmd  to  pay  the  pluntiir  the  com- 


position  money,  or  tendered  the  re- 
lease to  him  for  execution.  SotHriff 
V.  Muggri^e,  181 

DEMURRAGE. 

See  Fleadino,  II. 

Form  ofaetiimfor. 
Where  a  charterparty  stipulates  for 
seventy-fiTe  ruunin^  days,  and  twenty 
days  on  demurrage,  if  the  ship  is  de- 
tained for  extra  days,  the  remedy  is 
not  by  an  indebitatus  count  for  de- 
murrage,  but  by  action  on  the  char- 
terparty  itself.  Croptvn  v,  Pieier- 
nOl,  639 

DETINUE. 
Pleading — Bailment  not  traoertable. 

Detinue. — Declara^on  alleged,  that 
plaintiff  dehvered  certain  paper  writ- 
ings, purporting  to  be  scrip  certificates 
for  shares,  to  defendant,  to  be  re-de- 
Itvered,  on  request,  after  payment  to 
him  of  a  certain  sum,  averring  that 
that  sum  was  paid  to  defendant. 
Breach,  that  defendant  hath  not  de- 
livered the  paper  writings,  though 
requested,  but  "  detains  "  the  same. 
Plea,  that  they  were  deposited  with 
defendant  as  a  pledge  and  security  for 
210/.  advanced  by  him  to  plaintiff, 
and  that,  on  payment  of  that  sum, 
defendant  tendered  and  offered  to  de- 
liver up  and  return  Ihem  lo  plaintiff, 
who  then  refiised  to  receive  them : — 
Held,  on  demurrer,  that  this  plea  was 
bad,  for  denying  the  detention  argu- 
mentatively,  and  for  amounting  to  non 
detinet.  The  detention  complained 
of  was  an  adverse  detention,  because 
the  word  "  detain"  in  a  declaration  in 
detinue  means  that  defendant  with- 
holds the  goods,  and  prevents  plaintiff 
from  having  possession  of  them. 

The  bailment  stated  in  the  declara- 
tion in  detinue,  whether  it  be  general 
or  special,  is  surplusage,  and  not  tra- 
versable, the  gist  of  the  action  being 


the  detamer  of  plaintiff's  goods.    Cle- 
menft  v.  FligM,  4i 

DEVISE. 

(1).  When  void  for  Remotenett. 

A  testator  devised  lands  to  P.  IVI., 
his  brother,  for  life ;  remainder  to  the 
use  of  the  first  son  of  the  body  of  P. 
M.  for  life ;  remainder  to  the  use  of 
the  first  son  of  the  said  first  son,  and 
the  heirs  male  of  bis  body ;  and  in 
default  of  such  issue,  to  the  use  of  all 
and  every  other  the  sou  and  sons  of 
P.  M.,  severally  and  successively,  for 
the  like  interests  and  limitations  as 
he  had  before  directed  respecting  the 
first  son  of  P.  M.,  and  his  issue  of 
the  body ;  and,  in  default  of  issue  of 
the  body  of  P.  M.,  or  in  case  of  his 
not  leaving  any  at  his  decease,  then 
over.  P.  M.  never  had  any  issue : — 
Held,  that  all  the  limitations  after 
that  to  the  use  of  the  first  son  of  the 
body  of  P.M.  were  void  for  remote- 
ness, and  that  the  sons  of  P.  M.,  if 
he  had  any,  would  not,  by  the  appli- 
cation of  the  doctrine  of  ^y-pres,  have 
taken  an  estate  tail,  inasmudi  as  such 
a  construction  of  the  will  would  be  to 
make  the  estate  devolve  in  a  line  of 
succession  different  from  that  which 
the  testator  had  expressly  designated. 
Montfpenny  v.  Dering,  418 

(2).  "Next  Heir." 
In '1766,  a  testatrix  devised  her 
real  estate  to  her  brother-iu'law  T. 
K.  and  sister  A.  K.  his  wife,  for  their 
lives ;  and  from  and  after  their  de- 
ceases, to  her  nephew  J.  G.  E.,  son 
of  the  sold  T.  and  A.  K^  in  fee  ;  but 
in  case  the  said  J.  G.  K.  should  not 
survive  the  said  T.  and  A.  K.,  and 
should  die  without  an  heir  lawfully 
begotten,  then  and  in  such  case,  the 
testatrix  devised  the  same  fo  the  next 
heir  of  the  said  T.  and  A.  K.,  their 
heirs  and  assigns  for  ever.  The  said 
J,  G.  K.  mentioned  in  the  will  died 
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in  his  panntfi'  lifetime,  «n  inboL 
After  Ms  death,  another  son  of  T. 
and  A.  K.  was  horn,  who  was  called 
by  the  same  names.  A.  K.  died  in 
1795.  The  second  J.  G.  K.  married 
and  had  issue  a  son,  J.  K.,  and  died 
in  IfiSa  T.  K.  died  in  1849  t-^Held, 
that  th«  "next  heir,"  in  the  will,  was 
to  be  conibned  to  mean  the  person 
who  ■boold  fill  the  character  of  true 
kmr  of  T.  and  A.  K.  i  that,  there- 
fore, the  executory  denM  over  took 
effect  only  on  the  death  of  T.  K.,  the 
aurviTing-  devisee  for  life,  and  the  es- 
tate then  vested  in  J.  K.,  who  then 
filled  the  character  of  heir  of  T.  and 
A.  K.    Aw  d.  Knight  t.  Chafty,  656 

(3).  Nomen  eolleetivwH,  mhat  it. 

A  testator,  after  bequeathing  his 
personal  estate,  demised  ag  follows : — 
**  I  also  give  all  my  real  estate,  in  the 
counties  of  Pembroke  and  Cannar* 
then,  to  my  eldest  son  John,  as  afore- 
said, ^or  Am  life,  and  to  Aw  eldest  le- 
gitimate «m  4ffter  kit  death;  and  in 
default  of  such  issue,  I  give  it  in  like 
maimer  to  my  sou  Richard ;  and  in 
case  that  be  has  no  legitimate  issue 
male,  I  then  give  it  in  like  manuer  to 
the  of^priog  about  to  be  bom  from 
ni\-  dearest  wife  Bessy ;  and  in  default 
of  such  issue,  to  my  own  right  heirs 
for  ever ;" — Held,  that  John  took  an 
estate  in  tail  male,  the  words  "  eldest 
legitimate  son "  being  nomcn  coUec- 
tivum.     Lewii  v.  Puxley,  733 

(4).  Juent  o/Deeitee  to. 

At  the  reading  of  a  testator's  will, 
soon  after  his  death,  the  devisee  in 
trust  said  "  he  ought  to  have  had  &l. 
for  being  trust :" — Held,  that  these 
words  were  so  cqui vocal  and  ambigu- 
ous, that  thoy  should  not  have  been 
left  to  the  jury  as  proving  his  assent, 
as  a  trustee,  to  the  devise. 

Qwiere,  whether  on  unimbiguoos 
Uiont  to  a  devise,  expressed  by  words 


EASEBfENT. 

or  matter  in  pais,  witboot  deed,  tt 
Buffluent? 

Quare,  whether  a  deviaM  in  tnut 
can  <Usclaim  by  deed  after  previous 
assent  to  the  devise  in  words  ?  Doe 
d.  Chidgetf  v.  Haritt,  517 

DISTRESS. 
See  Plsading,  VI,  8. 


EASEMENT. 
Deeite  o/,  under  Term   "  ^ffmrte- 

naneet" — Sxtii^itithment  of,    by 

Unity  of  Poeteieitm. 

A.,  being  a  termor  of  land,  built 
two  bouses  on  it.  The  whole  was 
then  released  to  him  in  fee,  "  with  all 
ways,  'easements,  advantages,  and  ^ 
purtenancos  thereunto  belonging,  or 
therewith  usually  used,  leased,  hald, 
occupied,  or  enjoyed."  By  his  will, 
he  devised  one  house,  and  the  appmv 
tenonces  thereunto  belonging,  to  B., 
and  the  other  to  C,  in  similar  terms. 
During  A.'s  ownership  of  both,  the 
entrance  from  the  high  road  to  the 
principal  door  of  the  house  afterwards 
devised  to  B.  was  by  a  set-out  oar- 
riage  dnve  or  sweep,  entering  from  a 
high  road,  passing  immediately  in  front 
of  the  house  afterwards  devised  to  C. 
to  B.'s  door,  and  then  returning  round 
an  oval  garden  in  front  of  C.'a  house, 
but  at  a  greater  distance  from  it,  to 
the  same  point  of  entrance.  B.'s 
house  had  a  coach-house  opening  only 
into  the  high  road,  and  a  back  ta- 
trance  into  the  same.  After  A.'s 
death,  C.  made  a  fence  across  so 
much  of  the  carriage  drive  as  passed 
immediately  in  front  d  his  house,  and 
across  the  oval  garden,  leaving  the 
further  way  to  B.  s  front  door  by  the 
same  carriage  drive  open.  B.  brought 
trespass,  claiming  the  way  as  appur- 
tenant to  his  house  and  garden:— 
Held,  first,  that  the  way,  as  used  in 
A.'s  time  during  the  unity  of  owner- 
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ship  in  him»  imqiediately  in  front  of 
C.'s  house,  did  not  pass  to  B.  with 
the  house  devised  to  him,  under  the 
word  '< appurtenances "  in  A/s  will; 
and,  secondly,  comme  semble,  that  it 
did  not  pass  as  a  way  of  necessity, 
whether  taken  in  the  strict  sense,  or 
as  a  way  without  which  the  most  con- 
venient and  reasonable  mode  of  en- 
joying every  part  of  B.'s  premises 
could  Qot  be  had. 

Sembldi  nothing  of  absolute  neces- 
sity to  a  building,  e,  g,  a  gutter  in 
alieno  solo,  to  carry  off  water,  ^c,  is 
extinguished  by  unity  of  ownership. 
Pheysey  v.  Ficaryy  484 

EJECTMENT. 

Service  on  Railway  Company* 

Service  of  declaration,  in  ejectment 
against  a  railway  company,  upon  the 
secretary  of  the  company,  is  good,  by 
Stat.  8  &  9  Vict,  c  16,  s.  185.  Doe  d. 
Bayee  v.  Roe,  98 

EVIDENCE. 

(1).   Undertaking   to  give  material 

Evidence* 

A  letter,  written  and  posted  in 
county  A.,  and  addressed  to  and  re- 
ceived by  the  plaintiff  in  county  B., 
whereby  the  defendant  admits  a  part 
of  the  debt  claimed  in  the  action,  is 
evidence  sufficient  to  satisfy  the  plain- 
tiff's  undertaking  to  give  material  evi- 
dence in  county  A.  HaU  v.  Story,  68 

(2).  Post-mark. 

Semble^  if  the  post-mark  of  a  letter 
be  given  in  evidence,  it  ought  to  be 
proved,  either  by  persons  from  the 
post-office,  or  by  persons  who  are  in 
the  habit  of  receiving  letters  from 
that  post-office.  Woodcock  v.  Houtds- 
worth,  124 

(3).  Privileged  Communication, 
Where  an  act  is  done  in  pursuance 


of  a  bargain  between  two  parties,  and 
in  presence  of  the  attomies  for  each 
of  them,  the  communication  by  ono 
party  to  his  attorney  relating  to  that 
act  is  not  privileged,  so  as  to  prevent 
the  attorney  from  giving  evidence  of 
it.     Weekiy.  Argent,  817 

(4).  Award  and  other  Doeumenti 
under  Ineloeure  Act-^Declaration 
of  Party  inpoaseeeum — New  Trial 
for  Rejection  of  Evidence. 

An  award,  allotting  land  under  an 
inclosure  act,  coupled  with  the  terms 
of  the  original  claim  to  such  allot- 
ment, is  admissible  in  evidence  to 
shew  that  the  claimant's  interest  in 
the  lands  in  respect  of  the  possession 
of  which  he  claimed  the  allotment 
was  less  than  the  fee. 

The  determination  of  a  copyhold 
interest  may  be  shewn  without  pro- 
ducing the  copy  of  court-roll.  Thus, 
a  declaration  by  the  party  in  posses- 
sion, that  his  interest  was  less  than  a 
fee,  e.  g.  for  his  own  life  only,  would 
be  primary  evidence  that  it  ceased  to 
exist  at  his  death.  Secue,  where  he 
declared  that  he  held  '<  for  life  inter- 
est," that  statement  being  consistent 
with  one  or  more  life  interests  coming 
into  existence  at  his  death. 

By  an  inclosure  act,  the  expenses 
attending  the  inclosure  were  to  be 
raised  by  sale  of  part  of  the  common- 
able lands,  the  balance,  if  any,  of  the 
proceeds  to  be  repaid  to  the  land- 
owners. Accordingly,  sales  were  made, 
and  the  surplus  proceeds  divided 
among  the  landowners  according  to  a 
"  return  rate,*'  divided  into  two  pro- 
portions, one  calculated  according  to 
the  '^  possessioners' "  interest  for  life 
or  years,  the  other  the  reversioners' 
proportion,  calculated  according  to  the 
time  likely  to  elapse  before  their  in- 
terest accrued  into  possession.  A 
landowner  in  possession,  aged  seventy, 
reoeived  a  sum  calculated  on  the  as- 
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somptioD  that  his  estate  was  held  for 
his  life ;  but  it  did  not  appear  that  the 
party  had  any  knowledge  of  the  paper 
containing  the  rate,  or  of  the  data  by 
which  the  sum  he  had  received  was 
fixed : — Hddj  that  the  return  rate  was 
not  evidence  to  cut  down  his  interest 
to  less  than  a  fee. 

By  an  indosure  act,  claims  to  al- 
ktmoits  were  to  be  made  in  writing, 
and  salt  to  the  commissioners.  The 
daims  made  were  entered  by  their 
derk  in  a  book,  though  not  required 
br  the  act  to  be  so  kept  The  claims 
allowed  by  the  commissioners  were 
marked  in  the  book  ^  allowed,'*  and 
attested  by  their  initials  affixed  there- 
to«  The  entries  were  made  in  the 
eourse  of  business,  and  at  the  time 
they  purported  to  bear  date.  Semble^ 
they  were  admissible  in  evidence,  on 
proof  of  the  clerk's  death,  and  of  a 
negative  search  for  the  original  claims 
in  the  proper  repository. 

A  dedaration  by  a  possessor  of  land, 
thai  he  held  <«  for  life  interest,**  does 
not  necessarily  admit  that  the  right  of 
poss^ession  would,  inunediately  at  his 
death,  accrue  to  the  rvversioner,  for 
one  or  more  other  life  interests  might 
exist  consistently  with  the  words  u^d. 
The  expression  being  merely  am- 
biguoujs  would,  if  relied  on  for  plain- 
tiis  in  ejectment,  so  far  justify  the 
judhee  in  nonsuitii^,  that  no  new  trial 
w\Hild  be  granted :  for.  the  burden  ctf 
affirmative  nrvMf  of  title  being  on 
iheok  tbev  adduced  no  evidence  having 
a  prvjfionJk^nuK^  either  way,  so  as  to 
make  it  necessary  to  leave  it  to  the 
jury- 

\\*bere  evidence  tending  to  esta- 
bli:^  a  point  already  supported  by 
nnvrv  dinpct  prv^of  is  impnc»perly  n?- 
je<^e\K  the  Court  11  ill  no;  grant  a  new 
trial  ow  that  crvHind.  if  ti»ev  see  that 
the  ease  wxhiKI  ne*  have  been  ad- 
vamwl  further  by  admitting  the  par- 
ticular jxieee  of'  evidenced  Doe  d. 
HW^  V,  Lm^Mid^  497 


EXCISE  ACTS- 

(1).  Distiller,  wk)  u. 

A  person  who  distils  spirit  for  the 
purpose  of  making,  by  the  addition  of 
nitric  acid,  eweet  epiriU  of  nitre  for 
sale,  is  a  distiller  of  spirits  within  the 
meaning  of  the  6  Geo.  4,  c.  80,  ss.  6, 7, 
requiring  an  excise  license,  and  liable  to 
the  penalties  imposed  by  s.  39  of  that 
act  on  persons  having  any  private  or 
concealed  still,  &c.  for  making  or  dis- 
tilling low  wines  or  spirits.  Alt,' 
Gen.  V.  Bmleyy  74 

(2).  Appeal  under — Special  Case  for 
Exchequer. 

By  7  8c  8  Geo.  4,  c.  53,  s.  82,  the 
officer  of  exdse  proceeding  by  informa- 
tion for  any  offence  against  that  act, 
as  well  as  any  party  aggrieved  by  the 
decision  of  justices  adjudging  on  sudi 
an  information,  may  appeal  to  the 
quarter  sessions,  on  giving  the  notices 
of  appeal  pointed  out  by  the  act.  Bj 
s.  84,  the  quarter  sessions  are  to  re- 
hear upon  oath,  and  to  re-examine 
the  same  witnesses,  and  to  reconsider 
the  same  evidence  and  the  merits  of 
the  case,  wherever  the  original  judg- 
ment appealed  against  shall  have  been 
given,  and  shall  not  examine  any  evi- 
dence, or  any  witness  or  witnesses, 
other  than  or  different  from  the  evi- 
dence of  the  witness  or  witnesses 
which  and  who  shall  have  been  exa- 
mined before  the  justices  at  the  hear- 
ing of  the  information  on  which  the 
original  judgment  shall  have  been 
given,  and  may  reverse  or  confirm 
in  whole  or  in  part  the  judgment  ap- 
pealed against,  or  give  such  new  or 
different  judgment  as  in  their  disoe- 
tion  they  think  fit. 

An  information  on  this  act  con- 
tained four  counts.  The  justices  con- 
victed on  the  fourth,  and  acquitted 
on  the  others.  The  defendant  gaie 
notice  of  appeal  firom  the  jadgment  to 
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the  quarter  sessions,  but  the  officer 
prosecuting  on  the  part  of  the  Crown 
gave  no  notice  of  appeal  against  the 
judgment  of  acquittal  on  the  first 
three  counts : — Held^  that  the  defend- 
ant's notice  of  appeal  was  limited  to 
the  judgment  of  the  convicting  jus- 
tices on  the  fourth  count,  and  that  if, 
on  the  hearing,  the  Court  of  appeal 
was  of  opinion  that  that  count  was  not 
sustained  by  the  evidence  adduced, 
but  that  the  second  was,  the  judgment 
must  be  altogether  for  the  defendant. 

It  appeared  on  affidavit,  that  the 
Court  of  appeal,  constituted  by  7  & 
8  Geo.  4,  c.  53,  s.  82,  suspended  its 
judgment,  and  stated  a  special  case  for 
the  opinion  of  the  Court  of  Exche- 
quer, under  s.  84: — Held^  that  no 
certiorari  was  requisite  to  enable  that 
Court  to  give  its  direction  on  the  spe- 
cial case. 

The  original  distinction  of  grand 
and  petty  larceny  made  it  necessary  in 
indictments  for  larceny  to  allege  the 
value  of  the  chattel  stolen,  in  order  to 
allot  the  punishment ;  but  whether,  in 
an  information  for  offering  a  coimtry 
bank-note  to  an  excise  officer,  by  way 
of  bribe,  the  value  of  it  need  be 
stated,  qacsre.    Reg,  v.  Gamble^  384 

EXECUTORS  AND  ADMINI- 
STRATORS. 

See  Abatement. 
Covenant,  2. 
Scire  Facias. 

EXTORTION. 
See  Sheriff. 

FINE. 

Estate    necessary    for    Conusor  — 
Welch  Fine — Satisfied  Terms  Act. 

In  1839  A.  died  seised  in  fee  of 
lands,  of  which  his  eldest  son,  B.,  was 
his  tenant.  On  his  death,  B.,  sup- 
posing him  to  have  died  intestate, 
entered  on  the  lands,  claiming  them 
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as  heir-at-law,  and  in  1830  mortgaged 
them  in  fee,  and  levied  a  fine  to  con- 
firm the  mortgage ;  and  at  the  same 
time,  an  outstanding  term  of  500  years 
was  by  his  direction  assigned  to  a 
trustee  for  the  mortgagee.  In  1835 
B.  sold  the  estate  to  the  defendant, 
who  paid  off  the  mortgage ;  the  legal 
estate  in  fee  and  the  equity  in  re- 
demption were  conveyed  to  the  de- 
fendant, and  the  term  was  assigned  to 
a  trustee  for  him,  to  attend  the  in- 
heritance. In  1845  it  was  discovered 
that  A.  had  executed  a  will^  whereby 
he  devised  the  lands  in  fee  to  his 
second  son,  who  thereupon  brought 
ejectment  to  recover  the  estate  from 
the  defendant,  and  laid  a  demise  in 
the  name  of  the  trustee  to  whom  the 
term  was  assigned  in  1835: — Held^ 
first,  that  B.  had  a  sufficient  estate  to 
make  him  a  good  conusor  of  the  fine ; 
secondly,  that,  by  the  operation  of  the 
8  &  9  Vict.  c.  112,  the  term  had  abso- 
lutely determined,  and  the  plaintiff 
could  not  recover  upon  the  demise 
laid  in  the  name  of  the  trustee. 

To  prove  the  levying  of  a  fine  with 
proclamations  in  a  court  of  gpreat  ses- 
sion in,  Wales,  the  chirograph  was 
produced,  having  one  proclamation 
indorsed,  and  the  plea-roll  of  the 
same  session  at  which  the  chirograph 
stated  the  fine  to  have  been  levied, 
containing  an  entry  of  a  licentia  con- 
cordandi  between  the  same  parties 
and  respecting  the  same  premises  as 
those  mentioned  in  the  chirograph : — 
Held  sufficient,  by  virtue  of  the  stat. 
5  Vict.  c.  32,  8.  2.  Doe  d.  Cadwa- 
lader  v.  Pnce,  603 

FOREST. 

See  Injunction. 

FRAUDS  (STATUTE  OF). 

(1).  Deliver}/  and  Acceptance. 
Goods  were  shipped  by  the  plain- 
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tiff  firom  abroAd  to  tbis  countiy,  on 
the  verbal  order  of  the  defandant,  st 
A  price  eioeeding'  10/.  They  were 
•ent  to  a  shipping  agent  of  the  plain- 
tiff's in  London,  who  received  them 
and  vrarehoiued  them  with  a  wharf- 
inger, informing  the  defendant  of  their 
anival.  He  wharfinger  handed  to 
the  shipping  agent  a  deliTery-wsrrant, 
whereby  the  goods  were  made  deliver- 
able to  him  or  his  assignees  by  in- 
dorsement, on  payment  of  rent  and 
charges.  The  agent  indorsed  and 
delivered  this  warrant  to  the  defend- 
ant, who  kept  it  for  several  months, 
and,  notwithstanding- repeated  applica- 
tions, did  not  pay  the  price  of  or 
chsT^va  npon  the  goods,  nor  return 
thewamnt,  but  said  he  had  sent  it  to 
hii  solicitor,  and  that  he  intended  to 
racist  payment,  for  that  he  Imd  never 
ordered  the  goods ;  and  that  they 
would  renuuii  for  the  present  in  bond; 
— Held,  that  there  was  no  snch  de- 
livery to  and  acceptance  by  the  de- 
fendant of  the  goods,  as  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds. 
Farina  V.  Home,  119 

(8).  Eanett. 
Debt  for  goods  sold  and  delivered. 
Pleas,  never  indebted  and  set-off. 
naintiff  owed  defendant  a  debt,  and 
while  it  remained  due  sold  him  goods 
by  sample  to  a  larger  amount,  and 
exceeding  10/,,  without  note  or  me- 
morandum in  writing  of  the  bargain 
for  sale.  Part  of  that  bargain  was, 
that  the  debt  due  from  plaintiff  was 
to  go  in  part  payment  by  defendant  to 
him,  but  no  actual  payment  of  money 
was  made  by  either,  nor  was  any  re- 
ceipt given  by  defendant  for  plain- 
tiff's debt  to  him.  The  goods  were 
supplied  to  defendant,  who  returned 
them  as  inferior  to  sample,  and  the 
jury  found  that  he  had  never  accept- 
ed them.  Verdict  for  defendant; — 
Jleldf  on  motion  for  a  new  trial,  that 
nothing  had  been  given  in  earnest  to 


HUSBAND  AND  WIFE. 

bind  the  bargain,  or  in  part  of  p^nent, 
within  39  Car.  2,  c  ^  s.  17,  so  as  to 
make  the  contract  binding  on  the 
buyer,      Walker  v.  Nfueey,  303 


OOARANTEE. 
Set  Pkincifal  aud  Subbtt. 
CotutnutioK  tif — VgrioKee. 
DecUratioa  in  anumpaJt  on  *,  gnip 
rantee  stated,  that  tho  oefoDdaot  pro- 
mised the  plaintiffs  to  gnaranleo  to 
them  the  doe  acceptance  and  paymeirt 
of  two  bills  of  exdiange  drawn  by  K., 
being  the  amount  of  an  invoice  m  tha 
plaintiA  of  goods  shipped  by  iben ; 
and  that,  as  the  defendant  had  not 
then  heard  &om  K.  if  the  iDV(»oe  had 
been  found  correct,  the  defendant  was 
to  have  '■  the  reserve  cugtomacy  oodw 
■uch  circumstances."  The  termi  cf 
the  guarantee  were,  that  the  d^nd* 
ants  guaranteed  the  due  acc^itaiMa 
and  payment  of  the  bills,  ftc,  and  it 

troceeded  thus :-— "  As  wo  hare  not 
eard  from  Mr.  K.  if  your  invwee 
has  been  found  correct,  we  claim  tku 
Teterve  as  customary  under  snch  cir- 
cumstances." It  appeared  that  ths 
invoice  was  in  fact  correct : — H^d, 
that  there  was  no  variance. 

A  party  who  guarantees  the  doe 
payment  of  a  bill  of  exchange  by  the 
acceptor,  is  liable  for  intereet  upon  it, 
if  it  be  not  paid  when  due.  Aekermamt 
v.  Ehreneperger,  99 

HERALD. 
See  Arrest,  2. 


HERIOT. 
See  Plkadisc,  IV,  1. 

HUSBAND  AND  WIFE. 

See  Bankruptct. 
Pleadino,  III,  1. 
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INCL08URE  ACT. 
See  EviDEKCEy  4. 

INFANT. 

Lease  by, 

H.  T.  being  seised  in  fee  of  certain 
premises,  devised  the  same  to  his  son 
W.  T.  for  life,  with  remainder  to  the 
issue  of  W.  T.  as  tenants  in  common 
in  fee.  In  April,  1845,  W.  T.  died, 
having  bj  will  appointed  executors, 
who  managed  the  estate  for  the  infant 
children  of  W.  T.,  and,  in  the  years 
1845  and  1846,  received  rent  from 
the  defendant,  who  had  been  in  pos- 
session prior  to  the  death  of  W.  T. : 
— Held,  that  the  acts  of  the  executors 
did  not  bind  the  infant  children,  and 
that  the  latter  might  maintain  eject- 
ment against  the  defendant  without 
any  previous  notice  to  quit  or  demand 
of  possession.  Doe  d.  Tkamae  v. 
Koberti,  778 

INFERIOR  COURT. 

(1).  Justification  under  Process  of. 

In  trover,  the  defendant  pleaded, 
that  the  supposed  grievance  was  com- 
mitted after  the  passing  of  the  7  Vict. 
c.  19,  and  within  the  juiisdiction  of  the 
inferior  court  thereinafter  mentioned ; 
and  that,  before  and  at  the  time  of  the 
grievance,  the  defendant  had  been 
duly  appointed  to  act  as  a  bailiff  in 
the  execution  of  the  process  of  the 
Court  of  the  Tolzey  of  Bristol,  which 
then,  and  at  the  time  of  the  passing  of 
the  said  act  of  Parliament,  had,  by 
charter,  jurisdiction  for  the  recovery 
of  debts  and  damages  in  personal 
actions  arising  within  the  city  and 
county  of  Bristol ;  and  the  defendant 
then  became  and  was,  and  thenceforth 
until  and  at  &c.  was  a  bailiff  of  the 
said  court;  and  that  no  notice  of 
action  was  given  to  him  pursuant  to 
the  said  act : — Held,  on  demurrer, 
first,  that  the  plea  brought  the  defend- 
ant within  the  protection  of  the  8th 


section  of  the  act ;  secondly,  that  the 
jurisdiction  of  the  inferior  court  was 
sufficiently  shewn;  thirdly,  that  the 
defendant's  duty  as  bailiff  was  suffi- 
ciently set  forth.  Brakam  v.  Wat' 
kinSy  77 

(2).  Liability  of  Plaintjf  tii»  for 

Trespass. 

Where  it  is  the  regular  course  of 
proceeding  of  an  inferior  court,  on  a 
verdict  being  found  therein,  for  the 
judges  of  the  court  to  issue  execution 
for  the  debt  in  case  of  non-payment, 
and  levy  the  amount,  the  fact  of  the 
plaintiff's  bringing  his  plaint  in  the 
inferior  court,  and  not  countermand- 
ing the  execution,  renders  him  liable 
in  trespass  for  the  seixure,  unless  he 
justify  under  the  process  of  the  in- 
ferior court.    Coomer  v.  Latham,  718 

INJUNCTION. 

For  cutting  Trees  in  Royal  Forest. 

An  information,  filed  by  the  At- 
torney-General, suggested  that  an  in- 
formation had  been  previously  filed 
against  the  defendant  for  an  incroach- 
ment  by  him  on  the  Royal  Forest  of 
Waltham,  by  enclosing  land  therein 

i about  twelve  acres)  with  a  ditch  and 
ence,  and  that,  pending  the  judgment 
of  the  Court  on  a  demurrer  in  that 
cause,  the  defendant  had  very  lately 
commenced  cutting  down  and  clear- 
ing away  all  the  holly  trees  and 
underwood  on  the  land  so  inclosed 
by  him,  such  trees,  &c,  being  part 
of  the  vert  and  covert  of  the  forest* 
The  present  information  prayed  that 
the  defendant  might  be  restrained 
from  cutting  any  more  trees  or  under- 
wood growing  in  the  forest.  The 
answer  stated  that  the  defendant  was 
seised  in  fee  of  the  locus  in  quo  by 
having  bought  it  three  years  ago,  and 
that  it  was  not  part  of  or  within  the 
forest,  and  that  he  cut  the  holly  trees 
and  underwood  at  the  proper  season 
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and  in  the  course  of  the  proper 
management  of  the  estate,  as  it  had 
heen  cut  for  the  last  twenty  years : — 
Held,  that  the  vert  of  a  forest  is  a 
necessary  part  of  it ;  still  as  no  irre- 
parable injury  to  the  vert  was  shewn 
in  this  case,  the  act  of  the  defendant, 
assuming  the  locus  in  quo  to  be  with- 
in the  forest,  was  a  trespass  in  the 
nature  of  waste,  which  might  be  com- 
pensated in  damages,  and,  therefore, 
that  no  injunction  could  be  granted. 
Att.'Gen.  v.  Hallett,  669 

INSURANCE  (MARINE). 

Deviation, 

Insurance  on  ship,  at  and  from 
Liverpool  to  ports  and  places  in  China 
and  Manilla,  all  or  any,  during  the 
ship's  stay  there  for  any  purposes,  and 
from  thence  to  her  port  or  ports  of 
calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay 
at  all  or  any  ports  or  places  on  either 
side  of  and  at  the  Cape  of  Good  Hope. 
The  ship  sailed  from  Liverpool  direct 
to  a  port  in  China,  having  on  board  a 
cargo  for  that  port  and  Manilla ;  from 
thence  she  proceeded  to  Manilla,  and 
there  discharged  the  remainder  of  her 
outward  cargo.  At  Manilla,  the  cap- 
tain took  on  board,  on  freight,  230 
chests  of  opium  for  Tongkoo,  another 
port  in  China,  (not  being  thereby  a 
tenth  part  laden),  and  sailed  for 
Tongkoo,  there  to  seek  a  freight  for 
the  United  Kingdom,  and  on  her 
voyage  thither  was  lost  by  perils  of 
the  seas.  Tongkoo  is  quite  out  of 
the  direct  course  from  Manilla  to  the 
United  Kingdom: — Hekt^  that  the 
words  "  from  thence,"  in  the  policy, 
meant  not  "  from  Manilla  "  only,  but 
"  from  ports  or  places  in  China  and 
Manilla,  all  or  any;"  and  that  the 
sailing  from  Manilla  to  Tongkoo,  for 
the  purpose  of  seeking  a  homeward 
cargo,  was  not  a  deviation.  Ashley  v. 
Pratt y  471 


INTEREST. 

(1).  When  recoverable  in  Covenant. 

The  Great  Western  Railway  Com- 
pany granted  to  the  plaintiffs  deben- 
ture bonds  in  the  following  form : — 
"  By  virtue  of  an  act  passed  &c.,  we, 
the  Great  Western  Railway  Company, 
in  consideration  of  1000/.  to  as  paid  by 
T.  P.  and  W.  G.,  do  assign  to  the 
said  T.  P.  and  W.  G.  the  said  under- 
taking, and  all  future  calls,  and  all 
the  estate,  right,  title,  and  interest  of 
the  said  company  in  and  to  the  same, 
to  hold  unto  the  said  T.  P.  and  W.  G^ 
until  the  said  sum  of  1000/.,  together 
with  all  interest  for  the  same  after 
the  rate  of  5/.  per  cent.,  payable  as 
hereinafter  mentioned,  shall  be  fulij 
paid  and  satisfied ;  and  it  is  hereby 
stipulated  that  the  said  principal  smn 
of  1000/.  shall  be  repayable  and  re- 
paid on  the  15  th  of  January,  1844, 
and  that  in  the  meantime  the  said 
company  shall,  in  respect  of  interest 
as  aforesaid  on  the  said  principal  sum, 
pay  to  the  bearer  of  the  coupons  or 
interest-warrants  the  several  sums 
mentioned  in  such  warrants  respect- 
ively, at  the  times  specified  therein." 
In  January,  1844,  the  previous  in- 
terest having  been  duly  paid,  the  last 
of  the  coupons  or  interest-warrants 
was  presented,  and  the  interest  paid 
to  the  plaintiff's ;  but  the  company  did 
not  then  pay  the  principal,  or  give 
notice  to  the  plaintiffs  that  they  were 
ready  to  pay  it : — Heldj  that  the  plain- 
tiffs were  entitled,  in  an  action  of  cove- 
nant, to  recover  interest  from  the  15th 
of  January,  1 844,  to  the  time  of  the 
payment  of  the  principal.  Price  v. 
Great  Western  Railway  Co,j       244 

(2).  On  Judgment  Deht^  from  what 
Time  it  ruTis, 

Interest  runs  on  a  judgment  debt, 
under  the  stat,  1  &  2  Vict,  c.  110, 
s.  17,  from  the  time  of  the  entry  of 
the  incipitur,  and  not  merely  from  the 


LEASE. 


LEPACY. 
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final  completion  of  the  judgment,  after 
the  taxation  of  costs.  Newton  v. 
Grand  Junction  Railway  Co^       139 

lOU. 

See  Account  Stated. 

JUDGMENT, 
See  Interest,  2. 

LANDLORD  AND  TENANT. 

See  Pleading,  VI,  2. 
Waste. 

(1).  Contract  to  repairy  Construc- 
tion of. 

Defendant,  on  becoming  tenant  to 
plaintiff  of  a  farm  and  out-buildings, 
agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  repair^  order,  and 
condition.  Breach,  that  he  did  not 
keep  and  deliver  up  the  farm,  &c.,  in 
good  repair,  &c. : — Heldy  that,  on 
this  contract  to  keep  the  premises  in 
good  repair,  the  tenant  was  bound  to 
put  them  in  that  condition,  and  that 
he  was  not  justified  in  keeping  them 
in  bad  repair  because  he  found  them 
in  that  condition ;  but  the  extent  of 
that  repair  was  to  be  measured  by 
their  age  and  class.    Payne  v.  Haine^ 

541 

LEASE. 

See  Infant. 

(1).  Lease  or  Agreement — Stamp, 

By  7  &  8  Vict.  c.  76,  s.  4,  (in 
force  from  and  after  the  3 1st  of  De- 
cember, 1844,  and  repealed  by  8  &  9 
Vict.  c.  106,  from  the  1  st  of  October, 
1845),  it  was  enacted,  that  no  lease 
in  writing  of  any  freehold,  copyhold, 
or  leasehold  land  should  be  valid, 
unless  the  same  should  be  made  by 
deed,  but  that  any  agreement  in 
writing  to  let  any  such  lands  should 
be  valid  and  take  effect  as  an  agree- 
ment to  execute  a  lease.     By  a  docu- 


ment, dated  the  drd  of  July,  1845, 
and  purporting  to  be  a  memorandum 
of  agreement,  (made  while  that  sec- 
tion was  in  force),  M.  agreed  to  let 
and  B.  to  take  certain  rooms  in  a 
house  from  the  7th  day  of  that  month, 
for  the  monthly  rent  of  d6«.,  to  be 
paid  every  four  weeks : — Held^  that  it 
was  only  an  agreement  to  execute  a 
lease,  and  was  well  admitted  in  evi- 
dence as  such  agreement  without  a 
stamp,  being  of  no  certain  value  above 
\h  16*. 

Quare,  whether,  since  the  repeal  of 
7  &  8  Vict.  c.  76,  s.  4,  by  8  &  9  Vict, 
c.  1 06,  such  a  memorandum  would  re- 
quire a  stamp  of  1  /.  15«.,  as  a  lease, 
under  55  Geo.  3,  c.  184,  sched.,  part  1, 
tit.  Lease.     Burton  v.  Reevellj     807 

(2).   Construction  of  Contract  for 
Assignment  of 

A.,  the  lessee  for  years  of  premises, 
under  a  lease  containing  a  stipulation 
that  all  improvements  made  by  him 
were  to  belong  to  the  lessor  at  the 
end  of  the  lease,  except  any  green- 
house he  might  erect,  bargained  with 
B.  to  assign  the  lease  to  him,  and  to 
sell  him  a  green-house  which  he  had 
erected,  and  which  was  afSxed  to  the 
freehold,  together  with  the  furniture, 
crops  of  fruit,  and  plants  therein,  for 
a  certain  sum.  B.  was  let  into  pos- 
session of  the  green-house  and  its 
contents,  but,  owing  to  a  difficulty  in 
obtaining  the  lessor's  consent,  no  as- 
signment of  the  lease  was  made  to 
him : — Held^  that  the  contract  was  an 
entire  one  for  the  assignment  of  the 
lease  and  the  sale  of  the  green-house, 
and  that  until  the  lease  was  assigned 
B.  could  not  be  sued  by  A.  for  the 
price  of  the  green-house.  Sleddon  v. 
Cruikshanky  71 

LEGACY. 

Action  for^  when  maintainable. 

The  defendant,  as  the  agent  of  an 
executor,  wrote  to  a  legatee  informing 
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him  of  his  legmcy  end  its  amomit, 
and  Btatiiig  that  he  would  remit  it  in 
any  way  the  legatee  might  suggest. 
He  transacted  the  business  neoessarj 
for  the  transfer  of  the  legacy,  and  re- 
mitted to  the  legatee  the  amount  of 
the  l^;acy  minus  a  sum  deducted  for 
expenses  I— J7ifl(/t  that  the  defendant 
was  not  liahle  to  the  legatee,  in  an 
action  for  money  had  and  received, 
for  the  sum  so  deducted^     Barlow  t. 

126 


LIBEL. 

(1).  AeHom  for^  after  Motitm  fbr 
Criminal  Infarwuitum. 

Where  a  rule  nisi  obtained  for  a 
criminal  information  for  a  libel,  in  the 
Queen's  Bench,  is  discharged  on  shew- 
ing cause,  the  applicant  may  bring  an 
action  in  another  court  for  the  publi- 
cation of  the  same  libeL  Wakeley  v. 
Cwke,  822 

(2).  PUadin§9  in. 

1.  In  ease  for  libel,  the  declaration 
alleged  the  libel  to  be,  that  plaintiff 
sought  admission  to  a  club  held  in  the 
town  of  P.,  and  gave  an  entertainment 
a  few  days  before  he  was  to  be  elected 
as  he  thought ;  that  three  days  after 
he  stood  the  ballot  and  was  black- 
balled ;  that  next  morning  he  bolted, 
and  some  of  the  poor  tradesmen  had 
to  lament  the  fashionable  character  of 
his  entertainment.  Plea,  that  plain- 
tiff did  suddenly  leave  and  quit  the 
town  of  P.  without  paying  every  one 
and  all  of  the  debts  contracted  by  him 
with  divert  persons  in  the  said  town, 
and  without  notice  to  them,  and  with 
intent  to  defraud  and  delay  some  of 
the  last-mentioned  persons,  whereby 
the  said  persons  remained  impaid  and 
defrauded: — Held  bad  on  special  de- 
murrer, for  not  stating  the  names  of 
the  persons  alleged  to  have  been  de- 
frauded. 

The  declaration  also  averred,  that 
the  libel  used  the  words  <<  black-legs" 


and  ^  bkck-aheep"  to  denote  persons 
guihy  of  fraud,  and  that  divers  ptt^ 
sons  had  formed  a  club  called  ^  The 
Royal  Western  Yacht  Club  T  that  de- 
fendant, intending  to  cause  it  to  be 
believed  that  plaintiff  was  a  confeder- 
ate of  persons  guilty  of  fraudulent  play 
at  caids,  and  of  being  black-legs  and 
black-sheep  in  the  sense  aforesaid,  in 
a  certain  newspaper,  ftc^  published  of 
and  eonctming  the  piaintiff  the  fol- 
lowing libel:  ^  Royal  Western  Taeht 
Club. — Expulsion  of  two  black^legs" 
(meaning  an  expulsion  from  the  dab 
of  two  persons  being  black-legs  in  the 
sense  in  which  that  word  was  used  as 
aforesaid).  The  declaration  then  al- 
leged, that  suspicion  had  attached  to 
two  members  (meaning  the  aforesaid 
two  persons)  of  the  dob,  owing  to 
two  gentlemen  having  been  plucked 
at  cards,  at  the  residoioe  of  one  of  the 
two  suspected  members,  in  a  manner 
seeming  to  indicate  foul  play;  that  in- 
quiry took  place,  which  resulfeed  in  ex- 
pelling the  two  suspected  persons; 
that  a  person,  known  to  be  a  confede- 
rate of  the  expelled  parties,  sougbt 
admission  into  the  club.  His  name 
was  O'B.  (meaning  thereby  the  plain- 
tiff) : — Held^  on  motion  in  arrest  of 
judgment,  that,  as  the  matter  shewn  to 
be  libellous  by  prefatory  averment  was 
so  coupled  with  inuendoes  in  the  decla- 
ration as  to  shew  it  to  have  been  pub- 
lished by  the  defendant  of  and  con- 
cerning the  plaintiff,  the  declaration 
need  not  aver  it  to  be  also  published 
of  and  concerning  the  Royal  Western 
Yacht  Club,  or  any  other  part  of  the 
prefatory  averment.  O'Brien  v.  Cle- 
ment,  159 

2.  A  libellous  paragraph  published 
of  the  plaintiff  in  a  newspaper  stated 
(in  substance)  that  he  was  a  confeder- 
ate of  black -legs ;  that  he  had  sought 
admission  into  a  Yacht  Club ;  that  he 
gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black- 
balled, and  the  next  morning  bolitd, 
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and  some  of  the  tradesmen  of  the 
town  had  to  lament  the  fashionable 
character  of  his  entertainment.  A 
plea  of  justification,  after  alleging 
facts  to  shew  that  the  plaintiff  was  the 
confederate  of  persons  who  had  been 
guilty  of  cheating  at  cards,  and  the 
facts  of  his  giving  an  entertainment} 
and  of  his  being  black-balled,  as  men- 
tioned in  the  libel,  &c.,  stated  that  on 
the  following  morning  "he  fitted 
the  town  and  neighbourhood,  leaving 
divers  of  the  tradesmen,  to  whom  he 
owed  money,  unpaid,"  (naming  them) : 
-^Held  bad,  inasmuch  as  such  auit" 
ting  might  be  innocent,  and  without 
any  intention  to  defraud.  0*Brien  v. 
Bryant^  168 

LIMITATION  ACT. 

(1).  Construction  of. 

Replevin  for  distraining  a  cart  on 
13th  May,  1845.  Avowry,  (under 
1 1  Geo.  2,  c.  19,  s.  22),  that  the  locus 
in  quo  was  parcel  of  a  tenement  called 
H.,  holden  of  the  manor  of  S.  M.,  by 
fealty  and  rent  of  9«.  yearly,  to  be  paid 
at  Old  Michaelmas  in  every  vear,  of 
which  manor  defendant,  at  the  time 
when  &c,  was  the  owner ;  and  that,  be- 
cause defendant  occupied  the  locus  in 
quo  at  the  time  when  &c.}  and  because 
2L  14#.  of  the  rent  aforesaid  for  six 
years,  ending  at  Old  Michaelmas, 
1844,  was  in  arrear,  defendant  well 
avows  the  taking  the  said  carty  &c. 
Pleas  in  bar — first,  that  the  locus  in 
quo  was  not  parcel  of  the  manor  of 
o.  M.;  second,  that  it  was  not  holden 
of  that  manor  {  thirds  that  defendant 
was  not  owner  and  possessed  of  that 
manor ;  fourth,  that  no  rent  was  in 
arrear.  Issues  thereon.  H.  farm 
was  holden  of  the  manor  of  S.  M.,  at 
an  ancient  freehold  rent  of  9s.  per 
annum,  payable  at  Michaelmas, yearly. 
All  arrears  to  Michaelmas,  1824, 
were  paid  in  January,  1825.  No 
other  payment  took  place,  bnt,  after 


repeated  applications  for  the  rent  in 
several  years  before  Michaelmas,  1844, 
the  lord  distrained  in  May,  1845,  for 
six  years'  rent  due  at  Michaelmas, 
1844: — Heldy  first,  that,  by  the  ope- 
ration of  2  &  d  Will.  4,  c.  27,  seo- 
tions  2,  3,  and  34,  the  rent  was  ex- 
tinguished by  the  lapse  of  twenty 
years  from  the  day  on  which  the  last 
payment  was  made;  and,  secondly,  that 
the  bar  thus  interposed  by  that  statute 
of  limitations  need  not  be  specially 
pleaded,  and  might  be  given  in  evi- 
dence on  the  plea  in  bar  of  non  tc- 
nuit. 

In  replevin,  the  judge's  opinion  at 
the  trial  was  in  favour  of  the  defend- 
ant, so  that  he  had  no  occasion  to  ten- 
der a  bill  of  exceptions ;  but  leave  was 
given  to  move  to  enter  a  verdict  for 
the  plaintiff.  The  Court  afterwards 
entered  a  verdict  for  the  plaintiff.  The 
effect  was  to  extinguish  the  rent,  the 
subject-matter  of  ti^e  avowry,  without 
leaving  any  means  of  reviewing  the 
judgment.  The  Court  inclined  to 
grant  a  new  trial,  but  reconmiended  a 
special  verdict,  in  order  to  carry  the 
case  at  once  into  a  court  of  error, 
which  was  afterwards  consented  to, 
on  terms.      Owen  v.  De  Beauvoir^ 

547 

(2).  Pleadings  on. 

In  trespass  qu.  cl.  freg.,  the  de- 
fendant pleaded  specially,  deducing 
title  to  the  locus  in  quo,  under  an  in- 
closure  act,  in  J.  S.,  and  alleging  that 
J.  S.  thereupon  became  and  continued 
possessed  thereof  until  just  before  the 
time  when  &c.,  and  the  defendant  then 
justified  the  trespasses  as  the  servant 
of  J.  S.,  and  by  his  command.  The 
plaintiff  replied,  that  the  defendant 
entered  and  committed  the  trespasses 
after  the  passing  of  the  Limitation 
Act,  3  &  4  Will.  4,  c  27 ;  that  the 
entry  was  made  to  recover  the  close 
in  which  &c. ;  and  that  the  right  to 
make  such  entry  did  not  first  accrue 


910     LIMITATION  ACT. 


LONDON  COAL  ACT. 


to  J.  Sn  or  to  the  defendAot,  or  any 
persoQ  through  whom  J.  S.^or  the  de- 
fendamt  cUiined«  within  twenty  years 
next  before  such  entry : — HM  good, 
on  special  demurrer,  and  that  it  was 
not  neeessaij  to  set  forth  the  particu* 
lar  mode  in  which  the  estate  of  J.  S., 
or  the  faity  through  whom  he  claim- 
<id»  had  detennined.     Jomet  v.  Jonm, 
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^\Eikiry^Rffterti0Heryvkrm  barred 
SmH$fird  TenM  Jci. 

lu  17^,  premises  were  leased  to 
IL  J.  for  three  lives.     H.  J.  bv  his 

m 

will  devised  all  his  estate  and  interest 
in  the  premises  to  his  wife,  A.  J.,  her 
hiHur^  and  assigns.  A.  J.  in  1793  con- 
veyed the  estate  so  devised  to  her  to 
her  $on>  R.  J^  and  the  heirs  of  his 
body,  with  a  proviso  that  if  he  should 
havv  no  (hi)d  living  at  his  death,  the 
HmitJition  thereby  made  shoidd  cease, 
and  the  estate  should  rev«9t  to  A.  J., 
her  heir»  and  assigns.  In  1811,  R. 
J.  purchased  the  reversion  in  fee  in 
the  premKwt$»  expectant  on  the  lease 
fvor  lives*  which  was  duly  conveyed  to 
him ;  and  at  the  same  time  an  old  sa- 
tissfii^l  term  of  MXH)  \-ears  affecting 
the  pTvmise«  m~as  assi^rned  to  a  trustee 
for  him.  to  attend  the  inheritance.  K. 
J.  died  in  1(^12.  without  issue,  leaving 
his  nephew.  L.  J. .  his  heir-at-law.  and 
the  heir^t4aw  of  A.  J.  The  lease 
l^»r  lives  deleruuned  in  ISdS.  For 
upwards  odT  twenty  years  from  the 
ileath  of  K,  J.  the  premises  were  held 
adversely  to  L.  J. : — HM^  that  his 
right  of  entry  was  barred  thereby,  and 
that  he  had  not  a  uew  rij^t  of  entrv 
on  the  determination  of  the  lease  for 
lives  in  1835.  i/Wt/.  also,  that  since 
the  Stat.  8  &  9  Vict.  c.  II:J.  the  out- 
standing term  would  have  been  no  de- 
fence to  an  ejectment  by  L.  J.,  or  any 
(H^rsott  claimii^  under  him. 

That  branch  of  the  3rd  section  of 
the  lamitatiott  Act.  3  ;fe  4  \\*ill.  4,  c. 
tf7»  which  relate«»  to  estates  in  rever^ 


I 


sion,  expectant  on  the  determinatioD 
of  a  particular  estate,  applies  only  to 
cases  where  another  person  than  the 
reversioner  is  entitled  to  the  particu- 
lar estate.    Doe  d.  Hall  v.  MouUdale^ 

689 

UMITATIONS  (STATUTE  OF). 

See  Banker. 
Process,  3. 

Aeknowledgment, 

An  admission  by  a  bankrupt  in  his 
balance-sheet  will  not  take  a  debt  out 
of  the  Statute  of  Limitations  as  against 
his  assignees. 

An  admission  in  an  unsigned  letter, 
written  and  sent,  by  direction  of  tbe 
assignees  of  a  bankrupt,  by  an  ac- 
countant employed  by  them  to  wind 
up  the  affurs  of  the  bankrupt  estate, 
will  not  take  a  debt  of  the  bankrupt 
out  of  the  Statute  of  Limitations. 
Pait  v.  Cle^g,  821 

LIQUIDATED  DAMAGES. 
Set  Covenant,  1. 

LONDON  COAL  ACT. 

Sut,  1  &  2  Will.  4,  c.  Ixxvi,  s.  54, 
directs  carmen  of  waggons,  &c.,  in 
which  coals  are  carried  in  sacks  for 
delivery  to  purchasers  in  London,  &C., 
to  wei^,  if  required,  each  sack  ^*  with 
the  coab  therein,  and  afterwards  to 
weigh  in  like  manner  each  sack  with- 
out any  coals  therein :" — Held,  that  to 
weigh  each  sack  of  coals  in  one  scale 
against  weights  in  the  other  scale  equal 
to  the  proper  weight  of  a  sack  of  coils, 
together  with  an  empty  sack*  is  not  a 
legal  weighing  within  the  act. 

The  same  act  (s.  47)  required  a  sel- 
ler* s  ticket  to  be  delirered  to  the  pur- 
chaser of  coals,  imposing  a  penalty  of 
not  exceeding  1^0/.  on  neglect,  and  (s. 
77)  enacted,  that  all  peiulties  not  ex- 
ceeding 2a/.  should  be  levied  and  re- 
covered before  any  justice  or  justkei 
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MINING  COMPANY. 

of  the  peace.  SUt.  1  &  2  Vict,  c.ci, 
repealed  so  much  of  the  act  of  t  &  2 
Vf'A].  4  as  related  to  the  delivery  of  a 
Ecller's  ticket,  and  proceeded  by  a  new 
enactment  (9.3)  to  require  a  certain 
form  of  a  seller'a  ticket  to  be  delivered, 
under  a  penalty  not  exceeding  201,, 
but  did  not  subjoin  any  provision  for 
recovering  the  penalty  by  any  indivi- 
dual : — Held,  that  no  action  could  be 
maintained  for  this  penalty  by  the 
buyer  of  coals,  where  no  teller's  ticket 
nas  delivered.  Meredith  v.  Holman, 
798 

MALICIOUS  ARREST. 
Action  for — Deelara  tion. 
The  only  foundation  of  a 


for  a  malic: 


rrest,  under  the  1  & 


2  Vict.  c.  110,  is  that  the  plaintiff  has 
obtained  the  judge's  order  for  the  ca- 
pias hy/aUehood  or  fraud.  The  de- 
claration must  therefore  shew  that. 

But,  after  verdict,  a  declaration 
vaa  held  sufficient,  which  alleged  that 
the  defendants,  not  having  any  rea> 
Bonahle  or  probable  cause  to  believe 
that  the  plain  tiff  was  about  toquit  Eng- 
landj/a/eefyondmaliciously.andwith- 
out  any  reasonable  or  proluiblc  cause, 
caused  aaAproeured  a  judge  to  make 
an  otder  for  a  capias  against  the  plain- 
tiff, and  falsely  &c.,  by  colour  of  the 
said  order,  caused  a  capias  to  be  sued 
out  thereon,  and  the  plaintiff  to  be  ar- 
rested under  it.  DanieU  v.  Fielding, 
200 

MINING  COMPANY. 


By  the  deed  of  association  of  a 
mining  company,  it  was  provided,  that 
the  a^ra  of  the  company  should  be 
managed  by  a  committee  of  seven 
sbareholdern,  called  managing  di- 
rectors ;  and  they  were  empowered, 
at  their  meetings,  to  vote  by  proxy ; 
and  B,  was  appointed  tbs  resident  di- 


MONEY  HAD  ETC.       All 

rector  or  man^^r,  to  superintend  the 
mine  and  the  local  concerns  thereof, 
hire  workmen,  provide  machinery, 
&c.,but  subject  to  the  instructions  he 
might  from  time  to  time  receive  from 
the  managing  directors,  to  whom  he 
was  to  transmit  monthly  accounts  of 
the  ore  raised,  wages  paid,  &c.,  and  a 
full  statement  of  all  debts  and  liabi- 
lities  due  from  the  company ;  with  a 
proviso  that  he  should  not  expend  or 
engage  the  credit  of  the  company  for 
any  sum  exceeding  50/.  in  any  one 
month,  without  the  express  authority 
in  writing  of  three  of  the  managing 
directors : — Held,  that  this  deed  did 
not  authorise  B.  to  draw  or  accept 
bills  of  exchange  in  the  name  of  the 
company,  even  for  the  necessary  pur- 
poses of  the  mine,  without  the  ex- 
press authority  of  the  managing  di- 
rectors. Held,  also,  that  a  managing 
director,  who  was  represented  at  a 
meeting  of  directors  by  proxy,  was 
not  bound  by  a  resolution  of  the  di- 
rectors present  at  such  meeting,  au- 
thorising the  resident  director  to  ac- 
cept bills  for  the  company.  Brown 
V.  Byert,  252 

MONEY  HAD  AND  RECEIVED. 

See  Turnpike  Act. 
8.,  the  owner  of  a  farm,  orally  em- 
ployed defendant  to  sell  it  for  him. 
Defendant,  without  naming  the  seller, 
agreed,  by  written  memorandum,  to 
sell  the  farm  to  the  plaintiff  for  2700/., 
and  gave  instructions  to  an  attorney 
to  prepare  ■  contract  of  sale  by  S.  to 
plaintiff.  Plaintiff  paid  defendant 
100/.  deposit  in  part  of  the  purchase- 
money,  and  afterwards  signed  the  con- 
tract for  sale  by  S.  to  himself,  by 
which  contract  he  agreed  to  pay 
down  immediately  on  it«  execution 
100/.  as  a  deposit,  for  which  S.  un- 
dertook to  pay  interest  at  4/.  per  cent, 
till  the  completion  of  the  purchase. 
The  contract  was  afterwards  rescind- 
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MORTOAOE. 


PARTICULARS  OF  DEMAND. 


ed  for  want  of  title  in  the  selleri  S. 
Defendant,  before  he  had  notice  of 
the  rescindmg,  paid  S.  50/.,  and  re* 
tained  the  other  50/^  though  without 
the  consent  of  S.,  under  an  agreement 
by  S.  to  give  him  one-half  of  any 
amount  above  2600/.  which  defend- 
ant might  get  for  the  farm ; — Held^ 
that  plaintiff  could  not  recover  any 
part  of  the  100/.  from  defendant. 
Hurley  v.  Baker^  26 

MONEY  PAID. 

The  plaintiff  accepted  a  bill  for  25/. 
fbr  the  accommodation  of  F.,  who  was 
pressed  at  the  time  by  the  defendant, 
a  sheriff's  officer,  for  seven  guineas, 
claimed  as  being  due  for  possession- 
money.  F.  was  to  get  the  bill  dis- 
counted by  the  defendant  or  else- 
where, and  to  give  the  plaintiff  the 
surplus  above  the  seven  guineas.  He 
deposited  it  with  the  defendant  as  a 
security  for  that  simi,  the  defendant 
knowing  the  circumstances,  and  that 
the  plaintiff  had  had  no  value  fbr  his 
acceptance.  The  defendant  indorsed 
it  over,  and  kept  the  proceeds.  The 
holder  sued  the  plaintiff,  who  there- 
upon paid  him  the  whole  amount  of 
the  bill  t-^Held,  that  the  plaintiff  had 
no  right  of  action  against  the  defend- 
ant as  for  money  paid  to  his  use  on  a 
request  implied  by  law ;  but  that  his 
remedy  was  against  F.,  on  an  implied 
contract  to  indemnify  the  plaintiff  for 
lending  him  his,  the  plaintiff's,  accept- 
ance.    Aspreif  V.  Levy^  851 

MORTGAGE. 

Stamp. 

In  1778,  J.  J.  mortgaged  premises 
in  fee  to  M.  to  secure  1000/.,  with 
the  usual  proviso  for  redemption  on 
payment  &c.,  and  without  any  power 
of  sale.  In  1887,  by  indenture  be- 
tween R.  J.,  the  heir-at-law  of  J.  J., 
of  the  first  part ;  R.,  the  devisee  of 
M.,  of  the  second ;  and  H.,  of  the 


third;  reciting  that  the  1000/.  was 
still  due  to    R^   and    that  H.  had 
agreed  to  pay  it  off,  and  had  advanced 
to  R.  J.  1728/.  more ;   R«»  in  consi- 
deration of  the  1000/k,  and  R.  J.,  con- 
veyed the  same  premiaes  to  H.  in  fee, 
subject  to  a  proviso  for  redemption  on 
payment  of  2728/.  and  interest,  with 
a  covenant  by  R.  J.  to  pay  that  sum 
on  a  day  different  from  that  limited  in 
the  deed  of  1778,   and  a  power  of 
sale  in  case  of  non-payment  of  the 
said  sum  of  2723/.  and  interest,  or 
any  part  thereof,  on  the  day  thereby 
limited  for  payment  thereof: — Heldf 
that  this  deed  required  an  ad  valorem 
stamp  in  respect  of  the  1728/.,  and 
also  a  deed  stamp  in  respect  of  the 
new   security  taken  for  the  1000/. 
Humberattm  v.  Jone9f  768 

MORTMAIN  ACTS. 

A  testator  devised  houses  to  trus- 
tees upon  trust  for  sale,  and  to  apply 
the  proceeds  to  pay  legacies  of  50/. 
to  each  of  three  charitable  and  reli- 
gious institutions.  He  also  gave  le- 
gacies to  other  persons,  and  made  his 
brother  residuary  legatee :  —  HeU 
that  the  trust  estate  was  not  avoided 
by  the  Statute  of  Mortmain,  9  Geo.  2, 
c.  SQy  though  the  houses  went  to  the 
heir-at-law,  and  not  to  the  charitable 
uses.    Doe  d.  Chidgey  v.  Harris^  517 

NEW  ASSIGNMENT. 
Impleading,  VI,  1. 

NEW  TRIAL. 

See  EviDBNCK,  4. 
Practice,  4. 

PARTICULAR  S  (OF  DEMAND). 

See  TiTHBS. 

In  Actions  for  Railway  Surteye. 

In  actions  by  engineers  and  other 
persons  employed  in  constructing  rail- 
ways, the  particulars  of  demand  must 


PATENT. 


PLEADING. 
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be  as  specific  as  it  is  possible  for  the 
plaintififs  to  make  them ;  and  a  mere 
statement  of  aggregate  sums  claimed 
in  respect  of  tavern  bills»  assistant  sur- 
veyors, &c.,  finding  surveyors,  meet- 
ing and  arranging  with  solicitors,  &c., 
wUl  not  suffice.    Prichard  v.  NeUon, 

772 

PARTICULARS  (OF  SET-OFF). 

If  a  judge's  order  for  particulars  of 
set-off  directs  them  to  be  g^ven  with 
dates,  but  the  particulars  are  delivered 
without  dates,  the  plaintiff  need  not 
object  or  take  out  a  summons  for  bet- 
ter particulars ;  and  defendant  cannot 
at  the  trial  give  evidence  of  his  set- 
off«  But  after  verdict  for  the  plain- 
tiff, the  Court  granted  a  new  trial,  on 
an  affidavit  of  merits,  and  on  pay- 
ment of  costs  and  bringing  the  money 
into  court.     Ibbett  v.  Leaver^      770 

PATENT. 
Extension  of- — Pleading, 

Heldy  on  error  in  the  Exchequer 
Chamber*  affirming  the  judgment  of 
the  Court  of  Exchequer,  first,  that, 
under  the  stat.  6^6  Will.  4,  c.  83, 
8.  4,  an  extension  of  a  patent  may  be 
granted  by  the  Crown  to  an  assignee 
of  the  patent,  as  well  as  to  the  origi- 
nal patentee;  secondly,  that  the 
Crown  may,  under  sect.  2,  grant  new 
letters-patent  after  the  expiration  of 
the  term  of  the  original  letters-patent, 
if  the  petition  for  the  same  was  pre- 
sented before  the  expiration  of  that 
term. 

Renewed  letters-patent  were  grant- 
ed to  B.,  on  his  securing  to  A.,  the 
original  inventor,  an  annuity  of  600/. 
so  long  as  the  new  letters-patent 
should  last ;  but  if  he  should  not  se- 
cure such  annuity,  then,  upon  signifi- 
cation thereof  by  her  ^Majesty,  &o., 
the  new  letters-patent  should  cease. 
In  an  action  by  B.  for  an  infringement 
of  the  patent,  the  declaration  alleged. 


that,  from  the  making  of  the  said  let- 
ters-patent hitherto,  the  annuity  had 
been  duly  secured  to  A.,  according  to 
the  true  intent  and  meaning  of  the 
letters-patent :  — Held  sufficient,  after 
verdict.     Ledsam  v.  SuMellt        633 

PAYMENT. 
See  Cheque* 

PLEADING. 

See  Accord  and  Satisfaction. 
Action  on  the  Case. 

ANfENDMENT. 

Bankruptcy,  2. 

Bills  and  Notes,  IV. 

Condition  precedent. 

Debtor  and  Creditor. 

Detinue. 

Inferior  Court,  1. 

Libel. 

Limitation  Act,  2. 

Malicious  Arrest. 

Patent. 

Sheriff. 

Slander,  3. 

Statute  of  Uses. 

Tithes. 

I.  Generally. 

(1).  Argumentative  Traverse. 

A  count  stated,  that  defendant  made 
his  promissory  note,  and  thereby  pro- 
mised to  pay  the  bearer  500/.  two 
months  after  date ;  that  defendant  de- 
livered the  same  to  plaintiff,  who  was 
and  still  is  the  bearer  thereof.  Plea, 
that  defendant  made  a  certain  instru- 
ment, whereby  he  promised  to  pay  to 
the  order  of  him,  the  defendant,  600/. 
as  alleged  in  the  first  oount|  without 
this,  that  he  made  any  other  promis- 
sory note  whereby  he  promised  to  pay 
the  bearer  the  sum  of  money  men- 
tioned in  the  second  count,  as  in  that 
count  alleged : — Held  bad  on  demur- 
rer, as  amounting  to  an  argumentative 
denial  of  defendant's  hating  made  the 
note.     Flight  v.  MaeUafh  61 
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PLEADING. 


(2).  Negative  pregnant. 

In  trespass,  where  the  defendant 
pleads  lib.  ten.  in  J.  S.,  and  justifies 
the  trespasses  as  the  servant  of  J.  S., 
and  by  his  command,  a  replication 
that  the  defendant  did  not,  as  the  ser- 
vant of  J.  S.,  and  by  his  command, 
commit  the  trespasses,  is  bad  on  spe- 
cial demurrer,  as  involving  a  negative 
pregnant.     Jones  v.  Jonesy  699 

II.  Declaration. 

Several  Counts — Demurrage, 

Since  the  General  Rule,  Hil.,  4 
Will.  4,  part  2,  art.  6,  a  count  on  a 
charterparty,  going  for  demurrage 
and  detention  of  the  ship,  cannot  be 
joined  with  an  indebitatus  count  for 
demurrage ;  and  the  latter  count  will 
be  struck  out  as  in  "  apparent  viola- 
tion "  of  the  above  rule.  Mathewson 
V.  Rag,  329 

III.  Fleas  in  Bar, 

(1).    In  Slander  hy   Husband  and 

Wife, 

To  an  action  by  husband  and  wife 
for  slander  of  the  wife,  a  plea  that 
the  female  plaintiff  was  not  the  wife 
of  the  other  plaintiff  is  a  good  plea  in 
bar.     Chantler  v.  Lindsey^  82 

(2).    Non   assumpsit y  in  Action  on 
Bill  or  Note, 

By  5  &  6  Vict.  c.  22,  s.  40,  the 
general  issue  may  be  pleaded,  and  that 
act  and  the  special  matter  given  in 
evidence,  in  defence  to  an  action  on  a 
security  given  by  a  bankrupt  with  in- 
tent to  persuade  a  creditor  to  forbear 
opposing  or  consent  to  the  allowance 
of  his  certificate: — Heldy  that  the 
general  issue,  non  assumpsit  (by  sta- 
tute), may  be  pleaded  under  this  en- 
actment, in  an  action  on  a  bill  or  note, 
notwithstanding  Reg.  Gen.,  Hil.,  4 
Will.  4,  Pleadings  in  Assumpsit. 
Weeks  v.  Argent ^  817 


(3).  Payment, 

In  debt,  a  plea  of  payment  of  a  sum 
of  money  in  satisfaction  of  all  the 
causes  of  action  in  the  declaration 
mentioned,  is  an  answer  as  well  to  the 
damages  as  to  the  debt.  Tristan  v. 
Barrington^  61 

(4).  Payment  into  Court. 

1.  A  plea  of  payment  into  court 
must  be  pleaded,  in  its  commencement, 
to  t\xe/urther  maintenance  of  the  ac- 
tion; and  if  it  be  pleaded  to  the  main- 
tenance of  the  action  generally,  this 
defect  is  not,  upon  special  demurrer, 
cured  by  its  concluding  to  the  further 
maintenance  of  the  action.  Boding  v. 
Muggeridge,  181 

2.  Assumpsit.  First  count  on  a  bill 
of  exchange  for  26/.  ISs.  2d,  Second 
count  for  30/.  for  money  lent,  and 
on  an  account  stated.  Pleas — ^first, 
non  assumpsit  to  the  last  count,  ex- 
cept 10/.  9s.  IcL ;  second,  plea  to  the 
whole  declaration,  except  10/.  9#.  ld,y 
parcel  of  the  first  count,  and  1 0/.  9s.  1  d,y 
parcel  of  the  last  count,  payment  be- 
fore action  brought,  and  a  set-off; 
last  plea,  as  to  10/.  9«.  1</.,  parcel  of 
the  first,  and  10/.  9s.  Id,,  parcel  of  the 
last  count,  payment  into  court  of  1 1/. 
(See  Reg.  Gen.,  Trin.,  1  Vict)  On 
special  demurrer  to  the  last  plea,  it 
was  held  bad,  for  setting  up  as  a  de- 
fence payment  of  a  less  sum  than  the 
whole  sum  admitted  to  be  due  and 
pleaded  to,  without  other  answer  as  to 
the  difference  than  no  damages  ultra 
the  sum  paid  in. 

Where  the  declaration  has  a  count 
on  a  bill,  and  also  an  indebitatus  count 
for  the  consideration  for  the  bill,  e.  g. 
money  lent,  semble,  that,  to  prevent  the 
plaintiff  from  recovering  on  both  counts 
by  due  payment  into  court,  the  de- 
fendant should  plead  to  both  counts, 
that  the  bill  was  given  on  account  of 
the  debt  in  the  second  count,  and 
then  allege  payment  into  court  of  the 
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amount  of  the  bill  and  interest.    Tat- 
tersall  v.  Parkinson,  752 

3.  A  plaintiff  brought  separate  ac- 
tions against  two  joint  contractors,  one 
of  whom  paid  300/.  into  court;  and 
the  plaintiff,  without  replying  in  that 
action,  gave  notice  of  trial  in  the  other. 
The  Court  allowed  the  defendant  in 
this  latter  action,  on  payment  of  costs^  to 
insert  on  the  record  a  plea  of  pajrment 
into  court  of  300/.,  without  actually 
paying  in  the  same.  Rendel  v.  MaU 
lesony  628 

IV.  Replication. 

(1).  Be  Injurid. 

1.  In  trespass  for  taking  chattels, 
if  the  defendant  justifies  the  seizure 
under  a  heriot  custom,  the  plaintiff 
may  reply  de  injuria  absque  tali  causa. 
And  if  there  are  several  pleas  claim- 
ing several  heriots  in  respect  of  differ- 
ent tenements,  one  replication  de  in- 
•urid  will  sufSce.  Price  v.  Wood' 
house,  I 

(2).  Departure. 

Assumpsit.  —  Declaration  stated, 
that  certain  persons  using  the  name 
and  style  of  J.  Boulcott  &  Co.,  by  that 
name  and  designation  drew  a  bill  of 
exchange  on  Messrs.  G.  and  E.  Wool- 
cott,  and  inclosed  the  said  bill  to  de- 
fendant, who  indorsed  it  to  plaintiffs. 
Averment,  that  the  drawees  did  not 
pay  the  bill  when  due.  Plea,  that  the 
plaintiffs  were  and  are  the  persons 
mentioned  in  the  count  as  using  the 
name  and  style  of  J.  Boulcott  h  Co., 
and  as  so  making  the  bill  by  it ;  and 
that  the  indorsement  of  it  to  defendant 
was  in  fact  an  indorsement  by  plain- 
tiffs in  the  said  name  and  style  of  J. 
Boulcott  h  Co.,  and  that  they  so  in- 
dorsed it  to  him  be/ore  he  indorsed 
the  same  to  them,  averring  that  at  the 
time  of  his  so  indorsing  the  bill  to 
plaintiffs  they  were  liable  to  pay  the 
amount  to  him  according  to  their  pre- 
vious indorsement.  Replication,  af- 
ter setting  out  an  agreement  between 


the  plaintiffs  and  defendant  and  G.  and 
E.  Woolcott,  to  forbear  and  g^ve  time 
to  them  respectively  to  pay  another 
bill  accepted  by  E.  W.,  and  after- 
wards indorsed  to  defendant,  and  by 
defendant  to  plaintiffs,  till  the  time 
for  payment  of  the  bill  declared  on  had 
elapsed,  averred  that  plaintiffs  had  for- 
borne to  sueaccordmgly: — HeldhvAy 
on  special  demurrer,  for  departure 
from  the  declaration.  Boulcott  v. 
Woolcotty  584 

V.  Special  Demurrer. 

Where  a  party  demurs  specially  to 
several  pleas,  he.  on  the  samegrounds, 
the  causes  of  demurrer  to  all  after  the 
first  are  sufficiently  stated  by  saying 
that  the  plea,  &c.  is  insufficient,  *<  for 
the  like  causes  and  grounds  of  objec- 
tion which  have  been  taken  to  the 

said plea."  Braham  v.  Watkins^ 

77 
VI.  In  Trespass. 

(1).  New  Assignment. 

Trespass  for  breaking  and  entering 
the  plaintiff's  close,  and  damaging  the 
fences,  he.  Plea  of  justification  un- 
der a  right  of  way.  New  assignment, 
that  the  action  was  brought  for  a  tres- 
pass on  a  certain  other  portion  of  the 
said  close,  setting  out  that  portion  by 
abuttals.  Plea  to  the  new  assig^n- 
ment,  that,  before  the  said  time  when 
&c.,  and  whilst  the  defendant  so  had 
the  right  to  the  said  way  in  the  first 
plea  mentioned,  the  plaintiff  obstructed 
the  way  in  the  first  plea  mentioned,  by 
digging  a  trench  across  the  same;  and 
because  the  defendant  could  not  re- 
move the  obstruction,  he  did,  for  the 
purpose  of  avoiding  the  same,  and 
using  the  way,  depart  out  of  the  same, 
along  the  said  other  portion  of  the 
close  in  the  new  assignment  men- 
tioned; and  because  the  said  fences  in 
the  new  assignment  mentioned  were 
standing  on  a  portion  of  the  close  in 
the  new  assignment  mentioned,  and 
that  without  breaking  and  damaging 
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the  same  be  could  not  go  over  the 
residue  of  the  idd  close  in  which 
&c.,  he  did  necessarily  a  little  break 
and  damage  the  said  fences,  &o.  Re- 
plication, de  injurisl: — Held,  {Plati, 
B.,  dissentiente),  1st,  that  the  right  of 
way  stated  in  the  plea  to  the  declara- 
tion was  not  admitted  by  the  plaintiff 
in  his  new  assignment;  and,  2ndly, 
that  the  right  being  re-asserted, 
though  informally,  in  Uie  plea  to  the 
new  assignment,  it  was  put  in  issue  by 
the  replication,  so  as  to  throw  the  onus 
of  proving  it  on  the  defendant.  Ro^ 
bertson  v.  Oantlett^  289 

(2).  Far  Diiirainififf  Goods — Virtute 

cujus. 

Trespass  for  breaking  and  entering 
plaintiff's  dwelling-house,  locking  the 
doors,  and  expelling  the  plaintiff, 
plea,  justifying  all  the  trespasses  ex- 
cept the  expulsion  under  a  distress  for 
rent,  alleging  that  defendant  kept  and 
impounded  it  in  the  dwelling-house, 
kc,y  and  in  order  safely  to  impound 
and  keep  it,  necessarily  locked  and 
fastened  the  doors  of  the  dwelling- 
house,  and  afterwards  caused  the  goods 
to  be  duly  appraised  and  duly  sold  in 
satisfaction  of  the  rent  and  costs  of 
distress  and  sale.  Replication,  that 
defendant  broke  &c.  the  house,  locked 
the  doors,  and  seized,  took,  and  con- 
verted the  goods  of  his  own  wrong  and 
for  another  and  different  purpose  than 
that  mentioned  in  the  plea,  i.  e.  for  the 
purpose  of  ejecting  &c.  the  plaintiff 
from  the  possession  of  the  dwelling- 
house,  concluding  with  a  verification. 
Demurrer.  Semble,  that  the  replica- 
tion was  bad  for  not  traversing  de- 
fendant's entry  for  the  purpose  of 
distraining,  and  concluding  to  the 
country,  instead  of  raising  an  imma- 
terial issue  on  the  intention  of  the  de- 
fendant in  entering. 

Semble,  also,  that  the  plea  need  not 
aver  notice  of  the  distress,  with  the 
cause  of  the  taking,  to  have  been  given. 


according  to  2l  W.  A  M.,  sees.  1,  e.  5, 
8.  1,  and  that  the  plea,  having  per- 
fectly answered  the  leisarei  was  not 
rendered  bad  in  suhstanoe  by  go- 
ing on  unneoeasarily  to  answer  mat- 
ters of  mere  aggravation  laid  in  the 
declaration,  via.  ihm  ognvmioa  of 
plaintiff's  goods. 

Held,  that  ^e  plea  ahoiild  have 
shewn  that  the  bouse,  or  thai  part  of 
it  of  which  the  doors  were  locked,  was 
the  most  fit  and  convenient  place  for 
securing  the  distress,  or  the  tcaiaDt 
might  be  improperly  kept  out  of  pos- 
session.    Woods  V.  Durrantf       149 

POOR-RATE. 

Warrant  of  Distress  for.  Form  of^ 
Publieatum  of  Bate. 

A  warrant  of  distress  for  poor-rales 
need  not  in  terms  state  that  the  re- 
fusal to  pay  the  rate  was  proved  upon 
oath  ;  it  is  enough  to  state  that  it  was 
duly  proved.  The  misrecital,  in  a  war- 
rant of  distress  for  poor-rates,  of  the 
date  of  the  rate,  is  not  material. 

Under  1  Vict.  c.  45,  it  is  a  sufficient 
publication  of  a  poor-rate  if  a  copy  of 
it  be  affixed,  before  divine  service,  on 
the  Sunday  next  after  its  allowance, 
on  the  principal  or  mast  usual  door 
of  all  the  churches  and  chapels  of  the 
Established  Church  within  the  parish, 
in  which  divine  service  is  performed. 
It  b  not  necessary  to  publish  it  on  oU 
the  doors  of  any  church  or  ohapel; 
nor  on  the  door  of  a  church  or  chapel 
in  which  divine  service  has  ceased  to 
be  performed;  nor  on  the  door  of  any 
building,  not  being  a  church  or  chapel, 
in  which  divine  service  is  performed. 
Ormerod  v.  Ckadwiek,  867 

PRACTICE. 

See  Costs. 

Scire  Facias. 

(1).  Appearance  see.  Stai. 
Where  a  plaintiff  sues  fai  p^non,  he 
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may  in  person  appear  for  the  defend- 
ant,  sec.  stat.,  although  that  case  is  not 
provided  for  in  the  forms  given  in 
the  schedule  to  the  2nd  section  of  the 
Uniformity  of  Process  Act,  2  Will. 
4,  c.  39.  Smith  v.  TFedderbume,  104 

(2).  Time  to  pleads''  Peremptory  " 

Order, 

An  order  "peremptory**  for  time 
to  plead  does  not  preclude  the  defend- 
ant from  again  applying  hy  summons 
for  further  time ;  and  if  he  take  out 
such  further  summons,  judgment 
signed  for  want  of  a  plea  after  the 
summons  is  retumahle  is  irregular. 
Beazley  t.  Bailey,  58 

(3).  Striking  out  Demurrer, 

On  a  rule  for  strikinff  out  a  demur- 
rer, under  Reg.  Gen.,  Hil.,  4  Will.  4, 
r.  2,  the  Court  set  it  aside  and  struck 
out  the  pleadings  connected  with  it, 
the  defendant  to  pay  plaintiffs  costs  of 
preparing  for  trial  and  attending  to 
try  the  cause,  and  of  the  application 
to  set  aside  the  demurrer,  and  take 
short  notice  of  trial;  or  judgment  to  he 
for  plaintiff  on  Uie  whole  record. 
TSteker  v.  Bamesley,  54 

(4).  Time /or  Motion  for  new  TriaL 

Leave  was  given  to  a  defendant  to 
move  for  a  new  trial  after  the  first 
four  days  of  a  term ;  hut  the  name  of 
the  case  was  not  inserted  in  the  *'  new 
trial  motion  paper,"  nor  was  any  notice 
of  the  circumstancesgiven  to  the  plain- 
tiff. The  plaintiff  signed  judgment 
on  the  fifth  day  of  the  term.  A  rule 
for  a  nonsuit  or  new  trial  was  after- 
wards served  on  the  plaintiff*s  at- 
torney. A  rule  was  gpranted  to  dis- 
charge that  rule,  hut  was  ordered  to 
stand  over  till  the  merits  of  the  first 
granted  rule  should  he  disposed  of. 
The  defendant's  proper  course  would 
have  heen  to  have  moved  to  set  aside 
the  judgment.    Lloyd  v,  Berkovite, 
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(5).  Diaeontinuanee, 

After  judgment  for  defendant  on 
demurrer  to  one  of  several  counts,  the 
plaintiff  took  out  a  side-har  rule  to 
discontinue  the  action  generally,  (see 
Reg.  Gen.,  Hil.,  2  Will.  4,  art.  106). 
The  defendant's*  costs,  not  of  the  de- 
murrer only,  under  3  &  4  Will.  4,  o. 
42,  8.  34,  but  of  the  whole  action* 
were  taxed  on  the  rule  to  discontinue* 
treating  that  rule  as  the  termination 
of  the  action,  and  were  received  by 
defendant's  attomies  as  defendants' 
costs  ''on  discontinuance  of  the  ac- 
tion." Judgment  was  entered  up  on 
the  record  for  the  defendant  on  the 
first  count  only: — Held,  that  the  dis- 
continuance, being  issued  after  judg-* 
ment  without  leave  of  the  Court,  was 
irregular,  and  that  the  judgment  was 
also  irregular.  The  judgment  was 
set  aside  without  costs.  Benton  v. 
Polkinghome,  8 

(6).  Non  proe. 

After  leave  given  to  amend  the  de- 
claration upon  payment  of  costs,  the 
defendant  did  not  serve  a  rule  to  plead 
several  matters,  or  produce  to  the 
Master  the  draft  pleas  as  meant  to  be 
amended,  with  69.  Sd.  costs  for  amend- 
ment. The  plaintiff  replied  to  the  old 
pleas,  and  made  up  and  delivered  the 
issue,  with  notice  of  trial,  though  the 
defendant  was  not  under  terms  to  re- 
join gratis.  The  delivery  of  the  issue 
was  set  aside ;  but — Held,  that,  as  no 
production  of  the  intended  new  pleas 
took  place  on  taxing  the  costs  of 
amencunent,  the  defendant  had  no  right 
to  sign  judgment  of  non  pros.  Rieh' 
worth  V.  Dawee,  440 

(7).  Judgment  ae  in  case  0/ Nonsuit. 

1.  An  action  of  debt  was  brought 
in  the  joint  names  of  the  ofSoial  and 
trade  assignees  of  a  bankrupt,  but 
without  the  knowledge  or  consent  of 
the  former,  who,  as  soon  as  he  was 
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made  acquainted  with  it,  obtained  a 
rule  against  his  co-plaintiff,  to  stay 
the  proceedings  until  he  gave  security 
for  the  costs.  This  rule  was  made 
absolute,  and  served  on  the  defendant 
in  the  action.  The  cause  had  stood 
for  trial  at  the  sittings  in  the  same 
term,  but  had  been  made  a  remanet  to 
the  sittings  after  the  term,  on  the  ap- 
plication of  the  defendant,  on  the 
ground  of  the  absence  of  a  material 
witness.  At  the  latter  sittings  the 
record  was  withdrawn  :—HtfW,  that 
the  defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit. 

The  Court  will  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking  to  try  given 
by  one  of  two  plaintiffs,^  though  the 
other  protests  against  it.  Laws  v. 
Bote,  362 

2.  Judgment  as  in  case  of  nonsuit 
may  be  moved  for  by  one  of  several 
defendants,  though  other  defendants 
have  moved  for  costs  of  the  day  for 
not  proceeding  to  trial.  Bridge/ord 
V.  WUeman,  439 

(8).  Staying  Proceedings   in  second 
Action  for  same  Cause, 

Where,  in  an  action  of  debt  for 
work  and  labour,  the  plaintiff  obtain- 
ed a  verdict,  but  the  Court  granted 
a  new  trial,  on  the  ground  that  he 
ought  to  have  declared  specially,  and 
he  thereupon,  without  discontinuing 
that  action,  brought  another  for  the 
same  cause  in  assumpsit,  declaring 
specially,  the  Court  stayed  the  pro- 
ceedings in  the  latter  action  until  the 
former  was  disposed  of.  Haigh  v. 
Parisy  144 

PRINCIPAL  AND  SURETY. 

1 .  The  plaintiff,  a  shareholder  in  a 
banking  company,  became  a  surety 
for  advances  to  be  made  by  the  com- 
pany to  the  defendant.  The  defend- 
ant afterwards  executed  a  composi- 
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tion-deed,  to  which  the  plaintiff  and 
the  banldng  company  were  parties, 
whereby  he  assigned  his  property  to 
trustees  for  the  benefit  of  bis  credi- 
tors ;  and  this  deed  contained  a  stipu- 
lation for  a  reserve  of  remedies 
against  sureties  for  the  defendant. 
The  plaintiff  having  been  compelled 
to  pay  the  debt  to  the  banking  com- 
pany— Heidi  that  he  was  entiUed  to 
recover  back  the  amount,  in  an  action 
for  money  paid,  from  the  defendant. 
Kearsley  v.  Colcy  128 

2.  The  defendant  entered  into  a 
bond  to  the  plaintiffs  in  the  penal 
sum  of  250/.,  which  recited,  that, 
whereas  R.  J.  had  agreed  to  become 
tenant  to  the  plaintiffs  of  a  pubhc- 
house,  and  it  was  stipulated,  on  the 
letting,  that  R.  J.  should  take  from 
the  plaintiffs  all  the  ale,  spirits,  &c. 
which  should  be  consumed  on  the 
premises,  and  that  he  should  become 
bound  with  a  surety  to  pay  for  all 
ale,  &c.  which  he  should  receive  from 
the  plaintiffs,  to  the  amoimt  of  50/., 
before  he  should  have  a  fresh  supply 
from  them  of  the  same,  and  so  should 
continue  to  do  from  time  to  time,  so 
long  as  he  should  continue  tenant  of 
the  plaintiffs;  and  that,  when  he  should 
cease  to  be  such  tenant,  the  surety 
should  be  liable  to  the  plaintiffs  for 
such  sum,  not  exceeding  50/.,  which 
the  said  R.  J.  should  or  might  then 
owe  to  the  said  plaintiffs,  for  ale,  &c 
supplied  by  them  to  him.  The  con- 
dition then  was,  that,  if  R.  J.  should 
from  time  to  time  pay  the  plaintiffs 
for  all  the  ale,  &c.  which  he  should 
from  time  to  time  have  had  from  them, 
at  an  amount  not  exceeding  50/.,  be- 
fore he  should  have  had  a  fresh  sup- 
ply of  the  same,  and  when  he  should 
become  indebted  to  them  in  that  sum ; 
and  if  the  said  R.  J.  should  pay  the 
plaintiffs  all  sum  and  sums  of  money 
which  he  should  owe  them  for  ale,  &C., 
not  exceeding  50/.,  when  he  should 
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cease  to  be  their  tenant,  the  Dond  to 
be  void : — Heldy  that  under  this  bond 
the  surety  was  not  liable  for  any  sum, 
not  exceeding  50/.,  which  R.  J.  might 
owe  the  plaintiffs  at  the  end  of  the 
tenancy,  although  he  might  have  had 
from  them  a  further  supply  of  ale,  &c. 
at  a  time  when  he  owed  them  50/. 
and  upwards.     Setter  y.JoneSy     112 

PROCESS. 

I.  JFrit  o/Sumnums. 

(1).  Beeeription  of  Defendant. 

The  copy  of  a  vrrit  of  summons, 
served  on  the  defendant,  described  him 
as  <<  J.  S.,  late  of  B.,  in  the  county  of 
York,  but  now  in  the  Castle  in  the 
city  of  York:'* — Held  sufScient,  it 
not  being  shewn  that  there  was  not  a 
place  called  the  Castle  within  the  city 
of  York,  though  it  was  sworn  that 
York  Castle  is  in  the  county  of  York. 
Balman  v.  Sharp,  93 

(2).   Service  of  in  Action  against 
Corporation. 

Service  of  a  writ  of  summons  on  a 
clerk  in  the  office  of  the  secretary  of 
a  corporation  aggregate,  is  not  suffi- 
cient service  on  the  **  clerk  or  secre- 
tary," under  2  Will.  4,  c.  39,  s.  13, 
so  as  to  authorise  a  motion  for  a  dis- 
tringas, or  to  enter  an  appearance  for 
the  defendants.  Walton  y.  Universal 
Salvage  Co.,  '  438 

(3).  Amendment  to  save  Statute  of 
Limitations. 

In  an  action  by  the  assignees  of  a 
bankrupt  against  the  public  officers  of 
a  banking  company,  to  recover  money 
alleged  to  have  been  received  from  the 
bankrupts  in  the  year  1840,  the  Court, 
in  order  to  save  the  Statute  of  Limi- 
tations, allowed  the  writ  of  summons 
to  be  amended,  by  stating  the  charac- 
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ter  of  the  plaintiflfis  and  defendants. 
Christie  v.  BeU,  669 

II.  Bailable  Capias. 

Form  of. 

Where,  in  a  writ  of  capias,  and  in 
the  copy  thereof  served  on  the  defend- 
ant, it  was  directed  to  the  sheriffs,  in- 
stead of  the  Sheriff  of  Middlesex : — 
Held,  that  this  was  an  irregularity ; 
that  though  the  Court  or  a  judge 
might  amend  the  writ,  they  had  no 
power  over  the  copy;  and  that  the 
defendant  was  entitled  to  his  discharge, 
though  the  writ  was  amended,  on  tiie 
ground  of  the  variance  from  it  of  the 
copy.    Moore  v.  Magan,  95 

III.  Ca.  Sa. 

(1).  Execution  of,  after  Death  of 
Judgment  Creditor. 

A  writ  of  ca.  sa.  issued  in  the  life- 
time of  the  judgment  creditor,  may 
be  executed  after  his  death.  Ellis  v. 
Chriffith,  106 

(2).  Discharge  from,  after  Death  of 
Judgment  Creditor. 

In  Jime,  1828,  a  defendant  was 
taken  in  execution  upon  a  ca.  sa.,  and 
in  April,  1836,  the  plaintiff  died. 
The  Court  refused  to  discharge  the 
defendant  out  of  custody,  upon  his 
affidavit  that  he  had  been  informed 
and  believed  that  no  legal  personal 
representative  had  revived  the  action, 
or  had  taken  any  proceedings  what- 
ever since  the  death  of  the  plaintiff. 
Taylor  v.  Burgess,  781 

PROMISSORY  NOTE. 

See  Accord  and  Satisfaction. 
Bills  and  Notes,  1. 
Stamp,  3. 

RAILWAY. 
See  Particulars  of  Demand* 
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RAILWAY  ACT. 

(1).    Validity  and  CohsiructUn  of 
ByC'law  under. 

By  5  Wm.  4,  c.  X,  (local),  the 
London  and  Croydon  Railway  Com- 
liany  was  incorporated.  By  s.  106, 
they  were  authot^ised  to  makd  bye- 
laws  for  itie  \gfuA  gdVemitieiit  of  thdr 
Hfhird,  fbr^tegulating  iheif  proedlid- 
idgs,  and  for  the  management  of  llife 
tmdertakingy  and  of  the  tiftc^fs  thd 
serVitllls  of  the  company  hi  all  hs- 
iipectSy  <<khd  td  unpose  and  inflici 
Btich  reasonable  fihes  and  fbflbildf^ft 
upon  all  persohs  offendihg  a^amst  the 
same  as  to  th^  said  company  shall 
teem  meet,  not  exceeding  the  sum  df 
5/.  for  each  offence  ;**  such  bye-laws 
to  be  "  binding  updn  dnd  be  observed 
by  all  parties^"  provided  they  were 
not  repugnant  to  the  laws  of  England, 
or  the  directions  of  the  act.  By  s. 
148  the  company  were  empowered 
to  make  orders  for  regulating  the 
travelling  upon  and  use  of  the  rail- 
way, and  for  or  relating  to  travellers 
passing  thereon  ;  such  orders  and  rcf- 
gulations  to  be  binding  tipon  such 
travellers,  on  pain  of  forfeiting  and 
paying  a  sum  not  exceeding  5?.,  which 
the  Company  shall  attach  to  a  default. 
By  s.  IGo,  penalties  and  forfeitures 
imposed  by  the  act^  or  by  any  bye- 
law,  order,  or  rule  made  in  pursuance 
thereof,  might  be  recovered  in  a  sum- 
mary way  by  adjudication  of  justices, 
one-half  the  penalty  to  go  to  the  In- 
former, and  the  other  half  to  the 
company.  By  s.  165,  any  officer  or 
agent  of  the  company  may  seize  and 
detain  any  person  whose  name  and 
residente  should  he  unknown  to  such 
officer  or  agent^  who  shall  comihit  any 
offence  against  the  act,  and  may  convey 
him  &c,  before  a  justice,  without  any 
warrant  or  other  authority  than  that  act. 
The  company  made  a  bye-law,  under 
their  common  seal,  by  which  each 
passei^er,  not  producing  or  deliver- 


ing up  Iiis  ticket  on  leaving  the  com- 
{Mmy's  premises,  was  repaired  to  pay 
the  ftune  frbnl  the  place  whence  the 
train  originally  staHfed : — Heldf  that 
this  was  not  a  bye-law  imposing  a 
<^ penalty  or  forfeiturer  so  that  the 
non-production  of  a  ticket  on  leaving 
the  company's  preiiiisesy  and  the  re- 
filsal  to  pay  the  ftre  froin  the  place 
from  which  the  train  originally  started, 
did  not  authorise  the  arrest  of  the 
passenger. 

Semhhy  the  only  p6W(!r  tt>  appre- 
hend griven  by  sect.  165,  is  for  an 
offbiltie  ag^M  thd  iCt  its^. 

Qikere,  whether  the  bye-law  iras 
reaiomlble.  ChUtoH  t.  tsndom  md 
Crtffd&n  Railway  Ot^  212 

(i).  JeiioH  for  tcXU^ekmge  if 
Uhdertaidnff. 

A  holder  of  scrip  certificates  for 
shares  to  be  allotted  at  a  future  tine 
by  fl  contemplated  railway  con^Moy, 
executed  the  subscribers'  agreement 
under  seal,  and  sold  his  scrip  in  the 
market.  An  act  of  Parliament  was 
aftehrHrds  obtained  for  iiilikiog  the 
railway,  and  hl^  nknie  was  registered 
as  a  shareholder  by  the  company  with- 
out his  sanction  : — tieldy  that,  till  the 
name  of  the  vendee  of  the  shares  was 
registered  as  the  holder  of  them,  the 
original  holder  was  liable  .for  calls 
made  on  them  after  theur  sale. 

The  subscribers'  agreement  was  for 
forming  a  coinpany  to  make  a  railw»r 
<<  from  D.  to  M.,  and  thenoe  to  A.i 
and  authorised  the  directors  to  do  all 
the  transactions  necessary  for  forming 
<<  a  railway  fFooli  II.  to  M.  iind  A."  fi 
also  bound  th^  subscribers  to  submit 
to  such  reguktions  as  might  be  im- 
posed by  th^  legislature.  The  act 
afterwards  obtained  empower^  die 
company  to  buy  and  work  a  cAdal 
from  M.  to  A;,  and  to  make  a  railwa| 
from  D.  to  M ;  only^  and  incorporated 
the  Compilnies'  Clailses  Contolidatioii 
AetyS  Viet  c^  16  i^^-felE^  that  theua- 
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dertaking  sanctioned  by  the  act  was  not 
so  different  from  tliat  pointed  out  in 
the  subscribers-  agreement  as  to  save 
the  subscribers  from  being  bound  by  it. 
Midland  Cheat  Wetifrn  EaUway  Co. 
{Ireland)  v.  Oordouy  804 

RAILWAY  COMPANY. 

See  EjKfTMlsifi:. 
Interest,  }•    « 

RAILWAY  SCRIP. 

See  Stamp,  S. 

RAILWAY  SHAHES. 

Hkgal  Sale  of-^Pkading. 

In  an  action  of  assumpsit  for  money 
had  and  received,  the  defendant  plead- 
ed, as  to  94/.  2«.  6(1.,  parcel  &c.,  that, 
after  the  passing  of  the  7  &  8  Vict.  c. 
110,  and  after  the  1st  November, 
1844,  the  defendant,  as  the  broker 
and  agent  of  the  plaintiff,  sold  on  ac- 
count of  the  plaintiff  ^fteen  scrip 
shares  in  a  certaip  joint-stock  com- 
pany, called  the  BpstoUi  Newark,  and 
Sheffield  Railway  Company,  for  94/. 
2s.  jSc/. ;  t)ie  formation  of  which  com- 
pany was  commenced  after  1st  No- 
vember, I8449  and  which,  at  the  time 
of  sucl][  sale,  was  a  joint-stock  com- 
paiiy  within  the  provisions  of  the  said 
^ct,  that  is  to  say,  a  partnership  where- 
of the  capital  was  agreed  and  intend- 
ed to  be  divided  into  shares,  &c., 
and  not  being  a  banking  company, 
&c.  [negativing  the  ei^cepted  cases, 
mentioned  in  thp  enagting  part  cyf  the 
7  &  8  Vict,  c  110,  s.  2]  ;  and  that 
the  04/.  2$.  6(j.,  parcel  &c.,  was  money 
received  by  the  defendant  as  the  pro- 
ceeds pf  such  sale: — Held  bad,  00 
demurrer,  for  not  shewing  that  the 
company  was  a  railway  company*  the 
execution  of  whose  works  could  be 
carried  into  effect  without  the  assist- 
ance of  Parliament,  and  therefore 
not  within  the  pirpyisiQn  at  the  end  of 


the  7  &  8  Vict.  c.  110,  s.  2,  which  is, 
in  legal  effect,  an  exception. 

SembUy  that  if  the  sale  had  been 
illegal,  the  defendant,  the  broker  who 
negotiated  the  sale  and  received  the 
money,  had  no  right  to  set  up  the  ille- 
gality of  the  transaction  in  answer  to 
an  action  fpr  fnoney  had  and  fef eiypd, 
the  purchaser  not  having  insisted  on 
such  illegality.     Bpn^^jfif^d  v.  WiUon^ 

185 
RECPIPT. 

See  Stamp^S. 

SATISFIED  TERMS  ACT. 

See  Fine. 

Limit atiqn  AcT)  13* 

SCIRE  FACIAS, 

By  Hnfef^tar-rWrit  qfSrrqr. 

A  plaintiff  obtained  a  verdict,  ^ub- 
ject  to  a  special  case,  on  the  argument 
of  which  he  obtained  judgement  in  this 
court.  The  defendants  having  liberty 
to  turn  the  case  into  a  special  verdict, 
did  so,  and  brought  a  writ  of  error 
into  the  Excjiequer  Chamber.  Be- 
fore the  argument  in  that  court  the 
plaintiff  died,  haying  made  R.  his  exe- 
cutor. In  December,  1 845,  the  judg- 
ment of  this  Court  was  affirmed  in  the 
Exchequer  Chamber.  The  defend- 
ants sued  out  a  writ  of  error  into  the 
House  of  Lords,  and  assigned  errors 
thereon ;  and  on  the  6th  of  March, 
1846,  petitioned  the  House  that  R. 
might  be  made  a  party  to  the  writ  of 
error.  On  the  11th  of  May  the 
House  pf  Lords  ordered  the  record  to 
be  remitted  to  this  court.  On  the 
34th  of  August  the  defendants  again 
petitioned  the  House  of  Lords  that  R. 
might  be  made  a  party  tp  the  judg- 
ment ;  but  no  order  was  made  thereon. 
On  the  1 8th  of  November,  R.  sued 
out  a  scire  fecias  to  have  exeeution. 
The  Court  refused,  on  the  application 
of  the  defendants,  to  stay  all  proceed- 
ings under  the  scire  fecias,  and  alhnred 
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R,  to  sign  judgment,  with  a  stay  of 
execution  for  six  weeks,  to  enable  the 
defendants  to  sue  out  a  fresh  writ  of 
error.  Riddle  v.  Grantham  Canal 
Navigation  Co.f  882 

SET-OFF. 
See  Particulars  of  Set-off. 

SHERIFF. 

Action  againsty  for  Extortion — 
Pleading. 

The  Stat  29  Eliz.  c  4,  (against 
extortion  by  sheriffs,  &c.),  is  not  re- 
pealed by  the  1  Vict.  c.  55 ;  but  the 
only  effect  of  the  latter  statute  is  to 
exempt  from  the  penalties  of  the  sta- 
tute of  Elizabeth  the  cases  in  which 
the  sheriff  shall  take  no  larger  fees 
than  shall  be  allowed  by  order  of  the 
judges.  Therefore,  in  a  declaration 
on  the  case  for  extortion,  on  the  sta- 
tute of  Elizabeth,  it  is  not  necessary 
to  negative  the  defendant's  having  had 
authority  under  the  statute  of  Victoria 
to  take  the  fees  complained  of;  but 
that  is  matter  of  defence,  which  should 
come  by  way  of  plea. 

The  Court  would  not  take  judicial 
notice  that  an  order  of  the  judges,  al- 
lowing a  scale  of  fees  under  the  stat. 
1  Vict.  c.  55,  was  made  before  the 
time  of  the  alleged  extortion  stated  in 
the  declaration. 

The  declaration  stated  that  the  de- 
fendant levied,  out  of  goods  of  the 
plaintiff's  debtor,  a  certain  sum,  to  wit, 
28/.  10«.;  and  that  he  wrongfully  took 
from  the  plaintiff,  for  serving  and  exe- 
cuting the  execution,  a  large  smn,  to 
wit,  16/.,  the  same  being  a  larger  sum 
&c.  than  by  the  statute  limited,  of  and 
for  the  sum  so  levied,  that  is  to  say, 
a  laige  simi,  to  wit,  the  sum  of  15/., 
more  than  in  the  said  act  limited  in 
that  behalf.  SembUy  that  this  alle- 
gation of  the  extortion  was  bad  in 
point  of  form;  for  that  the  poundage 
allowed  upon  this  levy  by  the  statute 


being  1/.  8«.,  the  statement  that  the 
defendant  took  16/.,  and  that  that  sum 
was  excessive  by  15/.,  was  repi:^;nant; 
and  if  the  words,  '^  to  wit,  the  sum  of 
15/.,'*  were  rejected  as  surplusage, 
there  was  no  suffident  allegation  of 
the   damage.     Pilkinffton  v.  Cookey 

615 

SLANDER. 

See  Pleading,  III,  1. 

(1).  When  actionable. 

The  use  of  words  imputing  an  in- 
dictable offence  is  actionable  or  not 
according  to  the  sense  in  which  they 
may  fairly  be  understood  by  bystand- 
ers not  acquainted  with  the  matter  to 
which  they  relate,  or  which  may  rai- 
der them  a  privileged  conununication; 
and  the  secret  intent  of  the  speaker  m 
uttering  them  in  the  presence  of  suck 
bystanders  is  inmmteriaL  Hanim' 
son  V.  BUbfff  442 

(2).  Of  Person  in  his  Trade. 

An  action  of  slander  cannot  be 
maintained  by  a  lessee  or  renter  of 
tolls,  for  words  spoken  of  him  in  his 
character  of  contractor  of  tolls,  after 
he  has  ceased  to  contract  for  renting 
the  tolls  respecting  which  the  words 
are  spoken.  Semble,  the  renting  of 
tolls  is  not  a  profession  or  tnde. 
Bellamy  v.  Burch,  590 

(3).  Pleadings  in* 

Case. — Declaration  stated,  for  tbat 
whereas  the  defendant,  contriving  and 
wickedly  intending  to  injure  the  plain- 
tiff, to  wit,  on  &C.,  in  a  certain  dis- 
course in  the  presence  of  &C.,  spoke 
and  published  of  and  concerning  the 
plaintiff  the  false,  malicious,  and  de- 
famatory words  following,  stating  the 
words,  and  averring  special  damage 
to  the  plaintiff  in  his  business: — 
Held  bad,  on  special  demurrer,  for 
charging  ihe  grievances  to  have  bees 
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committed  by  the  defendant  by  way 
of  recital  only,  and  not  directly  or 
positively.     Brown  v.  Thurlow^     36 

SPECIAL  JURY. 

Discharge  of  Rule  for,  where  Crown 
U  interested. 

The  subject's  right  to  try  a  case  by 
a  special  jury  is  not  affected  by  any 
suggestion  of  the  Attorney  or  Solici- 
tor-general, without  affidavit,  that 
the  Crown  is  interested  in  the  defend- 
ant's estate,  though  that  suggestion 
would  be  sufficient  to  obtain  a  trial  at 
bar.    Dunn  v.  Cox,  439 

STAMP. 

See  Lease,  1 . 
Mortgage. 

(1).  Agreement  relating  to  Sale  of 

(roods. 

The  following  memorandum  was 
handed  by  defendant,  a  trader,  to 
plaintiff,  an  auctioneer: — "Memo- 
randum of  107/.,  had  by  me  of  S. 
(plaintiff),  being  an  advance  on  books 
sent  in  for  immediate  sale  by  auc- 
tion :**  signed  by  the  defendant.  The 
books  were  solo,  and  an  action  having 
been  brought  by  the  auctioneer  for 
a  balance  due  to  him  on  the  sale,  the 
above  memorandum  was  held  to  "  re- 
late to  the  sale  of  goods,'*  and  there- 
fore to  be  admissible  in  evidence  with- 
out a  stamp,  under  the  exemption  in 
55  Geo.  3,  c.  184,  sched.,  tit.  «*  Agree- 
ment."    Southgate  v.  Bohn,  34 

(2).  On  Agreement  for  Sale  of  Rail- 
way Scrip. 

Scrip  in  a  railway  company  is  not 
"  goods,  wares,  or  merchandise,"  with- 
in the  exemption  in  the  Stamp  Act, 
55  Geo.  3,  c.  184,  sched.,  pt.  3,  tit. 
"  Agreement." 

In  the  morning  of  a  day  the  de- 
fendant gave  the  plaintiff  a  verbal 
order  for  fifty  shares  in  a  railway 


company.  In  the  afternoon  of  the 
same  day  the  defendant  signed  a  me- 
morandum, that  he  had  bought  of  the 
plaintiff  fifty  shares  in  the  company, 
at  10/.  a  share;  which  memorandum 
was  handed  to  the  plaintiff: — Held, 
that  it  required  an  agreement  stamp. 
Knight  v.  Barber^  66 

(3).  Agreement — Promissory  Note 
— Receipt. 

In  an  action  for  money  lent,  &c.,  the 
following  document  was  tendered  in 
evidence: — "  Berwick,  16th  March, 
1841.  170/.  Received  from  Mrs. 
B.  Taylor  the  sum  of  170/.  for  value 
received,  for  which  I  promise  to  pay 
her  at  the  rate  of  5/.  per  cent,  ^m 
the  above  date.  A.  N.  Steele:" — 
Heldy  not  to  require  a  stamp,  either 
as  a  receipt,  a  promissory  note,  or  an 
agreement  of  the  value  of  20/.  7ay- 
lor  v.  Steele^  665 

STATUTE. 

See  Burial  Fees. 

Condition  precedent. 
London  Coal  Act. 

STATUTE  OF  USES, 

A  deed,  which  may  operate  either 
at  common  law  or  under  the  Statute 
of  Uses,  cannot,  in  pleading,  be  relied 
on  as  operating  under  the  statute, 
unless  an  election  that  it  shall  so  ope- 
rate is  expressly  averred ;  and  quare^ 
whether  an  entry  under  such  a  deed 
is  not  conclusive  of  an  election  that  it 
shall  operate  at  common  law. 

Semblcy  under  a  grant  to  A.,  B.y 
and  C,  their  executors^  &c.,  of  liberty 
to  get  the  coal  under  particular  closes 
till  all  the  coal  should  be  gotten,  an 
interest  passes  to  the  executors  of  the 
survivor,  provided  the  deed  operates 
under  the  Statute  of  Uses.  Haigh  v. 
JaggoTi  525 


SUNDAY. 

Jnntf  OK,/or  toiat  Cautt. 

A.   penaa  may  be  atTeitad  on  m 

Sminf  for  my  itututahlt  oftnet. 

S«wiim*  V.  MUt.  178 

SUREXy. 
Sm  Principal  and  Surety. 

TITHE  COMMUTATION  ACT. 
Siatn  ^  j$r  6  WiU-  4,  c.  7i,  if  any 

cepte4  in  7  4  8  Will.  3,  c.  6,  pr  m 
cee4ji>g  IP^  yearly  yalue,  due  frpm 
ai)y  qoe  peiion,  is  in  arrear,  |t  must 
bp  prppep^ed  for  bafore  two  justices. 
And  if  4lP  Mtle  of  fye  claimant,  or 
liability  o£  the  party  sought  to  be 
charged  is  tmclisputed)  two  ypan'  ^r- 
reai?  may  ]ie  tt^ere  Tecovered ;  where- 
Bi,  if  suph  tjtle  or  lialfility  iq  deiiied 
viiri  voce  before  the  justices,  or  a^ 
any  time  in  writing,  the  claimant 
may  proceed  by  suit  in  equity,  and 
recover  six  years'  arrears.  Robituon 
y.Purday,  11 

TITHES. 

Deblo 

In  an  action  of  debt  on  2  &  S  Edw.  6, 
c.  19,  p.  1,  for  treble  value  of  tithes  car' 

3'e4  ftW^y  befpre  setting'  out  the  same, 
ip  4s^odsnt  should  not  plead  several 
pleas  flf  pjl  qchet  by  statute  as  to 
sevpr^l  parts  of  fhe  lands  on  which 
tl}e  tifheable  matters  were  pro4uced, 
t^t  fhputfl  plead  pne  plea  of  nil  debet 
by  qt^inte  to  the  whole. 

The  defendant  wjU  be  obliged  to 
give  a  particular  of  all  grounds  of  ei- 
einption,  mpdus,  &&,  intended  to  be 
insisted  on  at  the  trial.  Graburn  v. 
Srmnn,  831 

TRESPASS. 

3tt  Inferior  Court,  1. 

Pleading,  VI. 


TURNPIKE  ACT. 

fdabilitjf  (/  Thitteet  to  Morigagtt  qf 
ToUa,Jbr  Interett. 

By  a  lopal  turnpike  act,  the  trus- 
tees were  to  apply  all  monies  recdyed 
by  them  by  virtue  of  the  act  upon  the 
roads  included  in  tbe  act:  first,  in 
paying  tba  eipemei  of  aqd  incident 
If)  the  obtaining  of  tha  act ;  aecMidly, 
in  paying  and  (Usdiarging  any  internt 
which  might,  from  time  to  tine,  ha 
owing  in  respect  of  money  which  migfat 
have  been  borrowed  on  credit  of  tha 
tolls  authorised  to  be  taken  by  fomm 
acts  thereby  repealed;  duinlly,  in 
keeping  the  roads  in  repair ;  fourthly, 
in  paying  and  dischaigipg  any  interest 
on  money  which  might  thereafter  be 
borrowed  on  the  credit  of  the  tolls ; 
fifthly,  in  reducing  and  discharging 
the  principal  toonies  borrowed  pit  the 
credit  of  the  tolls  authorised  to  be 
taken  by  the  fonner  acts ;  and,  lastly, 
in  rcductug  and  discharging  the  prin- 
cipal monies  which  shqul4  ther^fU^ 
be  borrowed,  &c. : — Ifel4,  that  a 
mortffagee  of  the  tolls  authorised  to 
be  taken  by  the  fonner  act^  had  not 
a  tight  of  action  against  the  trustees 
for  money  had  and  received,  fbr  the 
arrearsqf  interest  due  to  him,  aitboug^ 
it  appeared  that  the  expenses  of  ob- 
taining the  act  had  been  paid,  and 
that  the  trustees  had  in  their  hands 
sufficient  money  for  the  payment  pf 
such  arrears  of  interest.  Pardoe  y. 
Price,  451 

WABEANTY. 
0/  SaundttOM  <tf  Ficiuaif- 

A.,  a  farmer,  bought,  in  the  public 
market  of  a  country  town,  from  B., 
a  butcher,  keeping  a  stall  there,  the 
carcase  of  a  dead  pig  for  consumption, 
and  left  it  banging  up,  intftnduig  tq 
return  after  completing  other  busi- 
ness, and  take  it  away.  In  his  ab- 
sence, C,  a  farmer,  on  ageing  and 
wislfing  to  buy  it,  vffis  r^rnd  l^  A. 


WASTE. 
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as  the  owner,  and  subsequently,  on  the 
same  day,  bought  it  of  A.,  the  origmal 
buyer,  without  any  warranty.  It  did 
not  appear  that  any  secret  defect  in  it 
was  known  to  any  of  the  parties.  It 
turned  out  unsound  and  unfit  for 
human  consumption: — Held,  that  no 
warranty  of  soundness  was  implied  by 
law  between  the  farmers  A.  and  Cf. 
Bumby  v.  BoUett,  642 

WASTE. 

Liability  for  permisnve  Waste, 

A  declaration  in  case  stated,  that 
the  defendant  held  and  occupied  a 
messuage,  &c.,  as  tenant  thereof  to 
the  plaintifiT,  under  a  demise  thereof 
made  by  the  plaintiff  to  the  defendant, 
by  reason  of  which  said  tenancy,  it 
became  and  was  the  duty  of  the  de- 
fendant to  manage  and  use  the  said 
tenements  in  a  tenant-like  and  proper 
manner,  and  not  to  permit  or  commit 
waste  thereto ;  yet  the  defendant  did 
not  manage  and  use  the  said  tene- 


ments in  a  tenant-like  and  proper 
manner,  but,  on  the  contrary  thereof, 
wrongfully  and  unjustly  suffered  and 
permitted  them  to  be  waste,  ruinous, 
&c.,  for  want  of  tenantable  and  neces- 
sary repairs : — Held  bad,  on  general 
demurrer,  for  not  shewing  that  the 
defendant  was  more  than  a  tenant  at 
will,  who  is  not  liable  to  an  action  for 
permissive  waste. 

Semble,  a  tenant  for  years  is  liable, 
under  the  Statute  of  Gloucester,  6 
Edw.  1,  c.  5,  to  an  action  for  per- 
missive waste.  Harnett  v.  Mmt" 
land,  257 

WAY. 

See  Easement. 

WRIT  OF  INQUIRY. 

Bill  of  Exceptions  in* 

Qtuere,  whether  a  bill  of  exceptions 
lies  for  misdirection  of  a  judge  on  the 
execution  of  a  writ  of  inquiry.  Price 
V.  Green,  346 
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